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REPORTS    OF    CASES 


AROUED   AND   DECIDED 


IN  THE  HOUSE  OF  LORDS. 


Charles  Hollier  ..--...  Appellant. 
Robert  Hedges  Eyre  and  others  -    -  Respondents. 

Bt  deed  of  annuity,  in  consideration  of  9,000  L  therein  stated  to  be 
paid  to  L.  E.  M,  and  M.,  the  said  L.  g^nted  to  Messrs.  JD.  &  H, 
an  annuity  or  clear  yearly  rent  of  1,8002.  for  three  lives,  charged 
upon  his  estate ;  and  L*  E,  M.  and  Af  .  covenanted  to  pay  the  said 
annuity  or  yearly  rent,  with  a  proviso  for  repurchase  by  them,  or 
any  or  either  of  them.  And  they  executed  their  joint  and  several 
bond  and  warrant  of  attorney  to  confess  judgment  on  the  bond,  the 
judgement  to  be  as  a  further  security  for  the  annuity,  and  to  be 
entered  forthwith  against  X.  and  E,,  but  not  against  M.  and  M, 
until  default  of  payment,  and  execution  not  to  be  entered  on  the 
judgment  against  L,  and  E.  until  the  annuity  should  be  40  days 
in  arrear ;  and  E.^  for  further  securing  the  annuity,  agreed,  in  the 
event  of  not  becoming  the  purchaser  of  Z.'s  estate  in  12  months, 
to  assign,  at  Z.'s  expense,  a  mortgage  which  E»  held  on  it,  and 
also  to  procure  the  guarantie  of  a  competent  person  for  payment 
of  the  annuity.-^ 

Held  by  the  Lords  (reversing  the  decree  of  the  Court  below),  that 
E.  was  a  principal  grantor  of  the  annuity,  and  not  a  surety. 

The  question,  whether  a  person  is  principal  or  surety  in  the  grant 
of  annuity,  is  to  be  determined  on  the  terms  of  the  instruments ;  no 
extraneous  evidence  is  admissible  for  that  purpose  (infra,  p.  45). 

Any  equities  between  grantors  of  an  annuity  are  not  to  aiSect  the 
grantees,  unless  they  have  notice  of  them  at  the  time  of  the  grant 
{infra,  p.  51). 

Supplemental  cases  need  not  be  lodged  upon  reviving  an  appeal 
which  became  abated  after  a  full  hearing  {}nfra  p.  43). 

Marcus  Blake  Lynch^  late  of  Galway^  deceased, 
was,  in  the  year  1818,  seised  in  fee  of  an  estate  in 
the  county  of  Galway  called  Bama^  subject  (among 
other  incumbrances)  to  a  mortgage,  which  in  181G 
vot.  IX.  B 
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1840.        became  vested  in  Mrs.  Mary  WilkinSy  who,  having 
HoLLiBR     shortly  afterwards  filed  a  bill  of  foreclosure  in  the 
^'  Court  of  Exchequer  in  Ireland^  obtained  the  usual 

decree  for  a  sale  in  June  1818.  By  an  indenture, 
dated  the  1st  of  December  1818,  M.  B.  Lynch  and 
Mary  Wilkins  assigned  the  mortgage  to  Robert 
Hedges  Eyre  (the  Respondent),  for  5,848/.  16s.  9d. 
On  the  20th  of  December  1819  the  lands  were  set  up 
for  sale  under  the  decree,  and  sold  for  36,000/.  to  a 
person  who  bid  in  the  name  of  Robert  Hedges  Maun- 
sell  without  his  knowledge  ;  and  upon  his  stating  that 
fact  to  the  Court,  he  was  discharged  from  the  pur- 
chase. On  the  10th  of  August  1820  the  lands  were 
again  set  up,  and  sold  to  a  Mr.  Reddington  for 
27,600  /. ;  but  this  sale  having  been  considered  as  at 
an  undervalue,  the  biddings  were  opened  in  December 
1820,  and  thereupon  Edward  Eyre  Maunsell  was 
declared  the  purchaser,  for  28,500/. 

The  said  R.  H.  Maunsell  and  E.  E.  Maunsellj  and 
George  Maunsell^  hereinafter  mentioned,  were  ne- 
phews of  the  Respondent  R.  H.  Eyre :  E.  E.  Maun- 
sell was  his  attorney  in  the  said  foreclosure  suit,  and 
G.  Maunsell  was  the  receiver  and  manager  of  his 
estates  in  the  county  of  Galway. 

In  order  to  procure  a  sum  sufiicient  to  make  the 
necessary  deposit  of  one-fourth  of  the  said  purchase 
money  in  Court,  a  negotiation  was  entered  into 
through  a  Mr.  Coneys,  a  friend  of  M.  B.  Lynch, 
with  a  Mr.  Rowley,  the  solicitor  of  Messrs.  Henry 
Dawson  and  Charles  Hollier,  of  London,  who  agreed 
to  lend  a  sum  of  9,000/.  on  an  annuity  of  1,800  /.  for 
three  lives,  redeemable  at  the  end  of  a  year,  to  be 
secured  in  the  manner  hereinafter  stated. 

Accordingly,  by  a  deed  bearing  date  the  25th  of 
January  1821,  made  between  the  said  M.  B.  Lynch, 
-R.  Hedges  Eyre,  E.  E.  Maunsell  and  George  Maun- 
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sell,  of  the  first  part ;  the  said  Henry  Dawson  (since  ^^o. 
deceased)  and  C.  HoUier  (the  Appellant),  of  the  second  Hollikr 
part ;  and  George  Capron^  of  Zondon^  gentleman  (as  ^  '^^ 
trustee),  of  the  third  part ; — reciting  that  Lynch^Eyre, 
and  the  two  Maunsells^  had  contracted  with  Dawson 
and  Hollier  for  the  sale  to  them  of  an  annuity  of 
1,800  Z.  {English  money)  at  the  price  of  9,000  Z.  {Eng- 
lish)  for  the  term  of  99  years,  if  Dawson  and  Hollier 
and  one  W.  WatkinSy  of  London^  or  any  or  either  of 
them,  should  so  long  live,  to  be  charged  on  the  lands 
of  BarnCy  and  to  be  secured  by  the  joint  and  several 
bond  of  Lynchf  Eyre^  and  E.  E.  and  G.  MaunselU 
with  a  joint  and  several  warrant  of  attorney  to  confess 
judgment  against  them,  and  also  by  a  certain  inden- 
ture of  covenant  relating  to  the  said  mortgage  sum  of 
5,848/.  16^.  Qd.;  and  that  upon  the  treaty  for  the 
sale  of  the  said  annuity,  it  had  been  agreed  that  the 
costs  and  charges  of  preparing  and  perfecting  the 
securities  for  the  same,  both  in  England  a,nd  Ireland^ 
should  be  paid  by  Lynch^  Eyre,  and  the  Maunsells^ 
and  that  the  payment  of  the  said  annuity  should  be 
further  secured  by  the  covenant  of  a  Mr.  Harman  for 
one  year,  in  case  default  should  be  made  in  such  pay- 
ment for  14  days  after  any  of  the  days  appointed  for 
payment  of  the  same;  and  that  R.  Hedges  Eyre  should 
enter  into  a  covenant  to  procure,  at  the  expiration  of 
the  year,  a  similar  covenant  from  the  said  Harman^  or 
some  other  competent  person  to  be  approved  of  by 
Dawson  and  Hollier^  for  payment'of  the  said  annuity 
for  three  years  thence  next  ensuing,  or  until  the  same 
should  be  repurchased,  and  to  procure  similar  cove* 
Hants  at  the  expiration  of  each  period  of  three  years 
whilst  the  annuity  continued  to  be  payable  ;  and  also 
reciting  that  Lynch^  Eyre,  and  the  two  Maunsellsy  had 
by  their  bond,  bearing  even  date  with  these  presents, 
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^1840^      jointly  and  severally  become  bound  unto  Dawson  and 
HoLLiBR     Hollier^  their  executors,  administrators,  and  assigns,  in 

Eyrb  *^^  penal  sum  of  18,000Z.  with  warrant  of  attorney,  to 
the  intent  that  judgment  should  be  entered  up  against 
Lynch  and  Eyre  immediately,  and  against  the  two 
MaunselU^  when  default  should  be  made  in  the  pay- 
ment of  the  annuity ;  and  that  the  said  agreement,  so 
far  as  respected  the  mortgage  sum  of  5,848/.  165.  9  a?., 
and  the  covenant  of  Hai^man  for  payment  of  the 
annuity  for  one  year,  and  the  covenant  of  Eyre  for 
procuring  similar  covenants  from  Harman  or  other 
competent  person  (as  above  stated),  was  intended  to 
be  carried  into  effect  by  separate  indentures  of  even 
date  with  these  presents : — It  was  witnessed,  that  in 
pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  said  sum  of  9,000/.  stated  to  be  paid  by 
Dawsen  and  Hollier  to  Lynch,  Eyre,  and  the  two 
Maunselk  (the  receipt  of  which  sum  Lynch,  Eyre, 
and  the  Maunsells  thereby  acknowledged),  Lynch 
granted  unto  Dawson  and  Hollier,  their  executors, 
administrators,  and  assigns,  one  annuity  or  clear 
yearly  rentcharge  of  1,800/.  payable  during  the  term 
of  99  years,  if  Dawson,  Hollier,  and  Watkins,  or  any 
or  either  of  them  should  so  long  live,  to  be  charged 
and  chargeable  upon  the  Barna  estate,  and  all  Lynch's 
other  property  in  the  county  of  Galway;  and  he  cove- 
nanted that  in  case  the  annuity  should  be  in  arrear  for 
SI  days,  Dawson  and  Hollier  should  be  at  liberty  to 
enter  and  distrain  upon  the  premises  charged  there- 
with ;  and  he  created  a  trust  term  of  100  years  in  Mr. 
Capron,  for  more  effectually  securing  the  annuity. 

The  deed  then  contained  a  covenant  on  the  part  of 
Lynch,  Eyre,  and  the  two  Maunsells,  to  pay  the  said 
annuity,  yearly  sum,  or  rent  of  1,800  /.,  when  the  same 
should  become  due  as  aforesaid ;  and  also  a  covenant 
for  title  and  for  further  assurance,  on  the  part  of 
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Lynch ;  and  a  stipulation  on  the  part  oi  Dawson  and       i840. 
HoUieTf  that  no  execution  should  be  issued  upon  the     hollibb 
judgment  to  be  entered  up  against  Lynchy  Eyre^  and         «>. 
the  MaungellSy  on  their  bond,  until  the  annuity  should 
be  in  arrear  for  40  days  next  after  the  same  should  be- 
come due;. and  also  a  provision  to  enable  them,  or  any 
of  them,  to  repurchase  the  annuity  at  the  expiration 
of  12  months,  upon  giving  three  months'  notice,  and 
paying  all  costs  and  arrears.     The  receipt  indorsed 
on  the  deed  for  9,000  /.  was  signed  by  Lynchy  Eyre^ 
and  E.  E.  and  G.  MaunselL 

A  bond,  as  recited  in  the  deed,  was  executed  on  the 
same  day,  and  also  a  warrant  of  attorney  authorising 
judgment  to  be  entered  thereon  against  Lynch  and 
Eyre  forthwith,  but  not  against  the  Maunselh  until 
default  should  be  made  in  the  payment  of  the  an- 
nuity ;  and  a  memorandum  of  the  same  date  waa  also 
executed,  stating  that  execution  should  not  be  issued 
on  the  judgment  against  Lynch  and  Eyre  until  default 
should  be  made  in  the  payment  of  the  annuity  for  40 
days ;  and  that  judgment  should  not  be  entered  up 
against  the  Maunsells  until  default  should  be  made  in 
the  payment  of  the  annuity. 

Articles  of  agreement  of  the  same  date  were  drawn 
up,  reciting  the  deed  of  annuity,  and  the  bond  and 
warrant  of  attorney,  and  that  the  said  R.  Hedges  Eyre 
was  entitled  to  a  mortgage  debt  of  5,848/.  16  5.  9d. 
secured  on  the  estates  of  Lynch ;  and  that  it  had  been 
agreed  at  the  execution  of  the  before-mentioned 
securities  that  he,  JByre,  should,  in  the  event  of  his 
not  becoming  within  12  months  the  purchaser  of  the 
Bama  estate,  assign  the  mortgage  on  trust  to  secure 
the  payment  of  the  said  annuity,  in  case  the  same 
should  be  in  arrear  for  30  days  after  any  of  the  days 
of  payment;  or,  in  case  the  sum  secured  by  the  mort- 
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1840.       S^S^  should  be  paid  off  within  12  months,  that  he, 
*"~^^~'       EyrCf  should  vest  that  sum  on  trust  to  secure  the  an- 
^^v.         nuity ;  or  if  he  should  become  the  purchaser  of  the 
Eykb.      gg^j^  estate,  then  that  he  should  at  his  own  expense 
charge  it  with  the  annuity,  so  that  the  same  should 
be  made  a  primary  charge  to  the  said  mortgage,  or 
the  mortgage  should  in  like  manner  be  assigned  as  a 
primary  charge  to  secure  the  annuity  ;   and  reciting, 
that  as  a  further  security  for  the  annuity,  the  said  iJ. 
Hedges  Eyre  had  agreed  at  the  time  of  the  execution 
of  the  said  securities,  in  case  the  annuity  should  not 
be  paid  off  at  the  expiration  of  12  months,  to  cause 
Mr.  Harman,  or  some  other  person  to  the  satisfaction 
of  Dawson  and  Hollier,  to  execute  a  deed  of  cove- 
nant at  Et/re's  expense,  guaranteeing  the  payment  of 
the  annuity  so  long  as  it  should  continue  payable. 

To  these  articles  were  annexed  the  following  under- 
takings : — *'  We  undertake  to  cause  the  said  R.  H. 
Eyre  immediately  to  execute  a  deed,  to  be  prepared 
by  the  solicitor  of  the  said  H.  Dawson  and  C.  Hollier, 
and  at  Mr.  LyncK^  expense,  covenanting  to  perform 
the  several  agreements  before  mentioned,  and  con- 
formable thereto.  R.  H.  Maunsell, 

E.  Eyre  MaunselW 
"  I  undertake  to  execute  a  deed  of  covenant  for  the 
performance  of  the  above  agreement,  and  in  every 
other  respect  to  carry  the  arrangement  into  effect,  but 
at  Mr.  LyncK^  expense,  Robert  Hedges  Eyre^ 

"I  undertake,  as  far  as  I  am  concerned  in  the 
above  agreement,  to  carry  it  into  effect. 

Marcus  Blake  LynchJ"^ 
"  I  concur  in  the  above  agreement. 

Henry  Dawson'' 

The  deed  of  annuity,  bond,  warrant  of  attorney, 

and  articles  of  agreement,  had  been  prepared  in  Lon-^ 


CASES  IN  THE  HOUSE  OF  LORDS.  •; 

doHf  for  securing  an  annuity  of  1,600/.  on  an  advance  vl^^ 
of  8,000 L;  but  on  Mr.  Rowley's  arrival  in  Dublin  with  Holusb 
them  ready  for  execution,  it  was  arranged  between  eybb. 
him  and  the  Maunsells  that  the  annuity  should  be 
increased  to  1,800  /.,  and  the  consideration  money  to 
9^000/.  The  deed  and  other  instruments  having 
been  altered  accordingly,  Mr.  Rowley  proceeded  with 
them  to  Corky  where  the  Respondent  /J.  H.  Eyre 
was  then  staying,  and  finding  him  at  an  hotel  there 
late  at  night,  obtained  his  signature  to  all  the  instru-  . 
ments.  Mr.  Rowley  then  returned  to  Dublifij  and  had 
the  instruments  executed  by  Lynch  and  the  Maun^ 
sells ;  and  by  an  arrangement  with  them,  he,  from  the 
consideration  money  of  9,000/.,  deducted  480/.  13^.  4d, 
for  the  costs  of  the  securities  and  his  own  traveUing 
and  other  expenses,  and  also  1,743  /.  15  ^.  for  one  year's 
pajonent  of  the  annuity  in  advance  (minus  the  dis- 
count), for  which  he  gave  four  quarterly  receipts,  dated 
respectively  the  25th  of  Aprilj  25th  of  July,  and  25th 
of  October  1821,  and  25th  of  January  1822.  The 
residue,  being  6,775/.  lis.  8rf.,  was  handed  over  to 
Edward  Eyre  Maunsell,  who  paid  the  same  into 
Court  as  a  deposit  for  the  purchase  of  the  estate. 

The  sale  having  been  again  opened  in  May  1821, 
Edward  E.  Maunsell  was  a  second  time  declared  the 
purchaser  on  the  25th  of  June  following,  for  31,250/. 
As  it  then  became  necessary  to  make  an  increased 
deposit,  another  negotiation  was  carried  on  by  him 
with  Dawson  and  Hollier  through  their  agent  Rowley ^ 
when  a  further  sum  of  1,000/.  was  advanced  by  them 
for  a  further  annuity  of  90/.,  to  be  secured  in  the  same 
manner  as  the  former,  In  the  correspondence  be* 
tween  Edward  E.  Maunsell  and  Rowley  on  that  occa- 
sion, it  was  arranged  that  if  the  former  advanced  sum 
should  be  retained  beyond  the  year,  the  annuity  for  it 
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1840.  should  be  reduced  to  810/.,  and  thenceforward  the 
HoLxiBR  *^^  annuities  should  be  consolidated  into  one  of  900/. 
Edward  E.  Maunsetl  some  time  afterwards,  having 
procured  a  report  of  unmarketable  title,  obtained  an 
order  of  Court  to  be  paid  back  his  deposit,  the  greater 
part  of  which  was  then  applied  in  paying  off  incum- 
brances on  the  Barna  estate. 

From  1821  to  1826,  George  Maunsell,  who  was 
appointed  receiver  over  LyncK^  estates,  paid  the  smn 
of  900  /.  a  year  to  Dawson  and  Hollier^  being  at  the 
rate  of  9  per  cent,  on  the  said  two  sums  of  9,000  /• 
and  1,000  /.  In  January  1827,  the  annuity  being 
then  about  two  years  in  arrear,  judgment  was  entered 
up  on  the  bond  in  the  Court  of  Exchequer  in  Ireland^ 
and  execution  was  issued  thereon  against  the  Re- 
spondent, R.  H.  Eyre,  for  1,620/.,  being  two  years' 
arrear  of  the  reduced  annuity  on  the  9,000  /. ;  but  no 
breaches  having  been  assigned  on  the  judgment,  the 
execution  was,  on  the  Respondent's  application,  set 
aside  on  that  ground. 

In  October  1828,  Dawson  and  Hollier  filed  a  bill 
in  the  Court  of  Chancery  in  Ireland  against  Eynch, 
R.  H.  EyrCf  and  the  Maunsells^  parties  to  the  above- 
recited  securities,  and  against  several  other  persons 
interested  in  LyncKs  estates,  praying  that  Lynch, 
EyrCj  and  the  Maunsells  might,  in  consideration  of 
the  said  1,000  /.,  grant  and  secure  an  annuity  of  90/, 
in  the  same  manner  as  the  former  annuity  of  1,800  /. 
had  been  granted  and  secured,  and  that  the  said 
plaintiffs  might  be  decreed  to  have  been  entitled  to 
such  annuity  of  90  /•  from  the  day  of  payment  of  the 
said  1,000/.;  and  also  that  an  account  might  be 
taken  of  what  was  due  to  them  in  respect  of  the  two 
annuities  of  1,800/.  and  90/.,  and  that  the  same 
might  be  paid  out  of  the  Barna  estate. 
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M.  B.  Lynch  died  in  January  1829.     The  said        i840. 
bill  by  Dawson  and  Hollier  was  not  revived,  nor  any     h^^ubb 
proceeding  had  therein.     They  proceeded  upon  the  »• 

judgment  entered  up  against  the  Respondent  on  the 
bond ;  and  having  suggested  breaches  thereon,  and 
sued  out  a  writ  of  inquiry,  they  obtained  a  verdict  in 
October  1831  for  4,860/.,  being  six  years'  arrears  of 
the  reduced  annuity  of  810/. 

In  November  1881,  the  Respondent,  R.  H.  Eyre^ 
filed  the  bill  in  this  cause  against  Dawson  and  Hollier^ 
making  the  two  Maunselb,  and  the  heir-at-law  and 
personal  representative  of  Lynch^  parties  defendants 
thereto ;  and  after  stating  the  said  bill  of  Dawson  and 
Hollier y  and  setting  forth  the  substance  of  the  matters 
hereinbefore  stated,  the  bill  prayed  that  Dawson  and 
HoUier  might  be  restrained  from  proceeding  at  law 
against  the  Respondent  on  the  judgment  obtained 
against  him,  and  from  issuing,  or  levying  under,  any 
execution  obtained  on  the  said  verdict;  that  the 
securities  obtained  from  him  might  be  declared  to  be 
fraudulent  and  void  as  against  him,  if  necessary,  on 
such  terms  as  to  the  Court  should  seem  fit ;  and  that 
Dawson  and  Hollier  might  be  ordered  to  enter  satis- 
faction on  the  roll  of  the  said  judgment,  and  to  deliver 
up  the  bond  to  be  cancelled ;  and  that  the  bill  might 
be  taken  as  a  cross  bill  to  the  said  bill  filed  by 
Dawson  and  Hollier,  &c. 

The  allegations  in  the  bill  to  sustain  this  prayer 
were,  in  substance,  that  M.  B.  Lynch  being  extremely 
averse  to  the  sale  of  his  estate,  induced  Edward  E. 
Maunsell  to  act  in  concert  with  him  to  prevent  an 
effectual  sale  thereof:  That  the  biddings  and  purchases 
by  the  Maunsells  were  for  the  benefit  of  and  in  trust 
for  Lynch :  That  the  Respondent  never  authorised  any 
person   to  bid  for  him,  and  never  entertained  any 
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^^^^  intention  of  becoming  a  purchaser  of  the  estate  :  That 
HoLLiBR     the  negotiation  for  the  advance  of  8,000  /.  had  been 

Eybk.  nearly  concluded  when  application  was  made  to  the 
Respondent  to  join  as  one  of  the  sureties  for  payment 
of  the  annuity,  dnd  that  he  consented  under  the  idea 
that  the  said  sum  would  enable  Lynch  to  pay  the 
pressing  creditors  who  had  incumbrances  on  his  estate 
prior  to  the  Respondent's  mortgage :  That  he  never 
authorised  Mr.  Coneys,  or  any  other  person,  to  pro- 
cure the  said  8,000  /.  for  him  :  That  the  arrangement 
to  increase  the  annuity  to  1,800  L,  and  the  considera- 
tion to  9,000  /.,  was  concluded  between  Rowley  and 
the  other  parties  without  any  communication  thereof 
to  the  Respondent :  That  he  had  been  called  down 
from  his  bedroom  on  Rowley's  arrival  in  Cork,  at  an 
unseasonable  hour  of  the  night,  and  required  forth- 
with to  execute  the  said  securities ;  and  then  Rowley 
informed  him  that  the  sum  to  be  advanced  was  in- 
creased to  9,000/.,  with  a  corresponding  increase  in  the 
annuity;  and  that  on  his  return  to  Duhliuj  he,  Rowley, 
would  pay  Lynch  the  8,000  /.,  and  remit  the  addi- 
tional 1,000  Z.  to  him  as  soon  as  he  should  arrive  in 
London :  That  the  Respondent  executed  the  different 
instruments  for  collaterally  securing  payment  of  the 
annuity,  in  utter  ignorance,  as  well  of  the  reasons 
which  led  to  the  alteration  of  the  original  terms  of 
the  agreement,  as  of  the  intended  retention  of  the 
first  year's  annuity  out  of  the  consideration  money : 
That  the  concealment  of  the  arrangement  in  that 
respect  was  a  fraud  on  him :  That  the  said  instruments 
of  security  showed  that  Lynch  alone  granted  the 
annuity,  and  the  Respondent  and  the  Maunselh 
joined  as  sureties,  particularly  the  undertaking  by 
the  Respondent  to  perform  the  covenant  to  carry  the 
agreement  into  eflfect,  "but  at  Mr.  Lynch's  expense  :*' 


^ 
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That   the  same  was  shown  by  the  correspondence       vl?^ 
u  hich  took  place  from  time  to  time  between  Rowley     Hollibr. 
and  the  Maunsells^  and  also  by  the  statements  in  the       ey^bb. 
bill  filed  by  Dawson  and  Hollier  in  1828,  treating 
Lynch  as  the  principal  debtor,  and  the  Respondent 
merely  as  a  surety  for  him :  And  lastly,  that  in  June 
1821,  on  the  further  advance  of  1,000  /.  by  Dawson 
and  Hollier  J  a  new  agreement,  entirely  superseding 
the  first  agreement,  was  entered  into  by  Rowley  on 
behalf  of  Dawson  and  Hollier^  and  by  the  Maunsells  as 
the  agents  of  Lynch^  without  any  communication  with 
the  Respondent,  by  which  it  was  agreed  that  Dawson 
and  Hollier  should  release  the  annuity  of  1,800 /.^ 
and   that  the   9,000/.,  after  the  expiration   of  one 
year,  and  the  said  further  sum  of  1,000  /.,  should  be 
considered  as  a  loan  at  9  per  cent,  interest ;  and  that 
by  such  new  agreement  the  Respondent  was  altoge- 
ther discharged  from  all  liability  on  foot  of  the  said 
bond.     And  the  Respondent  charged  that  the  whole 
transaction  having  been  concluded  in  England^  and 
subject  to  the  laws  of  that  kingdom  relating  to  annu- 
ities, was  usurious,  oppressive,  and  illegal,  and  the 
instruments  of  security  were  void  on  that  ground 
also. 

Messrs.  Dawson  and  Hollier ,  by  their  answer  to  the 
bill,  after  admitting  generally  several  matters  set 
forth  therein  and  hereinbefore  stated,  submitted,  in 
reference  to  the  above  allegations,  that  the  Respon- 
dent, R.  H.  Eyrcj  was  not  merely  a  surety,  but  that 
he  executed  the  several  instruments  before  recited  as 
a  joint  principal  in  the  transaction.  They  denied  any 
retention  of  any  part  of  the  consideration  money  of 
9,000/.,  and  said  the  proposal  to  pay  the  one  years 
annuity  in  advance  was  made  by  Edw.  E.  Maunsell 
to  Rowley  J  stating  it  to  be  the  wish  of  all  the  grantors 
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1840.  to  pay  it,  as  they  intended  to  repurchase  the  annuity 
HoLLiER  ^^  ^^^  ^^^  ^^  *h®  year;  and  accordingly,  Edw.  JE^ 
^^^  Maunsellj  out  of  the  8,000  Z.  handed  to  him  by  Bovr* 
fey,  discharged  first  the  bill  of  costs,  as  he  was  bound 
to  do,  and  also  paid  back  to  Rowley  746  L  15s.,  which 
sum,  together  with  the  1,000/.  that  Rowley  had 
agreed  to  remit  on  his  return  to  London,  made  up 
the  year's  payment  of  the  annuity,  minus  the  dis- 
count ;  and  they  insisted  that  Edw.  E.  Maunsell  wa& 
the  solicitor  of  the  Respondent  as  well  as  of  Lynch, 
in  the  whole  transaction,  and  that  the  Respondent 
was  bound  by  his  acts.  They  denied  that  Lynch  was 
the  contemplated  purchaser  of  his  own  estate,  and 
stated  their  belief  that  the  Respondent  was  the  real 
intended  purchaser,  and  that  the  biddings  and  pur- 
chase by  Edw.  E.  Maunsell  were  for  him,  for  the 
purpose  of  strengthening  his  political  influence  in  the 
town  of  Galway,  by  so  acquiring  a  control  over  the 
freehold  tenants  on  the  estate ;  and  that  that  was  his 
chief  motive  in  taking  the  assignment  of  Mrs.  Wilkins* 
mortgage,  as  appeared  by  this  memorandum  in  writ- 
ing, dated  the  9th  of  October  1819,  signed  by  Lynch 
and  E.  E.  Maunsell : — "  It  is  understood  by  M.  B. 
Lynch,  that  should  Mr.  R.  H.  Eyre  become  assignee 
of  the  mortgage,  his  freehold  interest  in  the  county 
and  county  of  the  town  of  Galway,  shall,  by  registry 
of  freeholders,  be  made  as  respectable  as  possible; 
and  that  such  freehold  interest  will  be  applied  at  any 
future  election,  either  for  the  county  or  the  county 
of  the  town  of  Galway,  in  the  same  manner  and  for 
the  same  purposes  as  shall  receive  the  support  of  Mr. 
Eyre ;  and  further,  that  the  said  M.  B.  Lynch  shall 
appoint  an  agent  over  the  said  estates,  to  be  mutually 
approved  by  M.  B.  Lynch  and  Mr.  Eyre ;  and  that 
M.  B.  Lynch  will  execute  the  necessary  powers  to 
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enable  such  agent  to  receive  and  apply  the  rents,       J^^ 
under  .an  arrangement  by  deed  or  by  agreement  to     Hollibb 
be  executed  by  M.  B.  Lynch  for  that  purpose ;  and       eyrb. 
that  such  understanding  shall  be  binding  as  long  as 
Mr,  Eyre  shall  continue  mortgagee/' 

And  they^  by  their  said  answer,  said  that  Mr. 
Coneys^  in  opening  the  negotiation  for  the  first  ad- 
vance of  8,000  ?.,  represented  to  Mr.  Rowley  that  he 
was  acting  for  the  Respondent  and  his  nephews,  as  well 
as  for  Lynch ;  that  they  had  all  a  common  interest  in 
the  purchase  of  the  estate  by  the  Respondent,  who 
was  represented  to  be  a  man  of  large  property ;  and 
they  said  that  without  his  -security  and  joint  liability, 
they  would  not  have  advanced  their  money  (a) ;  and 
they  denied  any  fraud  upon,  or  concealment  from,  the 
Respondent,  in  the  execution  of  the  securities :  And 
they  stated,  with  respect  to  the  alleged  new  agreement 
in  Jvne  1821,  that  Edw.  E.  Maunsell,  having  been 
then  declared  the  purchaser  of  the  estate,  at  the  ad- 
vanced sum  of  31,250/.,  it  became  necessary  to  obtain 
a  further  sum,  in  order  to  pay  the  increased  deposit ; 
and  that  a  new  agreement  was  entered  into  between 
the  parties  for  a  farther  advance  of  1,000 1,  by  Dawson 
and  the  Appellant,  for  the  use  of  Lynch^  the  Respon- 
dent, and  Messrs.  Maunsell,  on  an  annuity  of  90/.; 
but  denied  that  an  entire  new  agreement  was  entered 
into  with  respect  to  the  two  annuities,  by  which  they 
should  release  the  first,  and  should  in  lieu  thereof, 
and  also  for  the  proposed  further  advance  of  the  said 
1,000/.,  receive  one  consolidated  annuity  of  900/.,  as 
alleged  by  the  Respondent's  bill ;  but  the  agreement 
to  advance  the  1,000/.,  although  contemporaneous, 
was  in  itself  distinct  and  independent ;  and  a  separate 

(a)  See  Rowley's  DepositionB,  infra,  p.  19. 
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1840.        gra&t  and  securities  were  to  be  executed   for   the 
HoLLiER     ^^^^f  with  the  understanding  that  at  the  expiration 
V.  of  one  year  from  the  26th  of  Jantiary  1821,  if  the 

grantors  should  desire  to  keep  the  entire  sum  longer, 
they  might  do  so  on  giving  a  new  security  for  an 
annuity  of  900/.,  upon  the  terms  and  conditions  then 
mentioned ;  but  that  in  fact  these  conditions  were  not 
complied  with,  and  no  such  consolidation  eventually 
took  place;  however,  they  admitted  it  to  be  true 
that  they  did  from  thenceforth,  up  to  the  25th  of 
January  1825,  receive  the  sum  of  900/.,  being  the 
amount  of  what  they  alleged  to  be  the  reduced 
annuity  of  810/.,  and  of  the  said  annuity  of  90/.: 
And  they  further  contended  by  their  answer,  that  as 
the  alteration  afterwards  made  in  the  original  agree- 
ment was  made  for  the  benefit  of  the  Respondent,  and 
with  his  concurrence  by  and  through  Edw.  E.  Maun^ 
sellf  who  was  his  solicitor,  therefore  there  was  no 
ground  for  relieving  the  Respondent  from  any  liability 
under  the  judgment  obtained  against  him  as  afore- 
said ;  and  that,  even  if  the  Respondent  was  a  mere 
surety,  still  that  he  was  not  discharged  as  such  surety 
from  his  liability  under  his  hand  and  seal,  by  any 
letters  of  their  solicitor ;  and  further,  that  although 
they  voluntarily  received  the  first  annuity  at  the 
reduced  rate  of  810/.,  as  an  indulgence  to  the  seve- 
ral grantors  thereof,  so  long  as  the  same  was  paid, 
still  they  were  entitled  to  what  was  due  on  the  said 
annuity,  at  the  full  rate  of  1,800/.  They  denied 
either  the  9,000/.,  for  which  the  first  annuity  was 
granted,  or  the  1,000/.,  the  consideration  for  the 
second,  were  advanced  as,  or  converted  into,  loans  at 
interest;  and  they  insisted  that  the  securities  were 
made  and  executed  in  Ireland^  and.  not  affected  by 
the  laws  applicable  to  annuities  in  England.    And  as 
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to  the  bill  filed  in  their  name  in  1828,  they  stated  i840. 
that  they  had  never  seen  it,  nor  any  copy  or  draft  of  ^''^ 
it,  but  understood  that  many  of  the  statements  con-  «• 

tained  in  it  were  erroneous,  and  that  it  was  filed  at         ^^^ 
the  solicitation  of  Edw.  E.  Maunsell  and  his  brother, 
jR.  H.  Maunsell. 

In  June  1833,  Dawson  and  Hollier  suggested  fur- 
ther breaches  on  their  judgment  for  4,050/.,  for  two 
years  and  a  quarter's  annuity  up  to  the  25th  of 
AprU  then  last,  at  the  rate  of  1,800/.  a  year;  which 
sum,  with  the  4,860/.  before  claimed,  making  toge- 
ther 8,910/.,  the  Respondent  paid  into  Court,  and 
obtained  an  injunction  against  their  further  proceed- 
ing at  law,  until  the  hearing  of  the  cause.  Mr. 
Dawson  died  before  the  hearing. 

The  evidence  on  both  sides,  consisting  of  deposi- 
tions and  letters,  was  to  the  following  effect : — 

R.  H.  Maunsell,  examined  for  the  Respondent,  deposed  that  Evidence. 
M.  B.  Lynch  was  in  great  pecuniary  difficulties  and  in  prison 
for  debt  from  the  year  1820  to  his  death  in  1828 :  Tliat 
deponent  was  in  his  confidence,  and  had  many  conversations 
with  him  in  1821  relative  to  the  sale  of  the  Bama  estate,  and 
was  from  those  conversations  enabled  to  say  he  was  particu- 
larly anxious  to  prevent  a  bonajide  sale :  That  E.  E,  Maun- 
sell was  his  professional  adviser  and  friend,  and  they  acted 
in  concert  together  with  a  view  to  prevent  a  bonajide  sale  of 
the  estate,  and  deponent  was  aware  of  their  object  and 
anxious  to  promote  it:  That  deponent's  name  as  purchaser  of 
the  estate  m  December  1819,  was  made  use  of  without  his 
knowledge :  That  deponent  had  conversations  and  correspon- 
dence with  the  Respondent  in  the  years  1820  and  1821, 
respecting  the  estate  of  Barna,  but  was  never,  nor  was  any 
other  person  to  his  knowledge,  directly  or  indirectly  author- 
ised by  the  Respondent  to  bid  for  that  estate  as  a  trustee  for 
him,  or  for  his  benefit ;  on  the  contrary,  deponent  knew  that 
the  Respondent  was  unwilling  to  become  the  purchaser, 
alUiou^h  often  urged  by  £.  £.  Maunsell  to  purchase  the 
estate  m  trust  for  the  Lynch  family :  That  on  the  sale  of  the 
estate  in  December  1820  to  E.  E.  Maunsell,  deponent  had 
frequent  conversation  with  him  and  with  Lynch  upon  the 
several  proceedings  connected  with  the  sale,  and  E.  E.  Mauu' 
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1840.        sell  acted  therein  in  trust  for  Lynch,  who  undertook  to  pro- 
vide for  the  means  of  completing  the  purchase,  having  been 
at  such  period  negotiating  the  loan  of  the  money  for  the 
purpose  through  his  fiiend  and  agent  in  Lojidon,  the  late 
7.  ConevSf  esq. :  That  deponent  was  instrumental  in  nego- 
tiating the  loan  upon  annuity,  and  was  acquainted  with  the 
principal  circumstances  connected  with  that  transaction,  and 
knew  the  Respondent  never  authorised  deponent,  or  Coneys, 
or  any  other  person,  directly  or  indirectly,  to  obtain  any  sum 
of  money  for  his  use  or  benefit  to  be  secured  by  annuity : 
That  deponent  never  represented  to  Coneys  or  to  any  person 
that  he  was  authorised  by  the  Respondent  to  raise  money 
by  annuity  to  be  applied  to  his  own  use  or  in  conjunction  with 
any  other  person,  but  deponent  did  state  that  the  Respondent 
would  join  in  a  collateral  security  for  a  loan,  to  ensure  the 
payment  of  an  annuity,  in  default  of  payment  by  Lynch :  That 
the  said  money  was  applied  for  the  use  of  Lynchy  by  Lynches 
directions,  in  making  a  deposit  of  one-fourth  of  the  purchase- 
money  of  his  estate,  of  which  £.  E.  Maunsell  had  become 
the  purchaser  as  Lynches  trustee  :  That  previous  to  the  exe- 
cution of  the  annuity  deed,  which  was  brought  to  Dublin  by 
Rowley  ready  for  execution,  there  was  a  meeting  at  E.  JS. 
MaunselPs  house  in  Dublin^  on  the  subject  of  the  considera- 
tion, at  which  Rowley  was  present ;  and  it  having  appeared 
that  a  guarantie  of  the  Messrs.  Harmans,  of  London,  could 
not  be  had  for  the  payment  of  the  first  year's  annuity,  as 
recited  in  the  deed,  Rowley  proposed  that  the  amount  of  the 
year's  annuity  should  be   retained  by  him  out  of  the  con- 
sideration money,  in  consequence  of  not  having  such  guaran- 
tie; upon  which  £.  £.  Maunsell  objected,  that  the  balance 
after  such  deduction  would  not  be  sufficient  to  lodge  the 
deposit :  That  thereupon  Mr.  Meredith,  who  was  an  assis- 
tant to  JS.  E.  Maunsell,  proposed  that  the  consideration 
should  be  increased  by  1,000  /.,  and  the  annuity  increased  in 
proportion :  That  Rowley  then  said  he  saw  no  objection, 
provided  Lynch  was  satisfied ;  and  Rowley  and  E.  E.  Maun-- 
sell  went  to  the  Marshalsea,  where  Lynch  was  confined,  and 
there  the  matter  was  arranged  to  increase  the  said  considera- 
tion and  annuity  accordingly:  That  in  consequence  of  such 
arrangement,  the  deed  was  altered  previous  to  the  payment 
of  said  consideration  money  or  balance   thereof  after  the 
said  deduction :  That  the  proposal  to  make  the  deduction  of 
one  year's  annuity  was  first  suggested  by  Rowley,  and  not 
by  E.  E.  MaunselU  and  the  consideration  money  was  paid 
by  Rowley  to  £•  E.  Maunsell,  as  follows : — First,  the  sum  of 
480  /.  13^.  Ad.  was  deducted  by  Rowley  for  his  costs  and 
expenses  respecting  the  annuity  deed,  in  coming  from  London 
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and  returning:  That  Rowlej/  next  deducted  the  sum  of  1840. 
1,800  /.  for  one  year's  annuity,  making  an  allowance  of  ''^^  ' 
66L  6  s.  for  interest  thereon  at  5  per  cent.,  leaving  a  balance  Holliki 
of  1,687  /•  10  s.  in  his  hands  as  the  first  year's  annuity  paid  Ey^rb. 
in  advance,  »nd  he  paid  over,  as  the  consideration  of  the  said 
deed,  to  E.  E. Maunsell,  the  sum  of  6,115/.  lls.Sd.iu  Bank 
of  England  post  bills,  which  were  sold  at  the  Exchange  at  a 
loss  of  l0lL2s.Sd.:  That  the  agreement  for  payment  of 
the  annuity  in  advance  was  made  oy  and  between  Rowley, 
E.  E.  Maunsell,  and  Lynch,  about  a  week  before  the  said 
consideration  money  had  been  paid,  and  previous  to  the 
execution  of  the  deed :  That  in  consequence  of  the  said 
arrangement  to  abandon  the  guarantie  of  Messrs.  Harmans, 
and  retain  in  lieu  thereof  the  year's  annuity,  the  annuity 
deed  was  altered  by  inserting  9,000  L  as  the  consideration 
for  the  annuity  instead  of  8,000  /.,  and  1,800  /.  as  the  annuity 
instead  of  1,600  /.:  That  the  four  receipts  for  the  first  four 
gales,  dated  respectively  the  2dth  April,  25th  July,  and 
26th  October  182],  and  the  26th  of  January  1822,  were 
dravm  and  signed  by  Rowley  at  the  time  the  money  was 
paid  as  aforesaid;  but  deponent,  though  his  name  was  to 
them  as  if  the  monies  were  paid  by  him,  had  nothing  to  do 
with  the  payment  thereof,  the  same  having  been  deducted  by 
Rowley  as  aforesaid  :  That  the  Respondent  was  residing  iu 
the  county  of  Cork  while  these  transactions  took  place  in 
Dublin,  and  was  not  present  at  the  payment  of  the  conside- 
ration money,  or  when  the  deductions  were  made,  nor  during 
any  of  the  negotiations  relative  to  the  said  annuity :  That 
there  was  no  professional  person  present,  during  such  nego- 
tiations, on  his  behalf;  nor  any  person  authorised  or  em- 
towered  by  him,  or  who  stated  themselves  to  be  authorised 
y  him,  to  consent  on  his  part  to  any  such  payment  in 
advance  out  of  said  consideration  money :  That  deponent 
did  not,  nor  did  any  other  person  to  deponent's  knowledge, 
acquaint  or  inform  the  Respondent  that  the  said  deductions 
were  to  be  made,  nor  was  he  informed  of  the  terms  and  con- 
ditions thereof  before  he  executed  the  deed  of  annuity,  to 
deponent's  knowledge  and  belief. 

With  regard  to  the  advance  of  1,000  /.  in  June  or  July 
1821,  this  witness  deposed  that,  in  consequence  of  the  in- 
creased rate  of  purchase  which  E.  E.  Maunsell  bid  for  said 
lands,  it  became  necessary  to  deposit  a  further  sum,  and  there 
was  a  negotiation  entered  into  with  Rowley,  on  the  part  of 
Lynch,  for  the  purpose  of  procuring  such  further  loan :  That 
deponent  took  part  in  said  negotiation,  and  made  application 
individually  and  jointly  with  JE.  E.  Maunsell  to  Rowley,  for 
said  further  loan:   That  said  further  sum  was  not  to  be 
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1840.  applied  to  the  use  of  £.  £.  Maunsell,  but  to  the  lodgment 
of  said  further  deposit,  for  the  benefit  of  Lynch :  That  depo- 
nent made  such  applicauon  for  said  money  on  behali  of 
Lynch,  and  at  his  request;  and  he,  in  his  application  to 
Rowley,  stated  that  such  further  loan  was  for  the  purpose  of 
making  an  increased  deposit,  for  and  on  behalf  of  Lynchp 
and  was  requested  by  him  to  make  such  application  for  such 
further  loan :  That  he  never  stated  to  Rowley  that  he  had 
been  authorised  by  the  Respondent  to  make  such  application 
for  such  further  sum,  and  no  other  person,  to  aeponent*8 
knowledge  and  belief,  represented  himself  to  Rowley  to  be  so 
authorised:  That  deponent  was  in  confidence  of  the  Respon- 
dent at  the  time  of  such  further  application  for  a  new  loan, 
but  did  not,  nor  did  any  other  f>erson  to  deponent's  know- 
ledge and  belief,  acquaint  him  with  any  of  the  circumstances 
relating  thereto  prior  to  the  6th  of  July  1821 ;  and  he 
believed  that  the  Respondent  was  not  acquainted  with  the 
circumstances  attending  said  new  loan  for  several  years  after- 
wards: That  E*E.Mau7uell  was  employed  in  said  negotiation 
solely  as  the  solicitor  for  La/nch,  and  he  did  not  act  therein 
as  solicitor  for  the  plaintiff. 

With  regard  to  tne  subsequent  application  of  the  money, 
this  witness  said  that  the  sum  deposited  by  E.  E.  MaunseU, 
on  foot  of  the  purchase  of  the  lands  of  iBama,  was  subse- 
quently paid  out  of  Court  to  him,  upon  report  of  a  bad  title 
to  said  lands :  Tliat  the  said  sum  so  received  was  applied 
partly  in  payment  of  interest,  and  partly  in  payment  of 
principal  and  interest  due  to  creditors  of  Lynch,  and  partly 
m  payment  of  costs  due  to  £!.  E.  Maunsell  as  his  solicitor 
ana  attorney ;  and  no  part  whatever  of  said  fund  was  paid 
over  to  the  Respondent  tor  his  use  or  benefit,  further  than  that 
he  was  paid  a  portion  thereof  for  interest  due  to  him  upon 
foot  of  his  mortgage  upon  the  lands  of  Bama ;  but  other- 
wise than  as  such  creditor  he  received  no  part  thereof. 

G.  W.  Rowley,  examined  for  Dawson  and  HolUer,  said  he 
beheved  that  in  the  years  1820  and  1821  R.  H.  Maunsell 
was  the  confidential  adviser  of  the  Respondent,  and  manager 
of  his  estates  and  property  in  the  county  of  the  town  of  Gat- 
way :  That  Georye  Maunsell  was  receiver  of  his  rents  there, 
and  E.  E.  Maunsell  was  his  confidential  solicitor  and  attor- 
ney ;  and  witness's  belief  in  that  respect  was  founded  on  the 
information  of  R.  H.  and  E.  E.  Maunsell :  That  in  December 
1820  deponent  became  acquainted  with  T.  Coneys,  escj.,  an 
Irish  barrister,  since  deceased,  on  occasion  of  his  applying  to 
deponent  to  raise  a  sum  of  8,0002.  by  way  of  annuity  on 
account  of,  and  by  the  authority  and  direction  of  the  Respon*» 
dent;  and  E.  E.  and  G.  Maunsell,  and  M.  B.  Lynch,  to  be 
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Becared  by  the  assignment  of  a  mortgage  for  between  5^000/.  ia40. 
and  6,000 /.|  then  vested  in  the  Respondent,  on  the  estate  of 
Lynch,  and  by  a  charge  of  the  annuity  on  the  estate  itself, 
subject  to  various  incumbrances  then  existing  thereon ;  and 
also  by  the  joint  and  several  bond  of  the  Respondent,  and 
Lynck,  and  the  Maunse/ls,  &c. :  That  Coneys  on  that  occa- 
sion represented  himself  to  be  the  friend  of  those  four  per- 
sons, and  stated  the  Respondent  to  be  a  gentleman  of  consi- 
derable property,  and  about  purchasing  the  Barna  estate,  with 
a  view  of  increasing  his  political  influence  in  Galway;  and 
that  the  sum  of  8,0002.  proposed  to  be  raised  was  for  the 
purpose  of  enabling  the  Respondent  to  purchase  the  estate : 
That  deponent,  as  the  agent  of  Dawson  and  Hollier,  entered 
into  an  agreement  with  Coneys  to  advance  the  sum  of  8,000/. 
on  purchase  of  an  annuity  of  1,600/.  for  three  lives,  to  be 
secured  as  before  mentioned :  That  Dawson  and  HoUier  being 
informed  that  Lynch  was  personally  embarrassed,  and  his 
estate  much  encumbered,  and  that  the  MaunselU  had  little 
property,  would  on  no  account  have  consented  to  advance  the 
said  sum  had  not  the  Respondent  been  represented  by  Coneys 
as  the  principal  and  important  party  in  the  transaction :  That 
deponent  prepared  the  instruments  of  security  in  London^  and 
carried  them  and  the  8,000  /.  to  Dublin^  where,  after  two 
meetings  with  R.  H.  and  £•  E.  Maunsell,  they  proposed  to 
increase  the  sum  to  9,000/.,  and  the  annuity  to  1,800/.,  and 
to  alter  the  securities  accordingly ;  and  deponent  consenting 
on  behalf  of  Dawson  and  Hotlier,  the  necessary  alterations 
were  made  in  the  deed,  &c.  in  Dublin  before  the  25tli  of 
January  1821,  and  deponent,  by  the  direction  of  R.  H.  and 
E.  E.  Maunsell,  proceeded  to  Macroom  Castle,  county  of 
Cork,  the  residence  of  the  Respondent,  for  the  purpose  of 
eettine  the  securities  executed  by  him ;  and  being  there  in- 
formed that  the  Respondent  was  m  Cork,  deponent  proceeded 
thither,  and  finding  the  Respondent  at  an  hotel  there  at  10 
o'clock  at  night,  sent  up  to  him  to  his  bedroom  a  letter  from 
bis  said  nephews,  which,  as  deponent  believed,  informed  him 
of  all  the  circumstances  of  the  increased  advance,  and  of  the 
securities  to  be  executed :  That  the  Respondent  came  down 
from  his  room  with  the  sidd  letter  open  in  his  hand,  appearing 
to  have  read  it,  and  to  be  in  possession  of  all  the  particulars  of 
the  change  in  the  original  agreement :  That  deponent  then 
produced  the  securities,  and  informed  the  Respondent  of  the 
nature  thereof,  and  that  deponent  had  only  8,000/.,  which  he 
would  hand  to  JE.  JE.  Maumell  on  his  executing  the  securities, 
and  would  remit  to  him  the  additional  sum  of  1,000/.  on  his 
arrival  in  London ;  with  all  which  statement  the  Respondent 
expressed  hinnself  perfectly  satisfied,  andthen  executed  the 
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1840.  several  instruments :  That  deponent  on  the  following  day  set 
''— V — '  off  to  Dublin^  and  there,  on  the  25th  of  January ^  on  fi.  JB- 
HoLLiER  MaunselFs  executing  the  said  securities  (he  being  the  last 
executing  party),  deponent  paid  him  on  his  own  account  and 
as  solicitor  of  the  Respondent,  of  G.  Maunselly  and  of  Lyneki 
the  8,000/.  in  English  bank-notes,  without  retaining  or  de* 
ducting  any  sum  whatever  therefrom ;  and  although  he 
then  delivered  to  £.  E.  Maunselt  his  bill  of  costs,  the  same 
was  not  then  paid :  That  in  a  day  or  two  after  the  26th  of 
January f  R.  H.  and  £.  £.  Maunsell  of  their  own  accord 
propos^  to  deponent  to  pay  the  year's  annuity  in  adTanoe, 
stating  that  it  would  suit  the  arrangements  of  all  the  parties, 
and  that  they  were  anxious  to  disencumber  themselves  of  the 
payment  for  the  year,  at  the  expiration  of  which  the  plans  of 
the  Respondent  and  the  other  parties  regarding  the  Bama 
estate  would  be  completed,  and  the  annuity  would  be  re- 
deemed :  That  the  said  proposal,  being  acceded  to  by  depo- 
nent, was  carried  into  effect  about  the  30th  o(  January ^  wnen 
the  deponent's  bill  of  costs  and  the  sum  of  753/.,  which, 
together  with  the  1,000/.  which  was  intended  to  be  remitted 
from  London,  would  make  up  the  year's  aimuity,  less  the  dis- 
count allowed  by  him,  were  paid  to  deponent ;  and  deponent 
believed  that  the  Respondent  was  consulted  on  that  matter 
between  the  25th  and  30th  of  January, 

With  respect  to  the  new  agreement  in  Jiune  1821,  on  the 
advance  of  the  fuirther  1,000/.  by  Dawson  and  Hollier,  this 
witness  deposed  that  the  negotiation  for  that  advance  was 
opened  with  him  as  their  agent  in  May  1821,  by  JE.  JE.  Maunr 
sell  as  solicitor  of  the  Respondent,  and  on  behalf  of  himself 
and  G.  Maunsell  and  Lynch,  first  proposing  to  raise  16,000  /., 
out  of  which  the  annuity  and  all  pnor  incumbrances  on  the 
Bama  estate  should  be  paid  off,  and  a  new  annuity  granted 
in  consideration  of  that  sum  at  0  per  cent,  as  a  first  chai^ 
on  the  estate,  the  title  deeds  to  be  deposited  with  ^e 
grantees. 

The  terms  of  the  new  agreement  appear  by  the  following 
extracts  from  letters,  some  put  in  evidence  by  one  side,  some 
by  the  other : — 

A  letter  fi-om  R.  H.  Maunsell  to  Mr.  Rowley,  the  5th  of 
May  1821  : — *'  Mr.  Coneys  has,  I  suppose,  put  you  in  pos- 
session of  all  the  particulars  relative  to  the  Bama  estate.  At 
f)resent  my  brother  is  not  the  highest  bidder,  as  he  was,  on  the 
ast  setting  up,  outbid ;  and  what  may  occur  next  term  as  to  con- 
firming the  present  sale,  I  know  not.  You  are  aware  of  the  dis- 
like Mr.  Hedges  (meaning  the  Respondent)  has  all  along  felt  to 
involving  himself  with  respect  to  the  Bama  estate,  l^fortu- 
nately,  Mr.  Coneys  by  his  representations,  on  which  I  relied. 
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induced  me  to  obtain  the  sanction  and  concurrence  of  Mr.  1840. 
Hedges  to  the  arrangement  he  made  with  you  in  England.  I 
was  induced  solely  to  enter  into  that  transaction  from  my  con- 
fidence in  his  assurance  that  he  had  procured  the  further  sum  of 
8,000/.  on  the  joint  note  of  Mr.  Hedges  and  my  brothers.  You 
are,  I  believe,  aware  that  in  this  he  failed,  *  *  With  respect  to 
raising  money  at  the  rate  of  10  per  cettt.^  I  think  it  a  most  ruin- 
ous transaction, yet  in  comparison  of  20  it  is  certainly  moderate, 
and  under  the  circumstances,  perhaps,  reasonable ;  at  the  same 
time  nothing  but  the  most  urgent  necessity  would  make  me 
advise  it.  ciow  the  state  of  our  situation  is  exactly  this  :  Mr. 
Hedges  is  most  anxious  to  be  relieved  altogether  from  Barna^ 
and  so  should  I,  if  not  in  some  measure  committed  by  the 
deed  of  annuity  to  your  friends,  and  a  feeling  for  the  family  of 
Mr.  Lynch f  whose  situation  is  indeed  most  deplorable.  Mr. 
Hedges  is  to  meet  me  in  Dublin  next  week,  when  I  will  fully 
bring  before  him  all  matters  relative  to  Barna,  and  also  your 
letters ;  if  he  then  withdraws,  there  must  be  an  end  oi  our 
fbrther  interference ;  if  he  authorises  our  proceeding,  I  will 
immediately  acquaint  you ;  in  the  meantime  you  will  confer 
an  obligation  on  myself  and  brothers  by  keeping  our  situation 
in  view,  and  perhaps  some  of  your  clients  might  be  inclined 
to  advance  such  a  sum  as  we  imght  want  if  we  determine  to 
go  on  with  the  purchase.  1  should  suppose  it  might  be  about 
14  or  16,000/.  •  *  From  the  present  state  of  the  money 
market,  I  should  hope  at  7}  or  8  per  cent.  *  *  Indeed,  could 
I  assure  Mr.  Hedges  that  the  rate  of  the  annuity  would  not 
exceed  7},  1  think  it  might  induce  him  to  come  forward  once 
more.*' 

Another  letter  fi-om  R,  H.  Maunsell  to  Mr.  Rowley^  the 
;ilst  of  May: — '*We  have  re-opened  the  sate,  on  condition 
of  bidding  1,000  /.  over  Mr.  Tkmell,  the  present  bidder  at 
30,200  /.  *  *  The  lands  of  Bania  are  to  be  again  set  up  on 
the  2dth  June  next,  and  it  is  of  vital  consequence  that  we 
should  be  prepared  to  make  our  deposit  then,  to  accomplish 
which  1,500  L  will  be  necessary.  I  had  made  up  my  mind 
that  we  should  not  interfere  again  with  Barna,  out  several 
circumstances  have  induced  me  to  change  my  determination ; 
the  principal  one,  my  reliance  on  you  for  the  means  to  com- 
plete our  purchase.  *  *  I  will  now  only  say,  that  in  commit- 
ting ourselves  and  Mr.  Lynches  unfortunate  family  into  your 
good  offices,  that  you  will  make  every  exertion  to  procure  the 
necessary  sum  on  terms  as  liberal  and  reasonable  as  pos- 
sible. I  should  think  we  should  require  about  15  or  16,000  L 
to  complete  the  purchase  ;  for  whicn,  the  moment  we  are  the 
confirmed  purchasers,  an  annuity  shall  be  granted  to  the 
J  enders  on  the  estate  itself  as  a  prior  charge,  and  the  present 
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1840.  annuity  paid  off  with  the  money  to  be  raised  in  the  second 
instance ;  it  would  also  be  a  most  material  object  if  the  par- 
ties to  the  present  deed  of  annuity  would  aJlow  us  to  pay 
them  off  at  the  end  of  the  half  year.  This  must  be  an  act  of 
mercy  on  their  part ;  perhaps  you  could  make  some  arrange- 
ment with  them  either  to  that  effect  or  to  advance  the  mr- 
ther  sum  wanted,  consolidating  the  entire  as  soon  as  we  can, 
by  being  the  purchasers,  make  them  the  first  incumbrancers 
on  the  lands  themselves.  •  *  We  rely  on  you  every  way, 
assured  that  you  will,  if  possible,  procure  the  sum  necessary 
at  B  or  8  i  per  cent, ;  of  course  I  mean  the  sum  now  imme- 
diately required,  of  1,500/.,  to  form  part  of  the  sum  of  16  or 
16,000  /.  necessary  to  complete  the  purchase/' 

To  that  letter  JB.  E. Maunsell  added  the  following:—"  We 
think  it  would  be  prudent,  that  the  deed  of  annuity  should 
be  registered  as  against  Lynch ;  if  vou  could  send  it  over  to 
my  brother,  he  would  do  the  need  nil  and  return  it.  He  has 
the  memorial  ready.  Or  if  you  send  it  to  some  correspond- 
ent here,  my  brother  will  attend  him  to  see  the  necessary 
matters  done." 

A  letter  from  Mr.  Rowley  to  JR.  H.  Maunsell,  2d  June 
1821 : — ''  1  have  received  a  letter  from  Mrs.  Lynch^  in  which 
she  mentions  the  necessity  of  1,000/.  being  paid  into  Court 
on  the  opening  of  the  sale.  As  I  have  not  heard  anything 
from  you  on  this  head,  you  will  yourselves  most  probably 
find  this  sum,  and  deposit  it  for  a  temporary  period,  m  which 
case  you  will  be  reimbursed  when  you  raise  the  sum  for  the 
completion  of  the  contract,  should  you  become  the  purchaser. 
Until  we  hear  the  sum  that  will  probably  be  required,  it  will, 
I  fear,  be  impossible  to  act  efficiently  in  the  way  of  raising  a 
loan.  The  smaller  it  is  the  more  readily  we  can  get  it ;  and 
as  Mr.  Coneys  mentions  your  power  of  arranging  vrith  the 
creditors  to  a  considerable  extent,  I  should  conceive  it  would 
be  much  the  most  advisable  way  to  do  so.  Whenever  you 
let  me  know  what  your  views  are,  I  will  endeavour  to  meet 
them,  but  I  think,  for  any  sum  of  money  you  require,  you 
will  be  obliged  to  give  8  j  or  9  per  cent.,  but  I  do  not 
apprehend  more." 

A  letter  from  Mr.  Meredith,  the  partner  of  E.  JB.  Maunsell, 
to  Mr.  Rowley,  14th  Jmie  1821 :— **  In  the  absence  of 
E.  JB.  Maunsell,  who  is  now  in  the  county  of  Wexford, 
I  received  your  letter  to  him,  and  on  his  return  he  will  reply 
fully  to  you  respecting  the  loan  of  16,000/.  As  to  the 
procuring  of  Mr.  Eyre's  note,  I  should  not  wish  that  it 
would  be  pressed  for  at  this  moment,  unless  the  person  ad- 
vancing tne  money  would  insist  on  getting  it.  Major 
Maunsell,  and  his  brother  £.  JB.  Maunsell,  will  join  in  the 
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note,  which  I  am  sure  you  will  consider  quite  sufficient  for  ]840. 
the  1,600^  You  know  the  person  Mr.  JEyre  is,  and  his  ^— ^^ — ' 
unwillingness  to  be  troubled  on  the  occasion,  unless  upon  Hollieb 
the  certainty  of  his  being  declared  the  purchaser,  which  you 
are  aware  at  this  moment  is  uncertain.  Should  Mr.  Jayre 
not  be  declared  the  purchaser,  of  course  the  1,500  Z.  would 
be  returned  at  once,  if  required." 

A  letter  from  E.  E.  Maunsell  to  Mr.  Rowley,  21st  June 
1821 :— "  I  have  but  httle  to  add  to  Mr,  Meredith'^  com- 
munication. And  as  the  time  is  now  so  limited  for  making 
our  deposit,  should  we,  on  Monday  next,  be  declared  the 
purchasers,  we  trust  that  the  enclosed  security  will  meet 
your  approval,  until  we  can  for  certain  ascertain  how  we  will 
stand  vnth  regard  to  the  purchase  of  the  Barna  estate.  Mr. 
H.  Eyre  will  be  in  Dublin  early  next  week,  and  should  we 
be  dedared  purchasers,  we  undertake  immediately  to  con- 
clude the  loan  you  propose,  at  9  per  cent,  for  10,000  /.,  to 
which  Mr.  Eyre  will  be  a  party  in  like  manner  as  in  the 
former  loan,  and  the  1,500  L  now  to  be  advanced  to  enable 
us  to  make  the  deposit,  is  to  form  part  of  the  16,000^ 
Should  we  not  become  the  purchasers,  we  will,  without  delay, 
return  the  advance  to  you  in  the  same  form  in  which  we  shall 
receive  it,  adding  such  expenses  as  you  may  think  reasonable 
on  the  transaction.  Mr.  H.  Eyre's  absence  at  Macroom 
makes  it  impossible  for  us  to  have  any  communication  at  the 
moment  witn  him ;  and  as  our  object  is  a  personal  communi- 
cation with  him,  I  am  sure,  from  your  knowledge  of  us,  that 
on  this  occasion,  you  will  act  for  us  as  if  Mr.  H.  Eyre  had 
been  a  party  to  the  enclosed  security,  which  my  brother 
Major  H.  maunsell  and  myself  guarantie  shall  have  his 
furUier  signature  if  required ;  but  should  the  new  loan  be 
effected,  this  will  be  rendered  entirely  unnecessary.  If  your 
clients  would  make  the  further  advance,  say  18,000/.  at 
9  per  cent,  on  the  entire,  it  being  understood  that  the  former 
should  remain  at  the  present  rate  for  the  12  months  ending 
in  January  next,  it  would,  I  should  think,  meet  the  object  of 
all  parties,  and  enable  us  to  proceed  effectually  with  the 
purcnase." 

On  the  same  sheet,  JR.  H.  (Major)  Maunsell  added:—- 
**  My  brother  Edward  has  read  me  your  letter  and  his 
answer  as  above,  which  I  most  fully  confirm,  and  I  hope  your 
knowledge  of  us  will  render  it  satisfactory.  Our  reliance  is 
on  you,  and  I  pledge  myself,  that  in  every  respect,  the  above 
communication  of  my  brother  shall  be  ratified  by  Mr.  Hedges 
Eyrer  '  ^ 

A  letter  from  £.  £.  Maunsell  to  Mr.  Rowley^  25th  June 
1821 : — **  This  day  I  was  declared  the  purchaser  of  liartus 

c  4 
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1840.  for  31,250/.  The  sum  I  will  now  want  to  complete  the 
^^ — — '  deposit,  being  one-fourth  the  purchase-money,  is  7,812  /.  10  5. 
HoLLiEB  Of  this  I  have  7,000/.  or  thereabouts.  I  will  want  from  you. 
Eyre.  ^^^  ^^^  ''»  ^^^^^  ^***  perfectly  answer  in  place  of  the  1^500  /. 
for  which  my  brother  and  I  forwardea  to  you  our  joint 
security.  We  must  now  act  with  promptitude ;  may  I  there- 
fore request  you  will  forward  the  900  /.  to  form  part  of  the 
sum  we  shall  now  reauire>  and  to  bear  the  same  per  centage 
from  the  day  of  the  aavance  sought  in  the  first  instance.'' 

A  letter  from  Mr.  Rowley  to  E.  E.  Maunsell,  26th  June 
1821  : — "  I  received  your  fetter  yesterday,  enclosing  a  bill 
of  exchange  for  1^500/.  I  had  made  arrangements  with  the 
parties  who  have  advanced  the  present  money,  that  it  should 
continue  at  10  per  cent  at  the  expiration  of  the  present  year ; 
and  it  was  not  till  yesterday  that  Uie  person  who  was  to  have 
advanced  the  remamder  of  the  money,  7,000  /.,  disappointed 
me  in  so  doing.  *  •  *  I  have  this  day  seen  the  parties  who 
advanced  the  9,000  /.,  and  they  have  at  my  request  agreed, 
at  the  expiration  of  this  year,  to  take  0  per  cent,  for  their 
money ;  and  this  I  can  safely  say  you  may  be  assured  of;  so 
that  you  will  have  the  power  of  retaining  that  sum  at  that 
rate  of  interest,  for  as  long  a  period  as  you  please.  I  have 
also  felt  particularly  desirous  that  you  should  not  be  dis- 
appointed about  the  1,500/.;  and  to  that  end,  although, 
I  assure  you,  greatly  inconvenient,  and  upon  my  responsi- 
bility, I  nave  succeeded  in  procuring  1,200  L,  which  I  will 
remit  the  end  of  this  week." 

A  letter  from  the  same  to  the  same,  30th  June  1821 : — 
**  I  have  received  your  letter,  in  which  you  mention  your 
having  become  the  purchaser.  I  am  too  late  this  day  to  pro- 
cure tne  bank  post  bills  for  1,000  /.,  but  will  certainly  trans- 
mit them  by  Alonday's  post ;  you  speak  of  900  /.  only,  but 
I  will  send  1,000  /.  *  *  As  1  wrote  to  you  before,  the  money 
already  advanced,  I  can  guarantie  to  you,  may  remain  at 
0  per  cent.,  and  the  1,000  /.  may  also  be  added  to  it.  The 
remainder  of  the  money  I  certainly  cannot  assist  you  with." 

A  letter  from  R.  H.  and  E.  E.  Maunsell  to  Rowley ,  2d  JtJy 
1821: — "  We  feel  truly  obliged  to  you  for  the  very  kind 
exertion  and  friendly  services  that  you  nave  made  and  rendered 
us,  by  procuring  the  further  sum  of  1,000  /.,  which  enabled 
us  to  make  our  deposit,  and  we  have  every  reason  to  think 
that  no  fuither  opposition  will  be  made  to  the  sale  being  con- 
firmed to  us.  We  agree  that  the  money  already  advanced 
by  your  clients,  after  the  expiration  of  the  first  year,  shaU 
remain  another  year  on  annuity  at  the  rate  of  9  per  cent.,  and 
that  1,000/.  now  advanced  shall  be  received  on  the  terms 
Mtatcd  ill  your  letter," 
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A  letter  from  Mr.  Rowley  to  E.  E.  Maunsell,  dd  July  1840. 
1821 : — "  I  now  beg  to  enclose  you  two  bank  post  bills  for 
500  /.  each^  for  the  purpose  of  being  paid  into  Court  as  addi- 
tional deposit  money.  I  wish  it  to  be  clearly  understood 
between  us  that  the  terms  upon  which  this  1^000  /.  is  advanced, 
are,  that  it  is  to  be  kept  for  12  months,  in  any  event,  at  9 
per  cent.  If  you  wish  to  retain  it  beyond  that  period,  I  can 
undertake  to  say  you  may  do  so  at  the  same  rate  of  interest, 
in  which  case  it  will  be  a[dded  to  the  money  already  advanced 
upon  annuity,  and  a  security  given  for  the  whole  at  9  per 
cent. ;  such  security  to  be  a  charge  upon  the  JBama  estote 

Eursuant  to  the  unoertaking,  and  of  course  the  title  deeds  to 
e  deposited.  I  now  therefore  hold  the  bill  of  exchange  for 
1,500  /.  as  a  security  for  1,000  /.,  and  the  rest  of  the  transac- 
tion rerarding  this  sum  is  upon  honour,  and  our  clients  look 
to  me  for  its  due  performance." 

A  letter  from  it.  H.  and  E.  E.  Maumell,  to  Mr.  Rowley^ 
eth  July  1821 : — **  We  agree  that  the  1,000  /.  now  advanced, 
18  to  be  kept  for  12  months  certain,  at  9  per  cent,  on  annuity, 
for  the  same  lives  as  in  the  former  deed  for  9,000  /.,  and  at 
the  expiration  of  the  year,  on  the  former  transaction,  it  can  be 
consolidated  with  the  9,000  /.,  to  be  secured  on  the  Barna 
estate  as  mentioned  in  your  letter;  the  notice  to  make  the 
deposit  is  served,  and  we  will  have  it  moved  next  week,  and 
hope  to  have  the  sale  confirmed  in  the  course  of  the  next 
fortnight ;  the  bill  for  1,500  /.  in  your  hands  to  remain  as  a 
security  till  we  are  able  to  complete  the  entire  transaction ; 
before  the  next  term  I  feel  confident  we  will  have  the  whole 
arrangements  completed,  as  connected  with  the  Barna  pur« 
chase." 

A  letter  from  R.  H,  Maunsell  to  Mr.  Rowley^  4th  October 
1823 : — *^  The  very  kind  part  you  have  taken  with  respect  to 
the  annuity  due  to  your  clients,  now  a  year  in  arrear,  has  well 
merited  my  thanks,  and  I  know  not  how  to  express  the  obliga- 
tion I  feel  at  your  having  acted  the  very  friendly  part  you 
have  on  this  occasion ;  for  an  application  to  Mr.  Eyre  would 
most  materially  injure  me.  At  Cork^  where  I  went  to  meet 
Mr.  Eyre  and  Mr.  Goold,  I  succeeded  in  arranging  the  loan 
for  2,000  /•  that  in  mv  letter  of  the  4th  August  I  mentioned. 
But  it  is  not  to  be  paid  me  until  the  15th  Iwoember.  Now  I 
assure  you,  the  moment  this  sum  comes  into  my  possession, 
and'^f  which  there  can  be  no  disappointment,  for  Mr.  Hedges 
is  to  be  in  Dublin  with  me  at  that  time,  to  execute  the  security 
Mr.  Goold  requires,  I  will  remit  you  the  amount  of  the  entire 
gale  now  due ;  and  I  hope,  under  existing  circumstances,  that 
you  will  allow  me  this  iurther  time." 
A  letter  from  the  same  to  the  same,  11th  Nov.  1823:—"  I 
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1840.  hope  to  leave  this  (Plasiey,  near  Limerick)  the  day  after 
to»moiTow  for  Dublin,  where  the  money  from  Serjeant  Goold 
is  to  be  paid  me,  and  I  expect  no  delay,  as  Mr.  Hedges  is  to 
meet  me  there ;  your  clients  may  rely  on  receiving  the  amouat 
of  the  year's  annuity  now  due  with  mterest  this  month;  there 
may  be  a  few  days  delay  after  my  arrival  in  perfecting  the 
securities,  but  it  can  only  be  a  few  days ;  I  asK  no  more  in- 
dulgence if  I  fail  in  this,  and  my  exertions  shall  be  strenuously 
used  to  prevent  a  recurrence  of  the  delay  as  in  the  present 
instance. 

A  letter  from  Percy  G.  Payne  to  Messrs.  Capron  ^  Rowley, 
Dublin,  22d  Feb.  1825: — '' Gentlemen,  by  the  particular 
request  of  my  friend,  Mr.  Robert  Hedses  Eyre,  I  beg  leave  to 
address  you  on  the  subject  of  the  Bama  estate.  *  *  Mr. 
H.  Eyre  as  the  assignee  of  Mrs.  Wilhins  has  the  firat  incum- 
brance by  mortgage,  amounting  to  5,848  /.  16«.  9  <2. ;  and  your 
friends  Messrs.  Dawson  and  JaoUier  have  a  subsequent  claim 
as  annuity  creditors,  for  a  very  valuable  annuity  secured 
thereon,  and  also  by  the  bond  of  Mr.  H.  Eyre,  &c*9  but 
redeemable  by  the  payment  of  9,000  /. 

**  Mr.  H.  Eyre  is  now  closing  his  70th  year,  and  has  latterly 
expressed  much  anxiety  to  arrange  his  affairs,  and  to  call  in 
all  monies  which  are  due  to  him,  and  to  apply  them  to  the 
discharge  of  incumbrances  affecting  his  own  estates,  and 
among  other  matters  he  is  most  anxious  to  get  the  amount  of 
his  mortage  on  the  Bama  estate,  and  to  discharge  himself 
from  all  liability  on  account  of  his  bond  to  Messrs.  Dawson  and 
Hollier;  with  this  view,  he  proposes  to  bring  to  an  immediate 
sale  the  Bama  estate,  so  that  your  friends'  and  his  demand 
may  be  thereby  discharged. 

**  This  I  apprehend  would  be  an  unwelcome  measure  to  your 
friends,  whose  annuity  I  understand  is  not  only  well  secured 
but  punctually  paid ;  and  it  may  therefore  be  more  acceptable 
to  them  to  take  an  assignment  of  Mr.  H.  JEyre's  mortgage,  and 
thereby  become  entitled  to  the  first  incumbrance  and  the 
legal  estate  in  the  lands,  the  importance  of  which  to  a  puine 
ciiditor  it  is  scarcely  necessary  to  dwell  upon.  Mr.  H.  Eyre's 
mortgage  bears  G  per  cent,  interest ;  and  what  I  therefore 
propose  for  the  consideration  of  your  friends,  is  either  to 
advance  the  amount  of  this  mortgage,  and  take  an  assignment 
of  Mr.  H,  Eyre^s  rights  and  release  him  fix>m  his  TOnd,  or 
to  choose  the  other  alternative  of  being  paid  off  the  sum  of 
9,000  /•  as  the  redemption  of  their  annuity,  as  soon  as  the 
estate  can  be  sold.  I  hope  1  have  made  my  object,  on  the 
part  of  Mr.  H.  Eyre,  intelligible.  Mr.  £.  Maunsell  is  still 
nia  solicitor;  I  am  merely  acting,  in  this  instance,  as  bis 
friend/' 
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A  letter  (rom  E.  E.  Maunsell  to  Mr.  Rowley^  4th  January  1840. 
1826  : — **  I  have  been  much  disappointed  at  the  delay  that 
has  taken  place  on  the  part  of  your  clients^  with  respect  to 
the  exoneration  of  Mr.  Eyre^  and  their  taking  from  nim  an 
assignment  of  the  mortgage  affecting  Mr.  Lynch'%  estate, 
and  which  he  is  ready  to  execute  on  receiving  the  amount. 
May  I  now  request  your  immediate  attention  to  the  carrying 
the  above  arrangement  into  effect^  which  I  am  satisfied  would 
prove  beneficial  to  your  clients,  and  tend  most  essentially  to 
the  perfect  security  of  the  annuity  for  000  /.  The  inability 
and  advanced  age  of  Mr.  if.  Eyre  have  determined  him  to 
bring  the  matter  to  a  close,  and  he  has  been  exceedingly 
annoyed  with  my  brothers  and  me>  at  not  having  long  since 
termmated  this  business,  agreeable  to  the  communications  we 
were  led  to  make  to  him  on  the  subject  Mr.  Payne j  the 
barrister,  his  friend  and  legal  adviser,  mentioned  to  me  he  had 
written  to  you  by  H.  Eyre*s  direction,  and  I  hope  your  reply 
will  relieve  his  mind  from  any  further  uneasiness,  and  thereby 
reinstate  us  in  confidence  which  we  feel  he  latterly  has  with- 
drawn, in  consequence  of  this  transaction,  and  which  we 
cannot  enect,  until  he  is  freed  from  every  connexion  with 
Mr.  Lyncas  estates.'' 

The  cause  was  heard  by  Lord  Chancellor  Plunket 
the  13th  and  14th  of  May  1836,  and  his  Lordship 
by  his  judgment  (jb)  pronounced  on  the  18th  oi  June 
following,  ordered  and  decreed  that  the  Respondent 
was  entitled  to  the  relief  prayed  for  by  his  bill ;  and 
declared  that  he  executed  the  deed  of  annuity  and 
bond  only  as  a  surety  for  Lynch ;  and  that  as  it  ap- 
peared  to  the  Court  that  a  sum  of  1,800  Z.,  being  the 
amount  of  the  first  year's  annuity,  was  retained  by 
Dawson  and  Hollier^  out  of  the  consideration  money 
for  the  said  deed,  at  the  time  of  the  execution  of  the 
deed  and  bond,  without  the  knowledge  or  concurrence 
of  the  Respondent ;  and  that  as  it  further  appeared 
that  an  alteration  was  afterwards  made  in  the  original 
agreement  without  his  knowledge  or  concurrence,  it 

(J))  See  the  report  of  the  case  by  Messrs.  Lloyd  &  Goold^  Cas. 
Temp.  Lord  Plunket,  p.  250. 


V. 

Etrb. 


18  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.  was  further  ordered  and  decreed  that  the  Respondent 
HoLUBB  should  be  discharged  from  all  liability  under  the  said 
deed  of  annuity  and  bond  :  And  it  was  further  ordered 
and  decreed  that  the  Appellant  should  be  restrained 
from  taking  any  proceedings  whatsoever  against  the 
Respondent  on  foot  of  the  said  deed  or  bond,  and  also 
on  foot  of  the  judgment  obtained  upon  the  said  bond 
in  the  Court  of  Exchequer,  and  from  issuing  any  exe- 
cution or  levying  any  sum  under  any  execution  or 
verdict  theretofore  issued  or  obtained  upon  the  said 
judgment  against  the  Respondent :  And  it  was  further 
ordered  and  decreed  that  the  Appellant  should  enter 
up  satisfaction  on  the  record  of  the  said  judgment, 
and  that  the  decree  should  be  without  prejudice  to 
the  rights  of  any  of  the  other  parties  to  the  deed  of 
annuity:  And  it  was  further  ordered  that  the  Ap- 
pellant should  pay  the  Respondent  his  costs  in  the 
cause,  &c. 

The  Appellant  appealed  against  the  whole  decree. 

Mr.  Knight  Bruce  and  Mr.  Jacob,  for  the  Appel- 
lant : — There  are  two  questions  to  be  determined  in 
this  case :  first,  whether  the  Respondent  was  a  joint 
principal  in  tjie  annuity  deed  and  bond,  or  only  a 
surety,  together  with  his  two  nephews,  for  Mr.  Lynch  ? 
Secondly,  whether,  supposing  him  to  have  been  a  mere 
surety,  anything  was  done  by  the  grantees  of  the 
annuity,  as  between  them  and  Lynch,  the  supposed 
principal,  which  had  the  effect  of  releasing  the  Re- 
spondent from  his  engagement? 

The  decree  declares  that  the  Respondent  was  a 
surety  only,  and  that  he  is  discharged  from  liability 
under  his  covenant  and  bond.  But  the  Appellant 
would  submit  that  it  sufficiently  appears  by  the  in- 
struments  themselves  that  the  parties  who  granted 
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and  secured  the  annuity  were  all  principals,  and  no  1840. 
one  of  them  was  a  surety  for  another.  It  appears  that  hollibr 
the  contract  for  sale  of  the  annuity  was  made  by  all  ^^' 
of  them ;  that  the  consideration  money  was  paid  to 
all,  and  that  they  all  signed  the  receipt  for  it.  Lynch 
alone,  it  is  true,  grants  the  annuity,  chargeable  upon, 
and  payable  out  of,  the  Bama  estate,  with  the  usual 
powers  of  distress  and  entry,  and  with  the  usual  de- 
mise to  a  trustee ;  for  this  obvious  reason,  that  he  alone, 
as  the  owner  of  the  estate,  could  charge  and  demise 
it,  and  confer  those  powers.  The  other  grantors  could 
not  join  in  that  part  of  the  deed,  neither  could  any  of 
them,  except  Lynchj  join  the  Respondent  in  the  as- 
signment which  he  alone  agreed  to  make  of  his  mort- 
gage. But  the  covenant  for  payment  of  the  annuity 
is  joint  and  several  by  the  four  parties,  as  are  also  the 
bond  and  warrant  of  attorney ;  and  the  power  to  re- 
purchase is  reserved  to  all  four,  or  any  or  either  of 
them.  The  only  surety  referred  to  in  these  instru- 
ments is  Mr.  Harman^  or  such  other  capitalist  as  the 
Respondent  should  procure  to  become  surety;  and 
his  covenant  to  procure  such  surety  for  payment  of 
the  annuity  sufficiently  indicates  that  he  himself  was 
a  principal  and  not  a  surety.  Who  ever  heard  of  a 
surety  for  a  surety  ?  The  four  parties  must  be  held 
as  the  principals,  equally  bound  to  pay  the  annuity. 
There  is  no  trace  in  any  of  the  instruments  of  the  dis- 
tinct characters  of  principal  and  surety  being  assumed 
by,  or  belonging  to,  any  of  the  parties. 

The  reference  in  the  articles  of  agreement  to  the 
event  of  the  Respondent  becoming  the  purchaser  of 
the  estate,  shows  that  he  had  an  interest  in  the  trans- 
action, and  leaves  very  little  doubt  that  the  repeated 
biddings  and  purchases  made  by  his  nephews,  in  their 
own  names,  were  really  in  trust  for  the  Respondent. 
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1840.  To  him  principally,  whether  he  became  purchaser  or 
HoLLiEB  T^otj  Messrs.  Dawson  and  Hollier  looked  for  payment 
g  ^'  of  the  annuity.  Mr.  Rowley  swears  they  would  not 
have  advanced  their  money  except  on  his  credit. 
Lynch  was  overwhelmed  in  debt,  and  in  gaol :  the 
estate  was  deeply  incumbered,  and  under  judicial 
sale :  several  of  the  incumbrances  were  prior  to  the 
Respondent's  mortgage,  but  he  knew  that  the  money 
advanced  to  make  the  deposit  would  be  applied  in  dis- 
charge of  the  prior  pressing  incumbrances,  so  as  to 
give  him,  even  without  purchase,  full  control  over  the 
estate.  It  was  on  his  credit  and  respectability  the 
grantees  mainly  relied,  not  deeming  it  necessary  to 
inquire  minutely  into  the  dealings  between  him  and 
his  nephews,  the  other  contracting  parties,  or  into  the 
objects  or  purposes  any  of  them,  or  Mr.  Lynch^  had 
in  view ;  it  being  sufficient  for  them  to  know  that  they 
had  the  joint  security  of  all  as  principals.  If,  as  be- 
tween themselves,  it  was  not  intended  that  they  should 
all  be  principals,  there  is  not  the  slightest  evidence 
that  such  intention  was  ever  communicated,  or  even 
intimated,  to  Messrs.  Dawson  and  Hollier.  The  only 
distinction  recognised  by  them  between  the  four  in- 
dividuals was  that  judgment  on  the  bond  was  to  be 
entered  up  in  Ireland  forthwith  against  Lynch  and 
the  Respondent,  but  not  against  the  Maunsells  until 
default  of  payment  by  the  former  two ;  and  that  exe- 
cution on  the  judgment  was  to  be  stayed  until  the 
annuity  should  be  in  arrear  for  40  days.  The  power 
of  distress  was  to  be  exercised  if  any  payment  of  the 
annuity  should  be  in  arrear  for  21  days ;  the  power 
of  entry,  if  any  payment  should  be  in  an^ear  for  31 
days ;  and  the  trusts  of  the  term  were  to  be  enforced 
if  any  payment  should  be  in  arrear  for  40  days.  I'hat 
is  the  usual  form.     The  exercise  of  those  powers  and 
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trusts  would  affect  the  Respondent  as  mortgagee,  as       1840. 
much  as  Lynchj  the  nominal  owner  of  the  estate ;  and     hollieb 
it  was  not  until  these  remedies  against  the  estate  were      ^  *• 
found  insufficient  or  exhausted,  or  the  period  for  the 
exercise  of  them  elapsed,  that  execution  was  to  be 
issued  on  the  bond.     Although  these  distinctions  are 
made  between  Mr.  Lynch  and  the  Respondent  on  one 
side,  and  the  two  Maunsells  on  the  other  (because  the 
latter  were  men  without  any  property  of  their  own, 
but  depending  on  their  uncle,  one  being  his  solicitor, 
the  other  the  receiver  of  his  rents),  still  these  also  were 
principals,  and  entitled  as  much  as  Lynch  and  the 
Respondent  to  repurchase  the  annuity,  and  to  call  for 
an  assignment. 

[The  Lord  Chancellor : — If  Lynch  repurchased  the 
annuity,  could  he  have  held  the  securities  against 
the  mortgagee?] 

Any  one  of  the  four  repurchasing  the  annuity,  and 
taking  an  assignment  of  the  securities,  might  hold 
them  against  the  others. 

Supposing  that  the  Respondent  was  only  a  surety 
for  Lynchf  the  next  question  is  whether  anything 
has  taken  place  between  the  latter  and  the  grantees 
of  the  annuity  that  could  operate  to  discharge  the 
Respondent  from  his  liability  on  those  instruments. 
He  alleges  that  the  original  contract  was  varied  with- 
out his  knowledge,  and  fraudulently  as  to  him ;  first, 
by  increasing  the  annuity  from  1,600  Z.  to  1,800/., 
and  by  the  deducting  of  one  whole  year's  payment 
thereof  from  the  purchase  money ;  secondly,  by  the 
new  agreement  entered  into  by  the  Maunsells  and 
Rowley f  on  the  advance  of  the  further  1,000/.  in 
June  1821,  to  reduce  the  annuity  to  810/.  if  the 
same  was  to  be  continued  beyond  the  first  year. 
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J5^  In  the  first  place,  it  is  submitted  that  the  payment 

of  the  annuity  in  advance,  being  for  the  benefit  of  the 
surety,  could  not  have  the  effect  of  releasing  him. 
Besides,  that  proposition  originated  with  Edw.  Maun- 
sellj  acting  for  himself,  and  also  as  the  solicitor  of  the 
Respondent  as  well  as  of  Lynch;  alleging  that  it 
was  for  their  common  benefit,  as  the  money  was  more 
than  they  wanted,  to  pay  the  year's  annuity,  minus 
the  discount,  their  intention  then  being  to  redeem  it 
at  the  expiration  of  the  year.  Before  the  Respondent 
executed  the  securities,  he  was  informed  by  a  letter  from 
his  nephew,  delivered  to  him  by  Mr.  Rowley,  of  the  in- 
crease  of  the  annuity,  in  consequence  of  the  increase 
in  the  consideration  money  from  8,000  Z.  to  9,000/. 
The  instruments  themselves  showed  these  alterations  of 
the  original  contract ;  and  by  them,  as  well  as  by  the 
letter,  the  Respondent  must  have  seen,  what  was 
further  for  his  benefit,  that  Rowley  had  agreed  to  dis- 
pense with  the  assignment  of  his  mortgage,  and  with 
the  covenant  from  himself  and  Mr.  Harman ;  and,  in 
place  of  these  deeds,  to  accept  the  agreement  stipu- 
lating to  make  such  assignment,  and  to  procure  the 
guarantie  of  Harman  or  some  other  capitalist,  witliin 
12  months,  in  case  the  annuity  should  be  continued 
beyond  one  year.  It  was  after  his  execution  of  those 
instruments  that  Edw.  Maunsell  proposed  to  Mr. 
Rowley  to  pay  the  annuity  for  one  year  in  advance. 
There  was  no  previous  stipulation  for  retaining  it  out 
of  the  purchase  money,  as  the  Respondent  alleges ; 
nor  was  there  any  retention.  The  payment  was  quite 
voluntary ;  it  left  the  contract  for  the  annuity  just 
as  it  was  expressed  in  the  securities.  There  still 
remained  sufficient  money  for  making  the  deposit  in 
Court ;  and,  assuming  that  Lynch  was  principal,  and 
the  Respondent  his  surety,  it  was  surely  in  his  favour 
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to  be  thus  insured  against  all  risk  for  one  year,  at  the       2^^ 
end  of  which  it  was  then  intended  that  the  annuity     Hollibr 
would  be  redeemed.  j^^'^^ 

The  Respondent,  however,  charges  by  his  bill,  that 
if  his  liability  as  surety  was  not  affected  by  those 
alterations  in  the  contract  in  January  1821,  he  was 
perfectly  discharged  by  the  subsequent  transactions  in 
June  and  July  of  the  same  year.  The  biddings  for 
the  estate  having  been  then  opened  again,  Edw.  E. 
MaunseU  was  again  declared  the  purchaser  at  the 
sum  of  31,250/. ;  and  then  a  further  deposit  in  Court, 
in  proportion  to  that  increased  sum,  becoming  neces- 
sary, a  negotiation  was  opened  between  the  Maunsells^ 
on  behalf  of  themselves,  of  the  Respondent,  and  of 
Lynch ;  and  Mr.  Rowley ,  on  behalf  of  Dawson  and 
Hollier,  for  the  advance  of  another  1,000/.  on  an 
annuity  of  90  /.,  to  be  secured  in  the  same  manner  as 
the  former  annuity.  The  first  proposal  then  was  to 
raise  16,000/.,  out  of  which  the  further  deposit  would 
be  made,  and  the  former  annuity  redeemed,  and  then 
a  new  annuity  at  9/.  per  cent,  would  be  granted  and 
secured  by  the  same  parties.  Ultimately,  however, 
Dawson  and  Hollier  agreed  to  advance  only  1,000/., 
which  was  sufficient  for  the  additional  deposit,  upon 
this  understanding,  that  the  Respondent  would  com- 
plete the  purchase  of  the  estate ;  that  the  new  annuity 
for  the  whole  sum  would  be  made  a  first  charge 
thereon ;  and  that  the  title-deeds  would  be  deposited 
Upon  these  terms,  Rowley,  on  behalf  of  Dawson  and 
//b//ier,  agreed  to  reduce  the  annuity  of  1,800/.  toSlO/., 
rather  than  have  it  redeemed  at  the  end  of  the  year ; 
and  that  the  annuity,  to  be  granted  for  the  1,000/. 
then  advanced,  should  be  at  the  same  rate.  Row- 
ley,  in  his  letter  enclosing  the  1,000/.  to  Edw.  Maun- 
seUf  says :  "  I  wish  it  to  be  clearly  understood  between 
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1840.        US  that  the  terms  upon  which  this  1,000/.  is  advanced 

HoLUBR  ^^^»  *^^^  ^^  ^^  ^  ^^  ^^P*  ^^  months  in  any  event,  at 
^'  0  per  cent.  If  you  wish  to  retain  it  beyond  that 
period,  I  can  undertake  to  say  you  can  do  so  at  the 
same  rate  of  interest,  in  which  case  it  will  be  to  be 
added  to  the  money  already  advanced  upon  annuity, 
and  a  security  given  for  the  whole  at  9  per  cent., 
such  security  to  be  a  charge  upon  the  Barna  estate, 
pursuant  to  the  undertaking ;  and  of  course  the  title- 
deeds  to  be  deposited."  The  Maunsellsj  in  the  letter 
acknowledging  the  receipt  of  the  money,  say :  "  We 
agree  that  the  1,000/.  now  advanced  is  to  be  kept  for 
12  months  certain,  at  0  per  cent.^  on  annuity  for  the 
same  lives  as  in  the  former  deed  of  9,000  /• ;  and  at 
the  expiration  of  the  year  in  the  former  transaction, 
it  can  be  consolidated  with  the  9,000/.  to  be  secured 
on  the  Barna  estates,  as  mentioned  in  your  letter. 
We  hope  to  have  the  sale  confirmed  in  the  course  of 
the  next  fortnight."  This  correspondence  shows  the 
terms  and  conditions  on  which  the  annuity  of  1,800/. 
was  to  be  reduced  to  810/.  The  purchase  was  not 
completed  by  the  Respondent,  and  the  proposed 
terms,  not  being  complied  with  on  his  part,  did  not 
become  binding  on  Dawson  and  HoUier,  although  at 
their  own  pleasure  they  accepted  the  reduced  annuity 
as  long  as  it  was  regularly  paid.  There  was,  in  fact, 
no  new  agreement  to  vary  the  executed  contract ;  the 
proposed  agreement  was  between  the  Respondent's 
solicitor  and  the  grantees,  and  not  between  them  and 
Lynchj  the  supposed  principal,  behind  the  Respon- 
dent's back.  But,  supposing  tdis  new  agreement 
contained  in  the  correspondence  between  the  Maun-- 
sells  and  Rowley ;  without  the  Respondent's  know- 
ledge had  been  absolute,  it  could  not  operate  to  dis- 
charge the  surety  from  his  contract  under  seal.     His 
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situation  would  thereby  be  changed  for  the  better,  in       ^^ 
consequence   of  the   remission   to   his    principal    of     Hollibb 
11  per  cent,  on  the  annuity,  and  his  remedy  against       ey^bb. 
the  principal  would  in   no  manner   be  injured  or 
suspended.     Prendergast  v.  Deoey  (c),  Gregory  v. 
Bessell  (J),  Eyre  v.  Everett  (e),  Hulme  v.  Coles  (/), 
Gordon  v.  Calvert  (gr).  Price  v,  Edmunds  (h). 

It  will  be  material  to  look  to  the  form  of  the  plead- 
ings in  this  case,  and  also  of  the  decree.  The  bill 
states  that  the  annuity  is  oppressive  and  usurious, 
being  at  the  rate  of  20  per  cent,  of  the  money  ad- 
vanced :  That  the  agreement  being  made  and  con- 
cluded in  England,  was  subject  to  all  the  laws  and 
statutes  applicable  to  such  transactions  then  in  force 
there,  and  that  Lynch  was  obliged,  in  consequence  of 
his  embarrassments,  to  take  the  advance  upon  the 
terms  proposed ;  and  it  charged  that  these  terms  were 
in  violation  of  the  law.  But  the  Appellant  submits 
that  the  negotiation  and  transactions  were  concluded 
in  Ireland:  That  the  securities  are  there  situated, 
that  the  money  was  there  paid,  and  was  truly  ad- 
vanced on  annuity,  and  there  are  no  Annuity  Acts  in 
Ireland  as  in  England  in  the  least  to  affect  the  lega- 
lity of  the  transaction.  The  decree  does  not  proceed 
on  these  grounds,  but  still  it  gives  the  Respondent  all 
the  relief  his  bill  prayed  for,  with  costs,  without  di- 
recting any  account  or  repayment  of  any  part  of  the 
consideration  money.  The  decree  is  wrong  in  form 
as  well  as  in  principle,  particularly  as  it  gives  relief 
against  three  only  of  the  instruments  of  security,  leav- 
ing the  articles  of  agreement  untouched. 

Mr.  Serjeant  Jackson  and  Mr.  Kindersley,  for  the 

(c)  6  Madd.  124.  (/)  2  Sim.  12, 

Id)  Id.  186.  (jg)  Id.  251. 

(c)  2  Hum.  381.  (h)  10  Barn,  &  C.  578. 
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1840.       Respondent : — This  being  an  injunction  bill,  framed 
HoLLiEB     ^s  all  such  bills  are,  could  not  properly  be  made  to 
«  "•  pray  relief  against  the  articles  of  agreement.     The 

Appellant  did  not  attempt  to  enforce  any  part  of  that 
agreement.  It  may  also  be  admitted  that  the  bill 
makes  several  grounds  of  equity,  and  the  decree  pro- 
ceeds on  the  one  ground  only,  namely,  that  the 
Respondent  was  only  a  surety,  and  that  he  was  dis- 
charged from  his  liability  as  such  by  the  subsequent 
alterations  of  his  engagement  by  the  other  parties, 
without  his  concurrence.  That  ground  of  the  decree 
is  not  affected  by  the  failure  of  the  other  grounds 
alleged  in  the  bill. 

The  decree  declares,  in  the  first  place,  that  the 
Respondent  was   a   mere   surety.      It   is   manifest, 
from  all  the  circumstances  attending  the  transaction, 
that  Lynch  alone  was  the  principal.     He  had  first 
mortgaged  his  estate  to  a  Mr.  Fitzgerald:  that  mort- 
gage became  ultimately  vested  in  the  Respondent, 
who,  having  himself  no  acquaintance  with  Lynch, 
yielded  to  the  persuasions  of  the  Messrs.  Maunsell  to 
come  forward  to  save  the  estate  to  the  Lynch  familj^ 
by  joining,  as  a  collateral  surety,  in  the  deed  of  an- 
nuity.    Lynches  overwhelming  embarrassments  com- 
pelled him  to  yield  to  the  oppressive  terms  of  the 
advance,  as  negotiated  by  his  friend  and  agent  Mr. 
Coneys,  in  London,  with  Messrs.  Capron  &  Rowley  on 
behalf  of  Dawson  and  Uollier.     The  Respondent  was 
not  a  party  in  any  sense  to  that  negotiation.     Why 
should  he,  a  gentleman  of  independent  property,  and 
not  wanting  ordinary  prudence,  raise  money  at  20 per 
cent.  ?  Lynch's  estate  was  the  substantial  security ;  and 
to  strengthen  that  security,  the  Respondent,  having 
a  mortgage  on  the  estate,  agreed  to  assign  his  mort- 
gage, and  join  in  the  bond;  and  accordingly  Dawson 
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and  Hollier  in  their  bill,  filed  in  1828,  treated  Lynch       isio. 
all  through  as  their  principal  debtor,  and  the  Respon-     uojaIer 
dent  as  a  mere  surety.     That  bill,  after  stating  the  ^' 

efforts  made  by  Lynch  to  save  the  estate  from  being 
sold,  charged  to  this  effect :  "  As  further  evidence  of 
the  collusion  between  Lynch  and  E.  E.  Maunsell,  to 
forward  the  said  object  of  Lynch ;  that  in  order  to  pro- 
cure the  necessary  deposit  upon  Maunselfs  bidding, 
and  to  save  the  estate  from  falling  into  the  hands  of 
Reddingtonj  Maunsell  applied  to  plaintiffs  (Dawson 
and  Hollier),  by  the  direction  of  Lynch,  and  with 
the  concurrence  of  R.  H.  Eyre,  to  advance  a  sum  of 
money  to  Lynch,  in  purchase  of  an  annuity  charged 
on  his  estates,  and  further  secured  by  the  joint  security 
of  R.  H.  Eyre,  E.  E.  Maunsell,  and  his  brother ;  to 
which  proposal  the  plaintiffs  agreed."  The  bill  of 
costs  furnished  by  Rowley  for  preparing  the  securi- 
ties, also  showed  that  Lynch  was  the  borrower  of  the 
money.  There  is  no  document  or  other  evidence 
whatsoever  to  show  that  the  lenders  considered  the 
Respondent  to  be  the  party  contracting  with  them. 
The  witness,  R.  H,  Maunsell,  in  answer  to  the  sixth 
interrogatory,  deposed  "  that  E.  E.  Maunsell  upon 
the  sale  bid  for  the  lands  in  trust  for  M.  B.  Lynch, 
who  undertook  to  provide  the  means  of  completing 
the  same,  the  said  M.  B.  Lynch  having  been  at  that 
period  negotiating  the  loan  of  the  money  for  said 
purpose  through  his  friend  and  agent  in  London,  the 
late  T.  Coneys,  esq.,  barrister  at  law."  Such  are  the 
words  of  this  deposition,  as  contained  in  the  Respon- 
dent's appendix;  but  the  form  in  which  that  deposi-* 
tion  is  set  out  in  the  Appellant's  appendix  would  bear 
the  construction  that  it  was  E.  E.  Maunsell  who  was 
negotiating  the  loan  through  his  friend  Coneys;  a  con- 
struction which  would  be  inconsistent  with  the  gene-' 
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1840.  ml  scope  of  this  witness's  depositions,  from  which  it  is 
iioLiiBR  apparent  that  Mr.  Coneys  was  not  in  any  sense  the 
^-  agent  of  the  Respondent.  Mr.  Rowley^  in  his  answer 
to  the  1 3th  interrogatory,  says,  not  that  Coneys  was 
the  agent  of  the  Respondent,  but  that  Coneys  told  him 
he  represented  all  the  parties.  In  the  long  series  of 
letters  between  Rowley  and  the  Maunsells  there  appear 
several  passages  clearly  showing  that  Lynch's  estate 
was  the  principal  subject  to  which  the  grantees  looked 
for  their  security,  and  that  they  looked  to  the  Respon- 
dent as  a  person  liable  in  default  of  Lynch^  but  not  as 
primarily  liable.  In  one  of  these  letters,  dated  the 
5th  of  January  1827,  Mr.  Rowley  writes  to  E.  E. 
Mannsell  that  the  amount  of  arrears  of  the  annuity 
had  then  become  so  serious  that  they  would  admit  of 
no  further  time  being  spent  in  correspondence ;  that 
he  refrained  from  making  application  to  the  Respon- 
dent from  delicacy  to  the  Maunsells ;  and  then  asks, 
**  What  can  your  brother  George  MaunseU  be  doing 
with  the  rents  of  the  estate  ? "  {G.  MaunseU  was  the 
receiver.)  "  I  wish  you  would  let  me  know  whether 
there  is  a  desire  to  pay  off  the  last  1,000/.,  &c.  If  the 
funds  get  up  a  little,  I  have  promised  Mr.  Coneys  to 
do  my  best  with  some  of  the  insurance  offices,  to  get 
them  to  advance  a  sum  to  discharge  all  incumbrances, 
and  take  the  estate  and  receivership  into  their  own 
hands." 

The  obvious  and  natural  inference  from  the  fJswjts 
that  are  admitted  or  proved,  is,  that  it  was  assumed 
during  the  negotiation  for  the  advance  that  the  Re- 
spondent  would  join  in  the  securities,  and,  after  the 
terms  were  adjusted,  he  was  then  prevailed  upon  by 
his  nephews  to  become  a  surety,  with  a  view  to  save 
the  estate  from  being  sold. 

With  respect  to  the  form  of  the  instruments,  on 
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which  it  18  contended  on  behalf  of  the  Appellant  i84o. 
that  all  the  parties  were  principals,  it  is  only  neces-  hollibr 
sary  to  observe  that  the  deed  is  in  the  common  form  *'• 
adopted  by  conveyancers,  making  all  appear  as  prin- 
cipals. But  still  it  is  submitted  that  this  deed  bears 
on  the  &ce  of  it  that  Lynch  alone  was  the  grantor  of 
the  annuity  ;  he  alone  charges  the  estate  with  it,  and 
grants  a  trust  term  therein  to  secure  it,  and  then  all 
four  covenant  for  the  payment  '^  of  the  said  annuity, 
yearly  rent,  or  sum,"  meaning  payment  out  of  LyncK% 
estate,  in  which  the  Respondent  was  interested  to  the 
extent  of  his  mortgage :  And  Lynch  further  covenants 
"  that  he  hath  full  power,  &c.  to  grant  and  confirm 
the  said  annuity,  yearly  rent,  or  sum  of  1,800/.,  &c.  : 
And  that  the  said  hereditaments  shall  continue  to  be 
charged  with  and  subject  to  the  said  annuity,  yearly 
rent,  or  sum,  &c.,  and  all  costs,  charges,  and  expenses 
to  be  occasioned  by  the  nonpayment  thereof."  The 
agreement,  of  the  same  date  with  the  deed,  is  a  very 
important  instrument  to  show  that  the  Respondent  was 
only  a  surety.  It  recites  that  Lynch  ^'  hath  granted  '' 
to  Dawson  and  Hollier  an  annuity  of  1,800/.  "secured 
upon  certain  estates  of  the  said  M.  B.  Lynch^  and 
by  the  covenant  of  Lynch  and  the  other  three,  and  by 
their  joint  and  several  bond :  And  the  agreement 
towards  the  conclusion  is  to  the  effect  that  if  the  Re- 
spondent should  within  12  months  become  the  pur- 
chaser of  Lynches  estate,  then  that  he  should  at  his 
own  expense  charge  the  estate  with  the  annuity.  By 
that  instrument  prepared  in  London^  Mr.  Rowley  at^ 
tempted  to  make  the  Respondent  in  the  event  men- 
tioned a  principal,  but  the  Maunsells  and  the  Respon- 
dent himself  insisted  upon  an  alteration  of  the  agree- 
ment to  tlie  effect  of  putting  the  expenses  on  Mr, 
Lynch ;  and  in  that  alteration  Mr.  Dawson  as  well 
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840.  as  Lynch  concurred,  as  appears  by  their  respective 
undertakings  at  the  foot  of  the  agreement.  If  the 
Respondent  was  only  a  surety,  as  the  decree  declares, 
there  can  be  no  doubt  that  the  decree  is  perfectly 
right  in  holding  him  to  be  discharged  from  all  lia- 
bility under  his  covenant  and  bond,  by  the  subse- 
quent alterations  of  the  original  agreement  without 
the  consent  of  the  Respondent.  He  was  not  informed 
that  the  whole  sum  of  9,000/.  was  not  paid,  whereas 
in  fact  only  a  sum  of  about  6,680  I.  was  paid.  The 
reason  assigned  for  not  making  that  change  in  the 
agreement  known  to  the  Respondent  when  he  exe- 
cuted the  different  instruments  was,  that  it  was  an 
afterthought  originating  with  the  Maunsells  saying 
the  whole  sum  was  not  wanted.  That  was  Mr.  Raw* 
ley's  account ;  but  the  account  given  by  R.  H.  Maun- 
sell  of  the  way  in  which  nearly  one-third  of  the  whole 
sum  was  retained  for  costs  and  payment  of  the  an- 
nuity in  advance,  is  far  more  natural;  and  without  dis- 
paraging Mr.  Rowley  further  than  by  saying  that  his 
recollection  of  a  transaction  which  happened  in  1821 
failed  him  in  1835,  his  account  is  absolutely  incredible. 
The  truth  is  that  there  was  a  studied  and  designed 
concealment  from  the  Respondent  of  that  change  in 
the  original  agreement,  and  the  four  receipts  for  the 
quarterly  payments  of  the  annuity  were  framed  to 
perpetuate  that  concealment.  He  became  surety  in 
respect  of  an  advance  of  9,000  /.,  a  large  part  of  which 
was  not  advanced  at  all,  or  if  advanced,  was  applied  to 
purposes  injurious  to  the  surety.  He  had  a  right  to 
say,  non  in  JuBcfosdera  veni. 

The  retention,  without  notice  to  the  Respondent,  of 
so  much  of  the  money  agreed  to  be  advanced,  would 
alone  discharge  him  from  his  liability  as  surety ;  at 
all  events  the  subsequent  alterations  of  the  agreement 
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making  in  fact  a  new  agreement  without  the  concur-  1840. 
rence  of  the  Respondent,  had  that  effect.  The  cor-  hollier 
respondence  between  the  Maunsells  and  Rowley  show 
the  terms  of  that  agreement,  which  is  confirmed  by 
the  acts  of  the  grantees  accepting  for  several  years 
the  reduced  annuity  of  810/. ;  and,  after  that  fell  in 
arrear,  by  the  suggestions  of  breaches  on  foot  of  the 
judgment  on  the  bond  for  900/.  interest.  They  knew 
well  that  the  terms  of  the  first  agreement  were  op- 
pressive, and  they  were  anxious  to  avoid  it  by  a  modi- 
fied agreement.  Courts  of  Equity  never  refuse  to 
dischai^e  a  surety  from  liability  under  such  oppressive 
bargains,  where  there  is  fraud  or  concealment.  Lord 
Hardwickej  in  the  case  of  Lawley  v.  Hooper  (i),  says, 
**  There  has  been  a  struggle  between  the  Equity 
Courts  and  persons  who  have  made  it  their  endeavour 
to  find  out  schemes  to  get  exorbitant  interest  and  to 
evade  the  statutes  of  usury,  &c. ;  and  wherever  they 
have  found  the  least  tincture  of  fraud  in  any  of  these 
oppressive  bargains,  relief  hath  always  been  granted." 
In  Pidcock  V.  Bishop  (A),  it  was  held  that  a  secret 
agreement  between  the  creditor  and  principal  debtor 
was  a  fraud  on  his  surety,  and  he  was  accordingly 
discharged  from  his  liability.  In  Stone  v.  Compton  (/), 
Chief  Justice  Tindaly  giving  the  judgment  of  the 
Court  of  Common  Pleas,  says,  "  The  principle  to  be 
drawn  from  the  cases  to  which  reference  has  been 
made  in  the  argument,  we  take  to  be  this  :  That  if 
with  the  knowledge  or  assent  of  the  creditor,  any 
material  part  of  the  transaction  between  the  creditor 
and  his  debtor  is  misrepresented  to  the  surety,  the 
misrepresentation  being  such  that,  but  for  the  same 
having  taken  place,  either  the  suretyship  would  not 

(0  3  Atk.  278.  (I)  6  Scott,  846  j  5  Bing.  N.  C. 

(Jc)  6  Dowl.  &  R  505.  142. 
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1840.  have  been  entered  into  at  all,  or  being  entered  into, 
HoLLiER  ^^^  extent  of  the  surety's  liability  might  be  thereby 
»•  increased,  the  security  so  given  is  void  at  law  on  the 
ground  of  fraud/'  Any  concealment  from  the  surety 
even  without  fraud,  or  any  alteration  of  the  agree- 
ment between  the  creditor  and  debtor,  or  indulgence 
given  to  the  debtor  without  the  concurrence  of  the 
surety,  discharges  him.  JVitcher  v.  Hall  (m).  Lard 
Harherton  v.  Bennett  (n),  Samuell  v.  Howarth  (o), 
Rees  V.  Berrington  (jl)^  Eyre  v.  Bartop  (y),  Burkes 
case,  cited  in  a  note  to  Ex  parte  Gifford  (r),  and  by 
Lord  Eldon  in  his  judgment  in  English  v.  Darley  («). 
It  has  been  contended  that  the  original  agreement  in 
this  case  being  under  seal,  could  not  be  altered  by  the 
parol  agreement  between  Rowley  and  the  Maunsells ; 
but  the  contrary  has  been  held  (t).  The  cases  referred 
to  for  the  Appellant  do  not  sustain  the  position  for 
which  he  contends,  and  they  are  clearly  distinguish- 
able from  the  circumstances  of  this  case. 

Mr.  Knight  Bruce,  in  reply : — The  Respondent  ap- 
pears to  be  a  principal  on  the  face  of  all  the  instru* 
ments ;  to  support  his  case,  therefore,  it  was  incum- 
bent on  him  to  prove  that  he  was  only  a  surety. 
Inferences  from  the  supposed  wealth  of  the  Respon- 
dent, or  from  the  correspondence  between  his  co- 
grantors  and  the  agent  of  the  grantees  of  the  annuity, 
are  not  to  prevail  against  these  solemn  instruments. 

Af .  B.  Lynch  would  be  the  best  witness  of  the  fact 
in  dispute  in  this  case;  Mr.  Meredith^  the  partner 
of  E.  E.  Maunsellj  would  be  a  good  witness ;  but  the 

(m)  5  Barn.  &  C.  269.  (q)  3  Madd.  221. 

(n)  Beatty,  386.  (r)  6  Ves.  809. 

(o)  3  Mcriv.  272.  (5)  2  Bos.  &  Pull.  62. 

(p)  2  Vos.  jun.  540.  {i)  1  Y.  &  J.  434. 
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Respondent  did  not  file  his  bill  until  after  the  death        i840. 
of  both,      Mr.  E.  JS.  Maunsell  (now  a  clergyman)     h^^jr 
might  have  been  eicamined,  but  was  not.     If  Mr.         «• 
Rawletf%  account  of  the  transactions  is  not  satisfac- 
tory, further  inquiry  will  become  necessary.    The 
Respondent  had  a  large  interest  in  ZyncA's  estate  at 
the  time  of  the  transaction,  and  intended  to  become 
the  purchaser  of  the  whole,  having  the  ultimate  view 
of  increasing  his  political  influence  in  GcUway. 


The  Respondent  died  soon  after  the  hearing ;  the  in  reviving 
Appellant  revived  the  suit  in  Chancery  in  Irelandy  ^i^^^^' 
against  his  executors  (the  Hon.  IV.  H.  White  Hedges,  came  abated 
and  the  Rev.  R.  Davis);  and  in  March  1842,  pre-  hearing, it ig 
sented  a  petition  to  the  House  to  revive  the  appeal,  SJ^^^^  lodee 
and  for  leave  to  lodge  a  supplemental  case.    The  Ap-  a  suppiemen- 
peal  Committee,  to  whom  that  petition  was  referred, 
directed  the  appeal  to  be  revived,  but  was  of  opinion 
that,  as  the  cause  had  been  fully  heard,  it  was  not 
necessary  to  deliver  a  supplemental  case  under  the 
standing  order.  No.  199  (Vol.  VI.  ante,  p.  979.) 


talcase. 


Lord  Cottenham: — The  facts  of  this  case  are  left       If^^k 

by  the  evidence  in   great  obscurity,   which,  as  it        

appears  to  me,  occasions  the  only  difficulty.  Three  ^^^«°^^^^' 
questions  were  very  properly  made  by  Lord  Plunkefs 
judgment :  first,  is  the  plaintiff  (the  Respondent)  to 
be  considered  as  a  principal  grantor  of  the  annuity, 
or  only  as  a  surety  for  Lynch  ?  Secondly,  what  was 
the  effect  of  the  transaction,  at  or  about  the  time  the 
deeds  were  executed,  as  to  releasing  the  surety? 
Thirdly,  what  was  the  effect,  for  that  purpose,  of  what 
took  place  in  the  month  of  June  or  July  following  ? 

As  to  the  first  question,  I  think  it  quite  clear  that 
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^842.  the  plaintiff,  as  between  himself  and  the  grantees  of 
the  annuity,  was  a  principal  and  not  a  surety.  The 
deed  recites  a  joint  contract  by  Lynch  and  the  plain- 
tiff,  and  the  two  others,  for  payment  of  the  annuity, 
which  was  to  be  secured  by  their  joint  and  several 
Cottenham.  bond,  and  a  judgment  against  all  of  them  ;  and  by 
the  covenant  relating  to  the  plaintiff's  mortgage,  and 
by  a  covenant  by  Harman^  of  which  the  plaintiff  was 
to  procure  a  renewal  after  the  first  year.  It  further 
recites  that  the  expenses  were  to  be  paid  by  the  four, 
and  that  the  consideration  money,  9,000  /.,  had  been 
paid  to  the  four.  It  seems  to  have  been  supposed 
that  all  this  was  to  have  been  superseded  by  the  fact 
that  Lynch  alone  granted  what  is  described  as  one 
annuity  or  rentcharge  of  1,800  /•,  charged  and  charge- 
able upon  and  issuing  out  of  the  estate  of  BamUy  with 
a  power  of  entry  and  distress,  and  the  grant  of  a  term 
to  secure  the  payment;  but  this  grant  does  not  appear 
to  me  to  justify  any  such  infei'ence.  Lynch  alone 
had  the  estate  by  which  the  annuity  was  to  be  secured ; 
the  plaintiff  had  a  mortgage  upon  it ;  and  both  ac- 
cordingly make  their  respective  interest  in  the  pro- 
perty subject  to  securing  the  annuity,  by  the  agree- 
ment of  the  same  date  as  the  deed.  The  plaintiff 
agreed  to  make  his  mortgage  subject  to  securing  the 
annuity ;  and  in  the  event  of  his  becoming  the  pur- 
chaser of  the  estate,  to  charge  the  annuity  on  the 
estate,  as  a  primary  charge.  It  was  observed  that 
this  agreement  recited  that  Lynch  had  granted  the 
annuity,  but  in  fact  it  only  professes  to  recite  the 
purport  of  the  annuity  deed,  and  that  Lynch  had 
thereby  granted  the  annuity  charged  upon  the  estate, 
and  it  also  recites  the  covenant  and  bond  of  the  four, 
and  the  warrant  of  attorney  by  them.  This  is  per- 
fectly consistent  with  all  being  principals  in  granting 
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the  annuity,  each  charging  his  particular  interest  in        1842. 
the  estate,  with  the  payment  of  it,  and  accordingly     hollier 
the  covenant  and  bond  are  joint  and  several,  and  the  ^' 

right  of  redeeming  the  annuity  after  the  expiration        

of  12  months  is  reserved  to  them,  or  any  or  either  of  ^^^f^^' 
them.  The  question  whether  the  plaintiff  as  between  CoUenJtam. 
himself  and  the  grantees  was  a  principal  in  the  grant 
of  the  annuity,  or  only  a  surety  for  the  payment  of  it 
by  another,  must  be  ascertained  by  the  terms  of  the 
instruments  themselves:  no  extraneous  evidence  is 
admissible  for  that  purpose  ;  and  upon  that  question 
I  think  there  is  no  room  for  doubt;  the  plaintiff 
granted,  and  by  the  contract,  as  evidenced  by  those 
instruments,  undertook  as  a  principal  grantor  for  the 
due  payment  of  the  annuity ;  as  between  himself  and 
the  grantees,  he  must  be  considered  as  a  principal. 

But  although  all  the  grantors  were  principals  as 
between  them  and  the  grantees,  yet  as  between  them- 
selves some  of  them  might  be  sureties  for  others ;  and 
if  it  was  established  that  such  was  the  case  as  between 
the  plaintiff  and  Lynch^  and  that  the  grantees  knew 
that  such  was  the  case,  jthey  might  by  their  dealing 
with  Lynch  have  raised  an  equity  in  favour  of  the 
plaintiff,  entitling  him  to  the  protection  of  a  Court  of 
Equity  against  the  legal  consequences  of  the  instru- 
ments he  joined  in  executing.  This  distinction  is 
perfectly  well  settled,  and  is  the  ground  of  many  of 
the  decisions.  If  it  was  necessary  for  the  purpose 
of  deciding  this  case,  to  come  to  a  decision  as  to 
whether  the  relation  of  principal  and  surety  existed 
between  the  plaintiff  and  Lynch^  I  should  feel  great  * 

difficulty  (from  the  state  in  which  that  question  is 
left  upon  the  facts  as  they  appear)  in  concurring  in 
the  opinion  of  the  noble  and  learned  Judge  below 
upon  that  point.     The  plaintiff  being  upon  the  face 
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of  the  instrument  a  principal,  together  with  Lynch, 
the  proof  that  as  between  themselves  he  was  a  surety 
only,  would  be  upon  him. 

Before  adverting  to  the  contradictory  evidence  of 
the  witnesses,  or  the  inference  to  be  drawn  from  the 
language  of  the  correspondence,  it  will  be  well  to 
ascertain  how  the  case  stands  upon  that  part  of  the 
evidence  as  to  which  there  can  be  no  doubt.  At  the 
time  of  executing  the  deed  securing  the  annuity. 
Lynch  was  owner  of  the  estate  called  Barna^  but 
subject  to  a  mortgage  vested  in  the  plaintiff,  and  to 
other  charges.  Lynch  was  in  prison  for  debt,  and 
the  estate  had,  under  a  decree  of  the  Court  of  Ex- 
chequer, been  put  up  for  sale.  Edward  Maunsell 
and  his  brother  were  nephews  of  the  plaintiff,  who 
was  a  proprietor  of  lands  near  the  town  of  Galway, 
and  Edward  Maunsell  was  an  attorney,  and  as  such 
had  acted  for  the  plaintiff.  By  an  order  of  the  Court 
of  Exchequer,  of  the  11th  of  December  1820,  Edward 
Maunsell  had  been  declared  the  purchaser  of  the 
estate  under  the  decree  of  foreclosure,  at  28,500/.,  of 
which  he  had  undertaken  to  lodge  forthwith  one- 
fourth,  but  which  he  had  not  done ;  whereupon  an 
order  of  the  19th  of  December  1820  was  made,  setting 
aside  a  former  order  for  a  new  sale  upon  his  opening 
the  bidding,  and  under  which  he  had  been  declared 
the  purchaser.  It  is  evident,  however,  that  the  parties 
did  not  consider  this  last  order  as  excluding  Edward 
Maunsell  from  becoming  the  purchaser,  for  on  the 
13th  o{  February  1821  he  obtained  an  order  setting 
aside  the  order  of  the  19  th  of  December^  upon  his  de- 
positing 7,125/.,  in  which  case  a  new  sale  was  to 
take  place.  This  sum  he  deposited  on  'the  14th  of 
February y  and  was  ultimately  declared  the  purchaser 
a(  31,250  /.    It  is  certain  that  these  biddings  were  not 


CASES  IN  THE  HOUSE  OF  LORDS.  47 

on  his  own  behalf,  and  that  he  never  contemplated        i842. 
himself  becoming  the  purchaser.      The  money  raised     holubb 
by  the  grant  of  the  annuity  was  to  enable  him  to  make  ^• 

this  deposit ;  and  the  question  is,  for  whom  were  these        

biddings  made,  and  who  was  to  be  the  purchaser,  the  ^^^^^^' 
plaintiff  or  Mr.  Lynch  ?  For  beyond  all  doubt,  as  the  Cottenham. 
intended  purchaser  was  the  person  for  whose  benefit 
the  money  was  raised  and  the  annuity  granted,  if  as 
between  the  grantors  the  relative  situation  of  principal 
and  surety  existed  at  all,  such  party  would  be  con- 
sidered as  the  principal.  The  other  instruments  of 
the  2dth  of  January  1S21  do  not  appear  to  me  to 
throw  any  light  upon  this  question,  but  the  agree- 
ment of  that  date  is,  I  think,  decisive  of  it. 

At  the  date  of  that  agreement,  Edward  Maunsell 
had  been  declared  the  purchaser,  and,  though  his  title 
as  such  had  been  suspended  by  the  order  of  the  19  th 
of  December  J  the  exertions  to  complete  the  sale  of  the 
annuity  were  to  supply  the  means  of  restoring  him 
to  that  position.  When,  therefore,  that  agreement 
speaks  of  the  plaintiff,  or  any  person  in  trust  for  him, 
as  becoming  purchaser  of  the  estate,  and  in  that 
event  contracts  to  charge  the  annuity  upon  it,  it 
must  allude  to  the  purchase  intended  to  be  completed 
in  the  person  of  Edward  Maunsell.  There  are,  in- 
deed, evident  symptoms  of  the  Maunsells^  nephews  of 
this  childless  uncle,  taking  upon  themselves  to  act  in 
what  they  thought  affected  the  property  and  interest 
of  the  family,  as  if  they  were  owners  of  the  property 
rather  than  as  agents  for  the  owner;  and  that  the 
uncle  was  slow  and  reluctant  to  follow  the  course 
they  were  forwarding,  but  that  he  at  last  put  himself 
under  thdir'^direction,  and  took  upon  himself  the  re- 
sponsibility of  what  they  had  arranged,  is  proved  by 
this  agreement  of  the  25th  January  1821.     There 
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are  indeed  letters  from  him  printed  and  apparently 
proved,  which  would  establish  this  beyond  all  doubt ; 
but  as  I  do  not  find  them  referred  to  in  the  decree,  I 
exclude  them  from  my  consideration.  There  are, 
however,  several  letters  from  Mr.  Robert  and  Mr. 
Edward  Maunsellj — which  were  received  and  read  in 
evidence,  as  appears  from  the  decree,  and  as  to  the 
admissibility  of  which  no  objection  has  been  raised 
before  this  House, — which  prove,  though  not  in  terms 
so  distinct,  that  the  plaintiff  was  from  the  beginning 
intended  to  be  the  purchaser.  In  a  letter  of  the  6th 
of  May,  1821,  Mr.  Robert  Maunsell  says,  "If  he 
(Mr.  Hedges  the  plaintiff)  withdraws,  there  must  be  an 
end  of  our  further  interference  ;'*  and  again,  "  could 
I  assure  Mr.  Hedges  that  the  rate  of  the  annuity 
would  not  exceed  7i,  I  think  it  might  induce  him 
to  come  forward  once  more.'*  In  another  letter  of 
the  31st  A/ay  1821,  to  Mr.  Rowley ^  Robert  Maunsell 
says,  "We  have  re-opened  the  sale  on  condition 
of  bidding  1,000  /.  over  Mr.  Dowell,  the  present 
bidder  at  30,200  /."  "I  had  made  up  my  mind  that 
we  should  not  interfere  again  with  Barna,  but  several 
circumstances  have  induced  me  to  change  my  deter- 
mination ; — the  principal  one,  my  reliance  upon  you 
for  the  means  to  complete  our  purchase."  "  I  should 
think  we  should  require  about  16  or  16,000/.  to 
complete  the  purchase:  for  which,  the  moment  we 
are  the  confirmed  purchasers,  an  annuity  shall  be 
granted  to  the  lenders  on  the  estate  itself  as  a  prior 
charge,  and  the  present  annuity  paid  off  with  the 
money  to  be  raised  in  the  second  instance."  In  a 
letter  of  the  21st  June  1821,  Mr.  Edward  Maun- 
sell says,  "  Mr.  H.  Eyre  will  be  in  Dud/m  early  next 
week ;  and  should  we  be  declared  purchasers,  we  un- 
dertake immediately  to  conclude  the  loan  you  propose 
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at  9  per  cent,  for  16,000/.,  to  which  Mr.  Eyre  will 
be  a  party  in  like  manner  as  in  the  former  loan ;  and 
the  1,500  /.  now  to  be  advanced  to  enable  us  to  make 
tJie  deposit,  is  to  form  part  of  the  16,000  /.  (m)." 

There  are  several  other  letters  of  the  same  purport, 
some  indeed  indicating  an  unwillingness  on  the  part 
of  the  plaintiff  to  have  anything  to  do  with  the 
estate,  and  a  reluctance  on  the  part  of  his  nephews  to 
apply  to  him  concerning  it;  and  these  have  been 
relied  upon  as  proving  that  the  plaintiff  was  only  a 
surety ;  but  they  all  treat  him  as  the  intended  pur- 
chaser, none  suggesting  that  Mr.  Lynch  should  buy 
the  estate ;  and  yet  Mr.  Robert  Maunsell  (we  have  no 
account  of  the  transaction  from  Mr.  Edward  Maun^ 
seU)  is  produced  as  a  witness  by  the  plaintiff  to  state 
*^  that  Edward  Maunsell  acted  in  the  sale  of  the  lands 
in  trust  for  Lynch^  having  been  at  such  period  nego- 
tiating the  loan  of  the  money  for  the  said  purpose 
through  his  friend  and  agent  in  London^  the  late  T. 
Coneys^  esq. ;"  and  that  **  Edward  Maunsell  did  not 
bid  for  the  said  lands  for  his  own  use  and  benefit,  but 
he  acted  under  the  direction  and  forwarded  the  views 
of  the  said  M.  B.  Lynch  in  relation  thereto."  Mr. 
Rowley  however,  who  negotiated  in  London  on  behalf 
of  the  lenders  of  the  money  with  Mr.  Coneys^  says 
that  the  lenders  of  the  money  would  on  no  account 
have  consented  to  advance  the  money,  "  had  not  the 
plaintiff  been  represented  by  Mr.  Coneys  as  the  prin- 
cipal and  important  party  in  the  transaction  (or)." 

It  is  to  be  regretted  that  Mr.  Robert  Maunsell  was 
not  examined  as  to  the  agreement  of  the  25th  of  Ja^ 
nuary  1821,  to  which  he  was  a  party,  as  well  as  the 
plaintiff,  and  to  his  own  letters  of  the  5th  and  31st  of 

(«)  See  the  letters,  supra,  p.  22  to  p.  27. 

(x)  See  the  evidence  of  R,  Maunsell  and  Rowley,  ante,  p.  15 
to  p.  20. 
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May  1821,  and  asked  to  reconcile  his  depositions  with 
the  contents  of  those  documents.  Fortunately,  how- 
ever, the  documents  are  themselves  in  evidence;  and 
relying  upon  them  in  preference  to  what  that  gentle- 
man has  sworn  in  favour  of  his  uncle,  the  plaintiflF  in 
a  suit  the  object  of  which  was  to  relieve  him  from 
the  contract  he  had  entered  into,  I  have  come  to  the 
conclusion, — with  no  other  doubt  than  what  necessa- 
rily arises  from  the  Lord  Chancellor  of  Ireland  having 
been  of  a  contrary  opinion, — that  the  plaintiff  was  a 
principal  as  between  himself  and  the  grantees  of  the 
annuity ;  that  he  was  intended  to  be  the  purchaser, 
and  that  the  money  was  raised  for  the  purpose  of 
making  the  deposit  upon  a  purchase  made  for  him, 
and  under  which,  if  completed,  he  would  have  been 
the  owner  of  the  estate ;  and  that  consequently,  as 
between  himself  and  the  grantees,  he  was  not  only 
not  a  surety,  but  the  principal. 

How  far  the  relative  situation  of  the  parties  was 
varied  by  subsequent  transactions  is  immaterial ;  the 
question  depending  upon  what  was  their  relative  situ- 
ation in  January  and  June  1821.  The  application 
therefore  of  that  part  of  the  consideration  money  for 
the  annuity,  which  was  deposited  on  account  of  the 
purchase,  after  the  plan  of  purchasing  the  estate  was 
abandoned,  upon  a  report  of  no  good  title,  in  February 
1822,  can  have  no  bearing  upon  this  question,  except 
80  far  as  it  may  aid  inferences  arising  from  the  earlier 
transactions.  It  was  of  course  returned  to  Edward 
Maunsellf  in  whose  name  it  had  been  deposited. 
Robert  Maunsellj  in  answer  to  the  1 2th  interrogatory, 
says  that  it  was  applied  in  payment  of  principal  and 
interest  due  to  creditors  of  Mr.  LyncJu  If  those  cre- 
ditors were  prior  incumbrancers  upon  the  estate,  of 
which  the  plaintiff  was  a  mortgagee,  as  Mr.  Rowley 
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says  was  the  case,  it  would  not  have  been  an  useless 
application  of  the  plaintiflTs  money.  The  Maunselh 
having  failed  in  placing  the  plaintiff  in  the  situation 
of  a  purchaser  and  owner  of  the  estate,  may  have 
thought  that  the  next  best  thing  would  be  to  extend  his 
charge  upon  it.  Lord  Plunket  is  represented  as  say- 
ing that  it  had  been  admitted  on  the  part  of  the  defen- 
dant, that  if  the  plaintiff  had  paid  off  the  9,000  /.  and 
the  arrears  of  the  annuity,  and  redeemed  and  taken 
an  assignment,  he  would  have  been  entitled  to  levy 
the  annuity  from  Lynch^  and  that  Lynch  would  not 
have  been  so  entitled  as  against  him  {y).  This  would 
have  been  no  test  by  which  to  try  the  question  in  dis- 
pute, but  is  the  same  question  in  another  form.  If 
the  9,000 /•  had  been  applied  for  the  benefit  oi  Lynch^ 
the  consequence  would  have  been  as  stated,  but  not 
if  the  9,000/.  had  been  applied  for  the  benefit  of  the 
plaintiff;  and  the  proposition  might  have  been  there- 
fore true  at  one  time  and  not  at  another.  If  the  money 
had  been  originally  applied  for  the  benefit  of  the  plain- 
tiff, in  making  the  deposit  for  his  purchase,  but  after- 
wards, upon  the  purchase  being  abandoned,  applied 
for  the  benefit  of  Lynch^  by  paying  debts  not  charged 
upon  the  estate,  the  supposed  right  of  the  plaintiff 
would  arise  only  upon  this  latter  application  of  the 
money. 

The  judgment  of  the  Court  below  proceeded  entirely 
upon  the  ground  that  the  plaintiff  was  througliout  the 
whole  transaction  a  surety  only.  If,  therefore,  the 
ground  fails,  the  decree  cannot  be  supported  :  I  am, 
however,  anxious  to  explain  my  view  of  the  state  of 
the  law  upon  the  subject ;  assuming  that  the  plaintiff 
was  only  a  surety  from  the  beginning,  that  is,  as  be- 
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1842.  tween  himself  and  the  co-grantors  of  the  annuity  ;  for 
HoLLiER  ^  between  him  and  the  grantees,  I  think  it  quite  clear 
that  he  was  a  principal  grantor.  To  affect  the  gran- 
tees in  that  case  with  any  equities  arising  from  the 
plaintiff  being  only  a  surety,  they  must  have  had  no- 
tice of  it  at  the  date  of  the  transaction.  If  the  instru- 
ments gave  them  no  such  notice,  I  do  not  find  any 
evidence  bringing  home  to  them  knowledge  of  the 
fact.  Mr,  Rowley  states  that  the  plaintiff  was  repre- 
sented as  the  principal  and  important  party;  and  Mr. 
Hobert  Maunsell  does  not  state  that  any  explanation 
was  made  to  Mr.  Rowley^  informing  him  that  the 
plaintiff  was  only  a  surety.  If,  therefore,  when  Mr. 
Rowley,  acting  for  the  grantees  of  the  annuity  in  Ja- 
nuary  1821,  entered  into  the  arrangement  in  question 
with  Edward  and  Robert  Maunsell,  who  represented 
all  the  grantors,  supposing  that  the  plaintiff  was,  as 
the  instruments  represented  him  to  be,  a  principal  in 
the  transaction,  the  grantees  cannot  be  affected  by  any 
circumstances  not  communicated,  which  might  give 
to  the  plaintiff,  as  between  himself  and  any  of  the 
co-grantors,  the  character  of  a  surety ;  and  the  same 
observation  applies  to  the  arrangement  oi  June  1821. 
Let  it,  however,  be  supposed  that  the  plaintiff  was 
only  a  surety,  and  that  the  grantees,  or  their  agent, 
knew  it,  the  surety  cannot  be  discharged  by  any  ar- 
rangement with  the  principal,  of  which  he  is  informed 
and  approves,  or  which  he  permitted  the  opposite 
party  to  conclude  upon  the  supposition  that  the  surety 
approved.  The  bill  alleges  that  the  original  arrange* 
ment  was  for  an  annuity  of  1,800/.,  for  a  considera- 
tion of  9,000/.  This  the  plaintiff's  witness,  J?o6cr< 
Maunsell,  proves  to  be  false ;  for  he  states  that  the 
original  arrangement  was  for  an  annuity  of  1,600/., 
for  a  consideration  of  8,000/.;  and  that  1,000/.  was 
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added  to  the  purchase  money,  and  200  /.  to  the  an- 
nuity, because  Mr.  Rowley  insisted  upon  retaining 
the  first  year's  annuity ;  the  grantors  having  failed  to 
procure  the  guarantie  of  Messrs.  Harman^  as  had  been 
proposed.  This  alteration,  he  says,  took  place  before 
the  execution  of  the  deed  or  payment  of  the  8,000  /., 
and  that  the  deed  and  other  instruments  were  altered 
accordingly.  The  deed  and  instruments  so  altered, 
were  executed  by  the  plaintiff,  which  brings  home  to 
him  the  knowledge  of  the  fact  that  the  purchase 
money  had  been  increased  from  8,000/.  to  9,000/., 
and  the  annuity  from  1,600/.  to  1,800/.  Is  it  a  rea- 
sonable supposition  that  he  executed  these  instru- 
ments for  effecting  this  altered  arrangement,  without 
inquiring  the  reason  of  the  alteration  ?  Or  that  his 
nephew  and  solicitor  misrepresented  it  to  him  ?  Or 
that  Mr.  Rowley ,  who  procured  the  execution  of  these 
instruments  by  him  (and  who,  acting  for  the  grantees, 
was  interested  in  making  the  plaintiff  acquainted*with 
the  true  history  of  the  transaction),  joined  the  nephew 
and  solicitor  of  the  plaintiff  in  misstating  it  to  him  ? 
This  is  not  a  case  in  which  any  such  speculations  can 
be  admitted.  If  there  was  any  ground  for  them,  the 
plaintiff,  seeking  to  be  relieved  from  his  engagements, 
must  prove  the  fact  upon  which  he  seeks  such  relief. 
His  witness  has,  in  my  opinion,  negatived  the  case 
attempted  to  be  made  for  him. 

Mr.  Rowley  gives  a  different  account  of  this  part 
of  the  transaction,  and  says  that  the  suggestion  as  to 
retaining  the  first  year's  annuity  out  of  the  purchase 
money  was  not  made  until  some  time  after  the  execu- 
tion of  the  deeds.  There  must,  I  think,  be  some 
inaccuracy  in  this  statement.  Why  was  the  sum  to 
be  paid  raised  from  8,000/.  to  9,000/.,  if  it  was  not 
to  meet  the  deductiou  of  the  first  year's  annuity? 
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1842.        The  plaintiff,  however,  did  not  read  Mr.  Rowley's 

HoLLiBR    evidence,  but  relied  upon  that  of  Robert  MaunselL 

*•         Had  he  made  Mr.  Rowley's  depositions  part  of  his 

'      case,  he  could  not  have  discredited  that  part  of  his 

"^"^fwwT*'  evidence  which  states  that  the  proposition  was  made 
Cottenham.  by  Robert  and  Edward  MaunselU  on  behalf  of  the 
plaintiff,  whose  sanction  and  approbation  they  stated 
they  had  obtained.  But  independently  of  this  proof 
of  the  personal  knowledge  of  the  plaintiff,  it  is  proved 
that  the  alteration  in  the  arrangement  relied  upon  as 
a  ground  of  discharging  him  from  his  contract,  was 
arranged  and  agreed  upon  by  his  two  nephews,  both 
of  whom  acted  for  him,  and  one  of  whom  was  his 
attorney ;  and  of  the  arrangement  so  made,  the  plain- 
tiff did  not  complain  for  more  than  ten  years.  The 
alteration  in  the  arrangement  as  to  the  annuity,  which 
took  place  in  Jwie  or  July  1821,  was  in  like  manner 
effected  by  the  nephews,  agent  and  attorney  of  the 
plaintiff.  That  they  also  acted  for  others,  cannot 
invalidate  the  effect  of  their  dealing  upon  the  interests 
of  the  plaintiff;  for  that  one  was  the  authorised  agent 
of  the  plaintiff,  and  the  other  his  attorney  in  the 
whole  of  this  transaction,  is  beyond  a  doubt;  and 
accordingly,  after  this  arrangement  was  made,  and, 
by  virtue  of  it,  the  annuity  reduced  from  1,800  Z.  to 
900/.,  that  is  to  say,  810/.  reduced  annuity,  and  9  per 
cent,  upon  the  additional  1,000/. ;  and  which  reduced 
annuity  continued  to  be  paid  for  several  years,  partly, 
as  Rowley  states,  out  of  money  belonging  to  the  plain* 
tiff,  in  which  he  is  strongly  confirmed  by  Robert 
MaunselVs  letter  of  the  11th  November  1823;  or,  as 
the  plaintiff  alleges,  but  does  not  prove,  out  of  the 
proceeds  of  the  estate  of  an  insolvent  mortgagor, 
Lynchy  of  which  he,  the  plaintiff,  was  mortgagee ;  all 
which  the  plaintiff  pretends  was  without  his  know- 
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ledge,  although,  in  1827,  proceedings  at  law  were 
taken  against  him  for  the  reduced  annuity,  which 
were  renewed  in  1831 ;  but  he  never  applied  to  any 
Court  of  Equity  for  relief,  until  after  the  latter  pro- 
ceedings had  been  commenced;  that  is  to  say,  in 
November  1831.     The  plaintiff,  indeed,  does  not,  by 
his  bill,  state  when  he  became  acquainted  with  this 
new  arrangement,  but  says  merely  that  he  was  in  no 
manner  privy  to  or  concerned  in  it ;  and  his  witness, 
Robert  Maunsellj  only  says  that  the  plaintiff,  as  he 
believes,  was  not  acquainted  with  the  circumstances 
for  several  years  afterwards ;  but  he  also  says  that  he 
made  the  application  to  Mr.  Rowley y  on  behalf  of  Mr. 
Lynch  by  name;  a  statement  disproved  by  Mr.  Row- 
leyy  and  by  his  own  letters,  in  evidence,  of  the  5th 
and  31st  of  Mayj  and  the  2d  of  July  1821,  and  Mr. 
JEdward  Maunseirs  letters  of  the  21st  and  25th  June 
1821.     Mr.  Rowley  deposes  distinctly  that  the  appli- 
cation which  led  to  the  arrangement  in  June  or  July 
1821,  was  made  by  Edward  and  Robert  Maunsell  on 
behalf  of  the  plaintiff  and  the  other  grantors,  and 
that  Edward  Maunsell  stated  that  the  plaintiff  con- 
curred in  it ;  and,  indeed,  it  could  not  be  otherwise, 
for  it  was  part  of  the  arrangement  that  the  annuity 
should  be  the  first  charge  upon  the  estate,  to  which 
the  plaintiff  alone,  as  mortgagee,  could  give  effect. 
If,  therefore,  Robert  MaunseWs  deposition  be  true, 
that  this  agreement  was  made  without  the  knowledge 
of  the  plaintiff,  he  must  have  been  guilty  of  a  gross 
fraud  upon  the  parties  with  whom  he  was  dealing. 
It  appears  to  me,  therefore,  that  there  is  no  reasonable 
ground  for  believing,  and  certainly  none  for  judicially 
assuming,  that  the  plaintiff  was,  in  the  language  of 
the  bill,  in  no  manner  privy  to  or  concerned  in  the 
alteration  of  the  agreement,  in  June  or  July  1821 ; 
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but,  on  the  contrary,  it  must,  I  think,  be  judicially 
assumed  that  it  was  concluded  on  his  behalf  by 
his  authorised  agents,  and  with  his  approbation  and 
concurrence;  and  that  he  is  therefore  bound  by  it, 
whether  he  were  principal  or  surety  in  the  original 
contract. 

It  is  also  to  be  observed  that  the  bill  does  not  state 
what  took  place  in  June  1821,  as  an  alteration  of  the 
terms  of  the  original  contract  with  the  principal,  by 
which  the  surety  was  in  equity  discharged  ;  but  as  a 
release  altogether  of  the  annuity,  and  the  substitution 
of  a  new  contract,  by  which  the  9,000/.  advanced  was 
to  be  considered  after  the  expiration  of  the  year  as  a 
loan  at  9  L  per  cent  interest ;  and  charges  that  it  was 
therefore  void  as  usurious.  For  this  there  is  not  the 
slightest  pretence.  The  plaintiff  gave  no  evidence  in 
support  of  this  statement,  except  the  letters  which 
disprove  it ;  but  Mr.  Rowley  and  the  correspondence 
prove  that  the  reducing  the  amount  of  the  annuity 
from  1,800  Z.  to  810/.  was  the  only  effect  of  the  ar- 
rangement so  far  as  it  related  to  the  annuit)^  for  which 
the  plaintiff  was  liable ;  so  far  as  it  related  to  the  ad- 
vance of  an  additional  sum  of  money,  it  has  no  refer- 
ence to  the  subject-matter  of  this  suit.  The  propo- 
sition, it  appears,  from  the  nephews  and  agents  of  the 
plaintiff,  was  for  the  purpose  of  preventing  the  re- 
demption of  the  annuity  on  the  expiration  of  the  first 
year.  If,  therefore,  the  plaintiff  had  been  only  a 
surety,  and  the  evidence  as  to  the  transaction  of  June 
or  July  1821  had  disclosed  a  case  for  his  discharge, 
the  question  would  have  arisen  whether  he  could 
have  any  relief  for  that  purpose  under  this  record. 
The  only  part  of  the  transaction  which  could  have 
been  relied  upon  as  affecting  the  situation  of  a  surety, 
is  the  stipulation  to  be  found  in  the  letters  of  the  30th 
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of  June  1821,  and  the  2d,  3d,  and  6th  of  Juli/  1821,       J|^ 
that  the  reduced  annuity  should   not  be  redeemed     Hollier 
until  after  the  expiration  of  the  second  year ;  but  this       etbb. 
forms  no  part  of  the  case  made  by  the  bill. 

Lord  li  Idon's  observations  in  JEx  parte  Gifford  (2?), 
and  in  Samuell  v.  Howarth  (a),  must  be  understood  (Tottenham. 
with  reference  to  the  cases  before  him  ;  they  aflford  no 
inference  that  that  very  learned  Judge  would  have 
lield  that  a  surety  was  discharged  because  the  principal 
had  agreed  with  his  creditor  that  only  half  the  debt 
should  be  claimed,  or  only  a  portion  of  the  annuity 
paid  for  the  future.  The  surety  will  be  left  to  judge 
for  himself  between  his  original  undertaking  and 
another  substituted  for  it;  but  that  is  not  the  case 
where  the  contract  remains  the  same,  though  part  of 
the  sulvject-matter  is  withdrawn  from  its  operation. 
In  Witcher  v.  Hall  (i),  Mr.  Justice  Littledale  puts  the 
case  of  a  surety  for  the  rent  of  a  tenant  who  was  to 
hold  100  acres,  but  by  a  subsequent  agreement  with 
his  landlord  held  only  50 ;  and  thinks  it  clear  that 
the  surety  would  be  liable.  Modern  cases,  such  as 
Hulvfie  v.  Coles  (c),  and  Price  v.  Edmunds  (rf),  have 
put  a  very  rational  limit  to  the  rule  that  giving 
time  to  the  principal  discharges  the  surety,  by  hold- 
ing that  for  that  purpose  such  giving  time  must  be 
under  circumstances  which  might  at  best  be  injurious 
to  the  surety.  The  latter  case  also  establishes  that  a 
conditional  agreement  for  time  does  not  discharge  the 
surety,  when  from  the  condition  not  being  performed 
the  agreement  does  not  become  binding ;  and  in  the 
present  case  it  was  a  condition  of  the  alteration  of  the 
arrangement  that  the  reduced  annuity  should  be  a 

(2)  6  Ves.  806.  (c)  2  Sim.  12. 

(a)  3  Meriv.  278.  (rf;  10  Barn.  &  C.  578. 

{jb)  5  Barn.  &C.  2bl. 
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primary  charge  upon  the  estate,  and  that  the  title- 
deeds  should  be  deposited ;  which  condition  was  never 
performed.  It  is  true  that  payment  of  the  annuity  at 
the  reduced  rate  was  nevertheless  accepted,  which  it 
has  been  said  was  a  waiver  of  the  condition ;  but  the 
contract  to  discharge  a  surety  must  be  positive  and 
distinct ;  and  if  the  acceptance  of  the  reduced  annuity 
by  the  grantees  was  a  waiver  of  the  condition,  the 
payment  of  it  was  conclusive  evidence  of  the  plaintiffs 
acquiescence  in  the  arrangement  under  which  the 
reduction  had  taken  place. 

Having  the  misfortune  to  differ  from  the  judgment 
pronounced  by  Lord  Plunket^  who  seems  to  have  be- 
stowed the  utmost  attention  upon  the  case,  I  have 
been  anxious  fully  to  explain  the  grounds  upon  which 
my  opinion  has  been  formed.  I  have  not  been  able 
to  satisfy  myself  that  the  plaintiff  has  established  any 
case  to  be  relieved  from  the  contract  which  he  entered 
into,  and  I  therefore  think  that  his  bill  ought  to  have 
been  dismissed  with  costs.  I  propose  to  your  Lord- 
ships, therefore,  to  reverse  the  decree  appealed  from  ; 
and  in  its  place  to  substitute  an  order  dismissing 
the  bill,  with  costs  of  the  suit  in  the  Court  below. 


(It  was  ordered  accordingly,  that  the  decree  com- 
plained of  be  reversed ;  and  that  the  plaintiffs  bill 
in  the  Court  below  be  dismissed,  with  costs  of  suit 
there.) 
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June  18« 


Decree  dismissing  a  bill  for  arrears  of  an  annuity,  on  the  ground      Annuity, 
of  presumed  satisfaction  and  lapse  of  time ;  varied  by  directing     Arrears  of. 
the  bill  to  be  retained  for  12  months,  the  plaintiff  to  be  at  liberty 
to  establish  her  claim  in  an  action  at  law. 


The  bill  in  this  case  was  filed  in  the  Court  of 
Exchequer  in  Equity,  in  1833,  by  the  Appellant, 
widow  of  John  Haworth,  who  died  in  1831,  against 
his  personal  representatives  and  devisees,  claiming  30 
years'  arrears  of  an  annuity  settled  on  her  for  her  sepa- 
rate maintenance,  by  a  deed  of  separation  dated  April 
1797 ;  and  payment  of  the  annuity  for  the  future.  The 
bill  alleged  payment  of  the  annuity  up  to  1803,  and 
that  frequent  applications  for  further  payments  were 
made  to  the  husband  from  that  year  up  to  1826,  and 
that  he  as  frequently,  during  that  period,  admitted  the 
annuity  to  be  subsisting. 

The  defence  mainly  relied  on  was  a  presumption  of 
redemption  of  the  annuity  in  1803,  by  payment  of 
a  sum  of  money,  according  to  a  proviso  contained  in 
the  separation  deed ;  and  also  lapse  of  time. 

Mr.  Baron  Alder son^  concluding  that  the  annuity 
had  been  redeemed,  dismissed  the  bill,  with  costs. 

(The  case  is  reported  by  Messrs.  Younge  &  Collyer, 
Vol.  iv.  p.  1.) 

Mr.  Pemberton  and  Mr.  Girdlestone  were  heard 
in  support  of  the  appeal  against  that  decree.     (Their 
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1842.       arguments  did  not  materially  differ  from  the  argu- 
Haworth   ro^nt  on  the  same  side  in  the  Court  below.) 


V. 
BOSTOGK. 


Mr.  G.  Richards  and  Mr.  Koe  were  partly  heard 
for  the  Respondent. — 

The  Lords  stopped  them,  expressing  their  Lord- 
ships' opinion  to  be,  that  the  Appellant's  claim  was  a 
mere  legal  demand  against  the  assets  of  the  testator, 
her  husband ;  and  that  all  that  a  Court  of  Equity  could 
do,  in  the  first  instance,  was  to  remove  impediments 
against  any  action  she  might  be  advised  to  bring  to 
establish  her  claim ;  and  that,  for  that  purpose,  she 
might  use  the  name  of  her  trustee,  or,  as  he  was  dead, 
of  his  personal  representative. 

It  was  accordingly  ordered,  that  the  decree  be 
varied,  and  that  the  bill  be  retained  for  12  months 
from  the  date  of  this  judgment ;  with  liberty  in  the 
meantime,  to  the  Appellant,  to  bring  an  action  at  law, 
in  the  name  of  the  personal  representative  of  the 
trustee  in  the  deed  of  separation  (who  died  in  1805), 
against  the  Respondent  Fanny  Bostock ;  and  that  she 
should  not  set  up  the  Act  of  the  3  &  4  Will.  4,  c.  27, 
in  bar  of  the  action  (a). 

(a)  The  action  has  been  brought,  but  not  yet  tried. 
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^'"'Others^"''^''''-  ^.°'^.^*'.^°^}^^i»'#  in  Error.    ^^18*2; 
John  Francis,  Lord  Howden  -  Defendant  in  Error. 


16. 


An  agreement,  under  seal,  between  Lord  H.  and  the  Plaintiffs  in  Agreement. 
Erroff  recited  that  a  company  had  been  formed  for  making  a  Fraud. 
railway ;  that  the  Plaintiffs  in  Error  were  shareholders  ;  that  a 
bill  had  been  introduced  into  Parliament,  according  to  which  the 
line  would  pass  through  Lord  /T.'s  estates  and  near  his  mansion, 
and  that  he  opposed  the  passing  of  the  bill ;  that  the  Plaintifis  in 
Error  had  proposed  that,  if  he  would  withdraw  his  opposition, 
and  assent  to  the  railway,  they  would  endeavour  to  deviate  the 
proposed  line ;  and  Lord  U.  agreed  that,  on  condition  of  the 
stipulations  in  the  agreement  being  performed,  he  did  thereby 
withdraw  his  opposition  and  give  his  assent ;  and  the  Plaintiff} 
in  Error  covenanted  that  in  case  the  said  bill  should  be  passed  in 
the  then  session,  they  would,  in  six  months  after  it  received  the 
Royal  assent,  pay  Lord  H.  5,000  /.  as  compensation  for  the  damage 
which  his  residence  and  estates  would  sustain  from  the  railway 
passing  according  to  the  deviated  line  ;  exclusive  of,  and  without 
prejudice  to,  further  compensation  in  the  event  of  the  deviated 
line  not  being  ultimately  adopted. 

Lord  H^  in  consequence  of  these  stipulations,  withdrew  his  oppo- 
sition ;  the  bill  passed  in  that  session ;  and  after  six  months  had 
elapsed,  his  Lordship  brought  his  action  in  debt  for  the  5,000  /., 
alleging  in  his  declaration  the  facts  above  stated  ;  to  which  the 
Plaintiffs  in  Error  pleaded  that  the  railway,  at  the  time  of  the 
agreement,  and  according  to  the  Act,  was  intended  to  pass  through 
lands  of  divers  individuals,  and  the  agreement  was  made  secretly 
without  their  knowledge,  and  was  concealed  from  them  until  the 
Act  passed,  and  was  concealed  from  the  Legislature  during  the 
passing  of  the  Act;  and  that  Lord  H.  was  a  Peer  of  Parliament. — 

Held  (affirming  the  judgpnent  of  the  Court  of  Exchequer  Chamber), 
thai  the  agreement  was  valid,  inasmuch  as  Lord  i/.,  though  a 
Peer,  had  a  right  to  bargain  in  his  individual  character  for  com- 
pensation for  injury  to  his  property ;  and  it  was  not  shown  on 
the  record  that  the  money  was  promised  as  a  consideration  for 
his  vote  being  given  or  withheld;  or  that  the  parties  to  the 
agreement  intended  to  conceal  it  from  the  individual  landholders 
on  the  line,  or  from  the  Legislature ;  or  that  any  ^ud  was  in- 
tended or  conmiitted  on  any  party. 

This  was  a  writ  of  error  upon  a  judgment  of  the 
Court  of  Exchequer  Chamber,  which  reversed  a  judg- 
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ment  of  the  Court  of  Queen's  Bench  in  an  action  of 
debt  for  6,000  /.,  brought  by  the  Defendant  in  Error 
against  the  Plaintiffs  in  Error,  in  February  1837. 

The  declaration,  consisting  of  one  count,  stated  that 
by  an  agreement,  under  seal,  made  between  the  De- 
fendant in  Error,  of  the  one  part,  and  the  Plaintiffs  in 
Error,  of  the  other  part,  dated  the  4th  of  May  1836, 
— ^reciting  that  a  company,  called  "  The  York  and 
North  Midland  Railway  Company,'*  of  which  the 
Plaintiffs  in  Error  were  four  proprietors,  had   been 
formed  to  make  a  railway  from  the  city  of  York  to 
AltoftSj  in  the  county  of  York  j  that  a  bill  had  been 
introduced  into  Parliament  for  making  the  said  rail- 
way ;  and  the  line  thereof,  according  to  such  bill  and 
the  map  or  plan  deposited  for  the  purposes  thereof, 
would,  for  a  considerable  extent,  pass  through  the 
estates  and  near  the  mansion  of  the  Defendant  in 
Error ;  and  that,  as  he  considered  the  same  would  be 
a  great  injury  to  his  estates,  he  was  therefore  a  dis- 
sentient from  such  undertaking,  and  would  oppose 
the  passing  of  the  said  bill :  and  further  reciting,  that 
the  Plaintiffs  in  Error,  in  their  individual  capacities, 
and  not  merely  as  proprietors  in  the  said  railway, 
had  proposed  to  the  Defendant  in  Error,  that  if  he 
would  withdraw  his  opposition  to  the  bill,  and  assent 
to  the  said  railway,  they  would  endeavour  to  deviate 
the  line  proposed  in  the  map  or  plan  deposited  for 
the  purposes  of  the  said  bill,  in  the  manner  in  the 
said  agreement  mentioned ;  and  that,  in  case  the  said 
bill  then  in  Parliament  passed  into  a  law  in  the  then 
present  session,  then  the  defendants  should  be  bound 
by  the  further  stipulations  and  agreements  in  the 
said  agreement  after  contained; — the  Defendant  in 
Error  did  agree  that,  on  condition  of  those  furtlier 
stipulations  and  agreements  being  performed,  he  did 
by  the  said  agreement  withdraw  his  opposition  to  the 


CASES  IN  THE  HOUSE  OF  LORDS. 


63 


said  bill,  and  give  his  assent  thereto ;  and  the  said 
Plaintiffs  in  Error  did  by  the  said  agreement  covenant 
with  the  Defendant  in  Error,  that,  in  case  the  said  bill 
then  in  Parliament  passed  into  a  law  within  the  then 
present  session  of  Parliament,  they,  or  the  said  com- 
pany, within  six  calendar  months  after  the  Act  for 
constructing  the  said  railway  according  to  the  line 
proposed  in  the  said  then  present  bill  and  the  map  or 
plan  so  deposited  as  aforesaid,  should  in  the  then 
present  session  of  Parliament  receive  the  Royal  assent, 
pay  unto  the  Defendant  in  Error  6,000/.  towards 
compensation  for  the  damage  and  detriment  which 
his  residence  and  estates  would  sustain  from  the  said 
railway  passing  according  to  such  deviated  line,  and 
exclusive  of  and  without  prejudice  to  the  further 
compensation  to  be  made  to  the  Defendant  in  Error 
in  the  event  of  such  deviated  line  not  being  ulti- 
mately adopted,  and  without  prejudice  to  such  further 
compensation  to  him  or  to  his  tenants,  for  any  such 
damage  and  injury  as  thereinafter  mentioned  (a). 

(a)  The  farther  stipulations  in  the  agreement,  not  set  forth  in  the 
declaration,  were,  that  in  case  the  said  bill  then  in  Parliament  should 
in  the  then  session  be  passed  for  making  the  said  railway  according 
to  the  then  Parliamentary  plan  thereof,  then  the  Plaintiffs  in  Error,  or 
the  said  company,  should  and  would,  in  the  then  next  session  of  Par- 
liament, apply  for  and  use  their  best  endeavours  to  obtain  an  Act  for 
deyiatiDg  the  line,  as  proposed  in  the  plan  drawn  in  the  margin  of 
the  agreement :  And  in  case  such  amended  Act  could  not  be  obtained 
during  the  then  next  session,  or  the  following  session,  that  the  Plain- 
tiffs in  Error  should  within  three  calender  months  after  the  passing 
of  such  amended  Act  in  the  then  next  or  following  session,  or  in  the 
event  of  such  amended  Act  not  being  obtained,  then  within  three 
months  after  the  attempt  to  obtain  it  should  have  failed,  pay  the  De- 
fendant in  Error  such  additional  sum  over  and  above  the  said  sum  of 
5,000/.,  by  way  of  compensation  for  the  damage  and  detriment  which 
his  said  residence  and  estates  would  sustain  from  the  railway  passing 
otherwise  than  according  to  the  said  proposed  deviated  line,  as  should 
be  fixed  by  the  reference  or  umpirage  in  the  agreement  mentioned, 
exclusive  of  and  without  prejudice  to  the  further  compensation  to  be 
made  to  him  and  his  tenants,  for  any  damage  and  injury  as  in  the 
agreement  after  expressed ;  And  that  the  Plaintiffs  in  Error,  or  the 
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The  declaration  then  averred,  that  the  Defendant 
in  Error,  in  pursuance  of  the  said  agreement,  with- 
drew his  opposition  to  the  said  bill ;  that  the  bill 
passed  during  the  then  session  of  Parliament,  and 
received  the  Royal  assent  more  than  six  calendar 
months  before  the  action  commenced,  but  that  the 
Plaintiffs  in  Error  had  neglected  and  refused  to  pay 
the  said  sum  of  6,000/. 

To  this  declaration  the  Plaintiffs  in  Error  (having 
craved  and  had  oyer  of  the  said  agreement)  pleaded 
two  pleas : — 

First,  that  the  said  company,  after  making  the 
agreement,  abandoned  the  said  deviated  line,  and  in 
lieu  thereof  adopted  another  line  for  their  railway, 
which  entirely  missed  the  lands  of  the  Defendant  in 
Error ;  and  that  they  had  petitioned  Parliament  to  be 
permitted  to  carry  their  railway  along  the  newly 
adopted  line,  and  were  making  every  exertion  to 
obtain  an  Act  for  that  purpose;  and  that,  if  they 
succeeded,  the  railway  would  not  pass  through  any 
part  of  the  lands  of  the  Defendant  in  Error. 

Secondly,  that  the  projected  railway  in  the  agree- 
ment mentioned,  at  the  time  of  making  the  agreement, 
and  according  to  the  said  Act  to  which  the  Royal 

said  company,  previously  to  using  any  part  of  the  lands  of  the  De- 
fendant in  Error  for  the  purposes  of  the  said  railway,  should  pay  to 
him  after  the  rate  of  100  L  per  acre,  for  all  his  land  which  might  be 
required  for  the  purposes  of  the  railway,  or  the  works  thereof;  and 
that  they  should,  on  demand,  fully  compensate  him  and  his  tenants 
for  any  damage  done  to  them  in  the  progress  of  the  works  by  the  con- 
structing of  the  railway,  such  compensation  to  be  fixed  by  reference 
or  umpirage  as  therein  mentioned :  And  that  all  costs  of  the  said 
references  should  be  borne  by  the  Plaintiffs  in  Error,  or  the  coni« 
pany :  And  the  agreement  contained  various  other  stipulations,  re- 
strictions, and  provisoes,  in  favour  of  the  Defendant  in  Error,  for 
the  protection  of  his  estates  in  the  construction  of  the  railway ;  and 
also  a  proviso  that,  in  case  the  said  bill  should  not  pass  into  a  law 
during  the  then  present  session  of  Parliament,  the  said  agreement, 
and  every  clause  therein  contained,  should  be  void. 


CASES  IN  THE  HOUSE  OF  LORDS. 


05 


assent  was  given,  as  in  the  declaration  mentioned, 
was  intended  to  pass  through  divers  lands  of  divers 
individuals;  and  that  the  agreement  was  entered 
into  privately  and  secretly  between  the  parties  thereto, 
and  without  the  consent  or  knowledge  of  the  said 
individuals,  and  was  concealed  from  them  until  the 
Act  was  passed ;  and  that  the  agreement  was  not 
disclosed  to  the  Parliament  by  which  the  said  Act 
was  passed,  but  was  concealed  from  the  Legislature 
during  the  passing  of  that  Act :  And  further,  that  the 
Defendant  in  Error,  at  the  time  of  making  the  agree- 
ment, was  a  Peer  of  the  Realm  and  of  Parliament, 

To  those  pleas  the  Defendant  in  Error  demurred 
specially.  The  Plaintiffs  in  Error  having  joined  in 
demurrer,  the  case  came  on  for  argument  in  the 
Court  of  Queen's  Bench  in  November  1838 ;  and  that 
Court,  in  Jamiary  1839,  gave  judgment  for  the  De- 
fendant in  Error  on  the  first  plea,  and  for  the  Plain- 
tiffs in  Error  on  the  second  (b).  The  Defendant  in 
Error  having  then  brought  a  writ  of  error  to  the 
Court  of  Exchequer  Chamber  on  the  judgment,  on  the 
second  plea,  that  Court  reversed  that  judgment  (c). 

The  present  writ  of  error  on  the  judgment  of  re- 
versal, on  the  second  plea,  came  to  be  argued  in  the 
presence  of  the  Judges  (d). 


1842. 
Simpson 

V. 

Lord 
HowDBir. 


The  Solimtor-general  and  Mr.  Pemberton  (Mr.  J. 
Addison  w^svfiih  them)  : — The  question  turns  on  the 
legality  of  the  agreement.    The  case  of  the  Plaintiffs 


(b)  10  Adol.  &  E.  800.  (c)  Id.  815. 

Id)  The  law  Lords  present  were,  the  Lord  Chancellor,  Lords 
Brougham  and  Campbell.  The  Judges  were.  Lord  Chief  Justice 
Tindaly  Justices  Patteson,  Williams^  Coleridge,  Coltman,  Wight- 
math  and  Cresswell;  Barons  Parhe,  Alderson,  Rolfe,  and  Maule. 
The  Judges  who  concurred  in  the  judgments  of  the  Courts  below  are 
mentioned  in  the  report,  10  Adol.  &  E.  798  to  808. 
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Si^^N     Legislature  and  on  the  other  landowners  on  the  line 
»»•  of  the  projected  railway.     In  the  first  place,  the  agree- 

HowDBir.  ment  being  for  a  different  line  from  the  then  Par- 
liamentary line,  and  being  secretly  entered  into  and 
kept  concealed  from  Parliament,  was  a  fraud  on  the 
L^slature,  contrary  to  public  policy,  and  therefore 
void.  Secondly,  such  a  secret  and  concealed  agree- 
ment for  a  deviated  line  was  void,  as  being  a  fraud  on 
the  other  landowners  through  whose  lands  the  rail- 
way, according  to  the  then  Parliamentary  line  was  in- 
tended to  pass,  and  who  had  assent  edto  the  undertaking 
on  the  faith  of  the  Parliamentary  line  being  the  line 
really  intended*  Thirdly,  the  agreement  was  a  fraud 
upon  the  other  subscribers  to  the  railway  mentioned 
in  the  bill  then  before  Parliament,  without  whose  pri« 
vity  or  consent  the  agreement  was  entered  into :  And 
fourthly,  it  was  apparent  on  the  face  of  the  agreement 
that  the  6,000/.  were  to  be  paid  in  order  to  induce 
tlie  Defendant  in  Error  to  withdraw  his  opposition,  and 
give  bis  assent  to  the  bill  then  in  Parliament ;  and  the 
Defendant  in  Error  being  then  a  Peer  of  Parliament, 
the  agreement  had  an  evident  tendency  to  influence 
his  judgment  and  vote  in  the  passing  of  the  bill,  and 
on  that  ground  the  agreement  was  unconstitutional 
and  void. 

(The  learned  counsel  stated  the  course  of  litigation 
in  the  cause  : — After  the  action  was  commenced  in  the 
Court  of  Queen's  Bench  (in  February  1837),  the  defen* 
dants  thereto  filed  a  bill  (in  March  1837)  in  the  Court 
of  Chancery  for  an  injunction  to  stop  that  action,  and 
for  having  the  agreement  delivered  up  to  be  cancelled, 
as  being  void  for  the  reasons  above  stated.  A  de- 
murrer was  put  in  to  that  bill  by  Lord  Howden ;  and 
the  Master  of  the  Rolls,  after  hearing  the  argument  on 
the  demurrer,  was  of  opinion  that  the  agreement  was 
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illegal,  and  his  Lordship  overruled  the  demurrer  (e). 
There  was  then  an  appeal  from  that  decision  to  the 
Lord  Chancellor,  who  in  his  judgment  abstained  from 
giving  any  opinion  on  the  validity  of  the  agreement, 
but  on  other  grounds  restored  the  demurrer  (/), 
which  put  an  6nd  to  the  equity  suit.  The  pleas  to  the 
declaration  were  afterwards  (in  NMember  1 838)  argued 
in  the  Court  of  Queen's  Bench,  and  the  judgment  of 
that  Court  was  given  on  the  first  plea  for  the  Defen- 
dant in  Error,  and  on  the  second  against  him  ^  the 
Judges  there  concurring  in  the  opinion  before  in- 
dicated by  Lord  Lan^dalCf  that  the  agreement  was 
a  fraud  on  the  Legislature,  and  therefore  void  (ff). 
The  judgment  of  the  Court  of  Qoeen's  Bench,  on  the 
second  plea,  was  brought  to  be  reviewed  in  the  Ex- 
chequer Chamber,  and  was  reversed  (h). — The  argu^ 
ments  and  judgments  referred  to  are  so  fully  re- 
ported on  the  question  of  the  validity  of  the  agreement, 
that  we  deem  it  unnecessary  to  report  the  arguments 
on  the  present  occasion.  The  only  new  authority 
cited  in  reference  to  that  question  was  a  judgment  by 
Lord  Eldon^  given  in  Messrs.  Mylne  &  Keen's  re- 
port of  the  case  of  Blakemore  v.  The  Glamorganshire 
Canal  Company^  Vol.  1,  p.  162  c*  seq. ;  and  the  only 
flew  argument  was  a  comparison  of  the  agreement  in 
question  with  fraudulent  marriage  bonds,  and  with 
deeds  of  composition  with  crleditors,  by  which  some 
would  have  benefits  in  fraud  of  others.) 
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Mr.  Btthellf  in  the  absence  of  Mr.  P.  Kelly j  for  the 
Defendant  in  Error,  submitted  that  in  no  case  was  fraud 
to  be  inferred ;  and  here,  unless  it  appeared  on  the  face 
of  the  instrument,  the  House  would  not  strain  a  point 


(e)  1  Keen,  583. 
if)  3  Myl,  &  C.  97. 


{g)  10  AdoU&E.  800. 
(h)  Id.  815. 
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}^21j  *^  presume  fraud.  The  agreement  upon  which  the 
IMP60N  action  wa&  brought  was  perfectly  legal  upon  the  face  of 
j^^^^^  it,  and  there  was  no  legal  obligation  on  the  Defendant 
fowDRN.  in  Error  to  give  notice  of  the  agreement,  either  to  the 
other  persons  through  whose  lands  the  railway  was 
intended  to  pass,  or  to  the  Parliament  by  which  the 
Act  was  passed.  There  was  no  attempt  or  intention 
by  this  agreement  to  deceive  any  person.  What  the 
parties  agreed  lo  as  between  tliemselves,  with  respect 
to  the  deviation  in  the  line  of  railway  by  another  cut, 
was  for  the  public  benefit  as  well  as  for  their  own, 
and  was  to  be  submitted  to  the  consideration  of  Par- 
liament. The  question  brought  before  the  House  in 
this  case  is  not  affected  by  the  opinion  of  Lord  Lang- 
dale^  whose  decision  was  confined  to  the  matter  of  the 
demurrer  before  him  ;  and  if  there  was  any  indication 
of  opinion  by  his  Lordsliip  as  to  the  legality  of  the 
agreement,  it  was  outweighed  by  the  indication  of 
opinion  by  Lord  Cottenhum  to  the  contrary. 

As  the  counsel  for  the  Defendant  in  Error  were 
about  to  resume  their  argument  next  day,^ — 
rune  16.  The  Lord  Chancellor  said  : — We  have  consulted  the 
learned  Judges  with  respect  to  the  pleadings  in  this 
case,  and  they  are  unanimously  of  opinion  that  the 
question  of  fraud  is  not  raised  in  any  way  upon  those 
pleadings.  There  is  no  averment  upon  the  face  of 
the  plea,  that  there  was  any  intention,  at  the  time 
when  the  agreement  was  entered  into,  that  it  should 
be  kept  concealed ;  and  there  is  nothing  upon  the  iace 
of  the  agreement  itself,  the  terms  of  the  agreement, 
from  which  we  can  infer  that  such  was  the  intention. 
We  are  therefore  of  opinion,  as  far  as  this  question  at 
least  is  concerned,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  must  be  afifirmed. 
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Lord  Brougham : — 'I  entirely  agree  with  my  noble        I842. 
and  learned  friend.     I  see  no  fraud  whatever  alleged     J    ^^     ' 

^^  i.u  1      J-  Simpson 

on  these  pleadings. 


Lord  Campbell : — I  also  entirely  agree  in  the  opi- 
nions expressed  by  my  noble  and  learned  friends. 
It  appears  to  me  that  the  question  is  not  raised.     If  it 
were  raised,  I  certainly  should  feel  considerable  diffi- 
culty upon  it,  after  the  doubts  which  have  been  enter- 
tained  by  persons  of  the  greatest  authority,  upon  this 
subject:  at  the  same  time,  I  must  own  that  I  have  a  very 
strong  opinion  that  there  is  nothing  in  these  plead- 
ings, showing  that  Lord  Howden  was  by  this  agree- 
ment positively  bound  to  do  any  act  which  would,  in 
the  slightest  degree,  vary  the  rights  of  any  of  the 
parties  as   they  were  fixed  by  the  bill    which   was 
passed,  and  which  had  received  the   Royal  assent. 
Those  rights  must  remain  as  they  were  until  an  ap- 
plication was  made  for  another  bill,  and  until  the 
Legislature  had  passed  another  bill  altering  the  pro- 
visions of  the  first  bill.     It  must  be  presumed  that 
justice  would  be  done  to  all  parties,  and  the  agree- 
ment amounts  only  to  this,  that  there  would  be  an 
application  made  to  Parliament  to  vary  the  first  bill. 
I  cannot  apprehend  that  any  circumstance  of  that  kind 
could  at  all  render  illegal  the  agreement  which  the 
parties  entered  into;  but  it  is  not  necessary  to, give 
my  positive  opinion  upon  that  question.     I  concur 
in  the  opinion  which  has  been  expressed,  and  unani- 
mously expressed,  by  the  Queen's  Judges,  that  when 
the  pleadings  are  properly  understood  it  is  clear  that 
the  judgment  of  the  Court  below  has  been  right,  and 
that  it  must  be  affirmed. 

Lord  Brougliam : — When  I  stated  my  opinion  on 


V. 
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1842.  the  question  of  fraud,  I  looked,  and  I  advisedly  looked* 
SiMi»805  ^"*^  ^^^  question,  beyond  that  which  appeared  upon 
»•  the  record.  I  entirely  agree  with  my  noble  and  learned 
HowpBv.  friends,  that  the  question  is  upon  the  pleadings ;  we 
are  disposing  of  the  case  upon  the  pleadings.  The 
point  of  fraud  is  not  raised  upon  the  second  plea,  nor 
does  the  fraudulent  concealment  suggested  appear 
upon  the  memorandum  of  the  agreement  set  forth  on 
the  oyer  introductory  of  the  pleas :  it  i^  upon  that 
ground  your  Lordships  will  be  called  upon  to  dispose 
of  this  writ  of  error.  I  would  add,  however,  to  that, 
that  1  concur  in  what  has  fallen  from  my  noble  and 
learned  friend,  though  that  is  not  now  the  matter  for 
your  Lordships'  consideration;  and  I  do  it  advisedly, 
and  upon  this  ground,  that  unhappily  one  of  the  par* 
ties  to  this  agreement,  Lord  Howden^  is  no  more ;  and 
I  feel  that  it  is  just  towards  his  memory  that  he  should 
have  the  benefit  of,  not  the  doubt,  but  the  expressed 
opinion,  which  I  have  formed  upon  that  subject,  I 
move  that  the  judgment  be  affirmed. 

Mr.  Kelly^  on  behalf  of  the  Defendant  in  Error, 
asked  for  costs,  and  for  interest  from  the  time  of  the 
judgment  of  the  Exchequer  Chamber,  under  the 
statute. 

(It  was  ordered  and  adjudged  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  be  affirmed  with 
costs,  and  with  interest  at  4  per  cent,  on  the  5,000/, 
from  the  date  of  the  judgment  of  the  Court  of  Ex» 
chequer  Chamber  (i). ) 

(i)  See  Garland  v.  CarJislty  Vo].  V.  anie^  p.  254* 
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WiLUAM  Broadhurst  and  Others    -    Appellants.         i84i: 

^^  June  21. 

JosEPB  TuNNiCLiFP  and  Others    -     -    Respondents. 

Thk  HooBe  will  not  hear  an  appeal  against  any  order  or  decree  of      Practice. 
the  Court  of  Chancery  that  is  not  inrolled,  if  the  objection  is     Inrobnent. 
taken.     And  if  the  appeal  be  against  a  stale  order  or  decree,  time 
to  inrol  it  will  not  be  granted  unless  the  merits  appear  to  bo 
with  the  Appellant. 

IHE  original  bill  in  this  case  was  filed  in  1820,  for 
specific  performance  of  a  contract  to  purchase  certain 
hereditaments  in  the  town  of  Macclesfield  in  Cheshire. 
The  cause  came  to  be  finally  heard  before  the  Vice- 
Chancellor,  on  exceptions  to  the  Master's  report  of 
title,  and  on  further  directions,  in  January  1828 ;  when 
his  Honor  ordered  the  bill  to  be  dismissed  with  costs. 
An  appeal  against  that  decree  was  heard  by  Lord 
Chancellor  Brougham  in  1831 ;  and  his  Lordship,  by 
a  decree  dated  the  19th  of  July  in  that  year,  affirmed 
the  Vice-Chancellor's  decree  with  costs.  The  present 
appeal  was  against  both  these  decrees. 

Mr.  Pemberton  and  Mr.  G.  Richards^  with  whom 
was  Mr.  Koe^  for  the  Appellants,  had  opened  their 
case  and  almost  concluded  their  argument; — 

Mr.  Bethelly  with  whom  was  Mr.  Bacon^  for  the 
Respondents,  objected  to  the  further  hearing,  inas- 
much as  the  decrees  complained  of  were  not  inroUed. 
They  relied  on  the  recent  decision  of  the  House  in 
the  case  of  Andrewes  v.  Walton  (a). 

The  Lords  present  held  the  objection  to  be  fatal  to 

(a^  Vol.  VIII.  ante^  p.  157  ;  and  see  Brooke  v.  Champcrnowney 
Vol.  IV.  antcj  p.  247. 

y  4 
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the  appeal ;  and  considering  that  the  decrees  were 
above  10  years  old  and  no  merits  disclosed,  their 
Lordships  refused  to  indulge  the  Appellants  with 
any  time  to  iurol  them,  and  dismissed  the  appeal 
with  costs. 


1842:       The  Rev.  Thomas  Sherburne 

June  21. 


-     -    Appellant 
John  Francis  Middleton  and  Others  -  Respondents. 


Appeal;  Where  no  party  appears  when  an  appeal  is  called  on  for  hearing, 
no  Party  it  will  he  dismissed  for  want  of  prosecution,  without  costs  on 
fipl^^^        either  side. 


Costs. 


This  was  an  appeal  against  orders  made  by  Lord 
Abinger^  C.  B.,  in  the  Court  of  Exchequer  in  Equity 
(see  Middleton  v.  Sherhume^  4  Younge  &  CoUyer, 
368).  No  counsel  or  agent  appeared  for  the  Appel- 
lant or  Respondents  when  the  appeal  was  called  on. 

It  was  ordered  that  tlie  appeal  be  dismissed  for 
want  of  prosecution  (a).  Costs  were  not  ordered  to 
either  party  (b). 

(a)  We  were  informed  that  the  parties  had  compromised  their 
differences,  but  omitted  to  withdraw  the  appeal. 

(6)  See  the  cases  of  Gardiner  v.  Simmons,  Vol.  I.  ante^  p.  35 ; 
Ricketts  V.  Lewis,  Vol.  II.  ante,  p.  100;  Fraser  v.  Gordon,  Vol. 
III.  ante,  p.  718;  Hamilton  v.  Littlejohn,  Vol.  IV.  ante,  p.  20; 
and  Scanlan  v.  Usher,  Vol.  VIII.  ante,  p.  561. 
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Henry  Murphy Appellant.  jiSe^ai. 

Rosamond  Conway,  Widow  -    -     RespondenU 

Where  do  person  appeared  on  the  part  of  an  Appellant,  when  his  App^\ 

appeal  was  called   on,  and  the  agent  only  of  the  Respondent  the  AppeJkaU 

appeared,  alleging  that  he   had  retained  counsel,  and  praying  ''^. 

that  the  appeal  be  dismissed  with  costs,  it  was  dismissed  with  ^^^^^^f^* 

costs.  ^"^'**' 


jTHIS  was  an  appeal  against  a  decretal  order  of  the 
Court  of  Chancery  in  Ireland^  dated  the  6th  of  June 
1840.  When  the  appeal  was  called  on  in  due  order, 
the  Appellant  did  not  appear,  nor  any  person  on  his 
behalf.  The  agent  for  the  Respondent  appeared,  and 
said  he  had  retained  counsel  for  the  argument  at  the 
bar  (though  no  counsel  was  then  attending),  and 
prayed  that  the  appeal  be  dismissed  with  costs. 

It  was  accordingly  ordered  that  the  appeal  be  dis- 
missed, and  that  the  Appellant  do  pay  the  Respon- 
dent the  costs  incurred  in  respect  of  the  appeal  (a). 

(a)  See  the  last  preceding  case,  and  the  cases  mentioned  in  the 
jiote  (6;  and  also  Oodson  y.  Ha//,  Vol.  VI L  ante^  p.  549. 
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1842: 
June  33. 


JReal 
and  Personal 

Estates. 
Legacies  and 

Interest, 

Allocation  of 

Fund, 

Pleading  \ 

form  of  Suit, 


Eyre  Coote,  Esq.,  an  Infant,  by  WilA  ah* 
liam  Curry,  Esq.,  his  Guardian  .^AppeUofit. 

The  Hon.  William  Lb  Poer  Trench,^ 

The  Right  Hon.  The  Earl  and  Coun-  ^Respondents. 
TESS  of  MiLLTowN,  and  Others  -J 

A  SUIT  was  instituted  in  the  Court  of  Chancery  in  Ireland,  hj  the 
trustees  of  A.'s  will,  for  carrying  the  trusts  thereof  into  execution, 
and  for  administration  of  his  estate  ;  and  B.,  one  of  the  defendants 
thereto,  and  who  was  entitled  to  the  residue  of  A.'s  estate,  having 
died  before  decree,  bills  of  revivor  and  supplement  and  amendment 
were  filed  by  the  plaintiffs  in  the  original  suit,  against  B,'b  personal 
representatives  and  against  all  the  parties  interested  under  his 
will  in  his  real  and  personal  estates;  and  a  decree  was  nuule 
directing  accounts  to  be  taken  of  the  personal  estates,  debts,  and 
legacies,  of  A,  and  of  B.  respectively.  By  a  subsequent  decree, 
affirmed  by  the  House  of  Lorda,  certain  unpaid  legacies  of  J3.,  and 
the  interest  on  them,  were  declared,  in  the  event  of  his  personal 
estate  being  found  insufficient,  to  be  charged  on  his  real  estates ; 
the  principal  not  to  be  raised  until  after  the  death  of  C,  the  tenant 
for  life  thereof  under  B.'s  will,  but  the  interest  to  be  paid  out  of 
the  rents  and  profits  during  C.'s  life.  On  a  question  subsequently 
arising  between  C  and  jD.,  the  tenant  in  tail  of  the  real  estates 
after  C's  life  estate,  whether  a  fund  in  Court,  part  of  B,*b  per- 
sonal estate,  should  be  applied  exclusively  in  payment  of  arrears  of 
interest  on  the  legacies,  or  rateably  in  payment  of  the  legacies  and 
of  the  interest ;  the  Master  of  the  Rolls  and  Lord  Chancellor  of 
Ireland  made  orders  directing  the  fund  to  be  applied  exclusively 
in  payment  of  the  arrears  of  interest ;  and  the  Lord  Chancellor 
refused  to  direct  an  inquiry  as  to  how  much  of  the  fund  in  Court 
was  principal,  and  how  much  accumulated  interest. — 

Held,  on  appeal  against  these  orders,  that  any  question  aa  to  the 
application  of  B.*s  personal  estate  could  not  be  regularly  adjudi- 
cated in  this  form  of  suit,  between  the  co-defendants  C.  and  D. ; 
and  the  orders  appealed  from  were  affirmed,  with  a  variation  and 
declaration  that  they  should  be  without  prejudice  to  any  question 
between  C,  and  D.  as  to  the  manner  in  which  the  principal  and 
interest  of  the  legacies  should  be  paid. 


This  was  an  appeal  from  orders  of  the  Court  of  Chan- 
cery in  Ireland.     The  original  bill  in  the  cause  was 
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filed  in  the  year  1826,  by  the  first-named  Respondent  i842. 
and  another  (since  deceased),  as  trustees  of  the  will  of  ^^^ 
Charle$  Henry^  Lord  Castlecoote,  against  his  son  and  ^^  J''^ 
heir  at  law,  and  personal  representative,  JSyre  Tilson^ 
Lord  Castlecootej  and  several  others,  for  carrying  the 
trusts  of  the  will  into  execution,  and  for  the  usual 
accounts  and  administration  of  his  estate.  In  1827, 
before  any  decree  was  made,  the  said  Eyre  Tilson^ 
Lord  Castlecaote^  died  without  issue,  having  made 
his  will,  and  thereby  devised  his  real  estates  to  Lady 
CastUcoote^  his  widow,  now  the  Countess  of  Milltown 
(one  of  the  Respondents),  for  her  life.  A  bill  of 
revivor  and  supplement  was  then  filed  against  her 
and  JSyre  Coote^  the  heir  at  law  (since  deceased),  and 
the  personal  representatives  of  JSyre  Tilson^  Lord 
Coitlecoote^  and  against  a  great  number  of  legatees 
named  in  his  wilL  That  bill  prayed  (among  other 
things),  that  the  said  JSyre  Tihon^  Lord  Castkcoote^ 
might  be  declared  to  have  made  his  election  to  take 
under  the  will  of  his  father,  and  that  the  several 
persons  deriving  interests  under  the  will  of  the  son 
might  be  decreed  to  give  effect  to  all  the  provisions 
contained  in  the  will  of  his  father ;  and  in  the  event 
of  its  being  found  expedient  to  the  due  execution  of 
the  trusts  of  the  father's  will  that  the  trusts  of  the 
son's  will  should  also  be  carried  into  execution  under 
the  directions  of  the  Court,  that  for  that  purpose,  all 
necessary  accounts  of  the  son's  real  and  personal 
estates,  and  of  his  debts  and  legacies,  might  be 
directed  to  be  taken,  and  that  the  rights  of  all  parties 
entitled  under  his  will  might  be  ascertained,  and  that 
his  estate  and  efiects,  real  and  personal,  might  be  ap- 
plied in  due  course  of  administration,  in  pursuance 
of  the  directions  of  his  will. 

In  November  1828,  after  the   marriage  of  Lady 
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1842.        Castlecoote  with   the  Earl   of  MiUtoum^  Le  Poet 
CooTB       TVencA,  the  surviving  trustee,  and  plaintiff  in  the 
original   cause,   amended    his  bill    of  revivor   and 
supplement,  by  making  the  said  Earl,  and  the  trus- 
tees of  the  marris^e  settlement,  parties  defendants. 
By  several  orders  and  decrees  afterwards  made,  the 
various  declarations  and  accounts  prayed  by  both 
bills  were  made  and  directed ;  and  pursuant  thereto 
the  Master  reported,  among  other  things,  that  the 
personal  estate  of  JEyre   TiUofif   Lord   Castlecootej 
consisted  of  the  residue  of  the  personal  estate  of  his 
father  (which  was  very  considerable,  but  not  then 
fully  ascertained),  and  that  the  debts  and  legacies 
payable  out  of  the  personal  estate  of  the  son  amounted 
to  the  sum  of  31,239  /.     Before  that  report  was  con- 
firmed, JSyre  Coote,  the  heir  at  law  of  Ei/re  TUsoUj 
Lord    Castlecoote^  died,  leaving    the  Appellant   his 
only  son  and  heir  at  law  ;  who,  under  the  will  of  the 
last-named  Lord,  was  the  first  tenant  in  tail  of  his 
real  estates,  after  the  life  estate  of  Lady  Milltown. 
Thereupon  the  said  trustee  and  sole  plaintiff  filed  a 
bill  of  revivor  and  supplement  against  the  Appellant 
and  other  persons,  praying  revivor  of  the  suit  and 
proceedings ;  and  that  it  might  be  referred  to  the 
Master  to  inquire  and  report  whether  it  would  be  for 
the  benefit  of  the  Appellant   (he   being  an  infant) 
that  the  accounts  and  proceedings  taken  in  the  cause 
should  stand,  and  be  decreed  binding  on  him.     The 
Appellant  having  answered  the  bill  by  his  guardian, 
ad  litem,  an  inquiry  was  directed  as  prayed ;  and  the 
Master  reported   that   the  accounts    already  taken 
should  be  adopted,  and  that  it  was  not  for  the  benefit 
of  the  infant  that  they  should  be  taken  again. 

The  cause  was  heard,  on  further  directions,  on  the 
17th  of  June  1835,  when  a  decree  was  made  by  Lord 
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Chancellor  Plunketf  declaring,  among  other  things,  1842. 
that  the  balances  of  certain  legacies,  bequeathed  by  cootb 
the  will  of  Eyre  Tilson^  Lord  Castlecoote^  and  for 
payment  of  which  his  personal  estate  was  not  suffi- 
cient, were  well  charged  upon  his  real  estates  devised 
by  his  will,  but  not  to  be  raised  thereout  until  after 
the  death  of  Lady  Milltown ;  and  that  the  interest  of 
the  said  unpaid  legacies  was  well  charged  on  the 
said  devised  estates,  and  should  be  paid  out  of  the 
rents  and  profits  thereof  during  the  life  of  Lady 
Milltown. 

The  wills  of  both  the  Lords  Castlecoote^  and  the 
proceedings  in  the  cause  up  to  this  decree,  and  the 
decree  itself,  are  fully  stated  in  the  report  (Vol.  IV. 
ante,  p.  276  to  291)  of  the  appeal  of  Lord  and  Lady 
Milltown  against  so  much  of  that  decree  as  directed 
that  the  interest  of  the  unpaid  legacies  should  be 
paid,  during  Lady  Jlfi7//(m7/A's  life,  out  of  the  rents  and 
profits  of  the  lands  devised  to  her  for  life.  The  pre- 
sent Appellant  was  a  principal  party  Respondent  to 
that  appeal,  which  this  House  dismissed,  without 
costs,  and  affirmed  the  decree. 

In  pursuance  of  that  decree,  the  Master  made  a 
report,  dated  the  6th  oi  February  1836,  and  thereby 
ascertained  the  several  sums  due  to  the  several  cre- 
ditors and  legatees  of  the  two  testators,  for  prin- 
cipal and  interest ;  and  allocated  to  them,  in  payment 
thereof,  the  several  sums  mentioned  in  the  report,  so 
far  as  the  same  extended  in  payment;  and  by  divers 
orders,  dated  respectively  the  24th  of  February  and 
6th  oi  December  1836,  the  29th  of  April  1837,  the 
2d  oi  May  1838,  and  by  subsequent  orders,  the  said 
creditors  and  some  of  the  legatees  received  payments 
of  principal  and  interest,  according  to  the  Master's 
allocation.     All  the  debts  and   legacies  of  Charles 
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}^^  Henrj/j  Lord  Castlecoote^  were  then  paid  out  of  bin 
CooTB  personal  estate,  the  residue  of  which,  by  his  will, 
TuBNCH.  l>^^™®  part  of  the  personal  estate  of  Eyre  Itlsanj 
Lord  Castlecoote^  out  of  which  his  debts  also,  and 
such  of  his  legacies  as  were  entitled  to  priority,  were 
fully  paid ;  but  to  his  other  legatees,  not  entitled  to 
any  priority  among  themselves,  large  sums  remained 
due  for  principal  and  interest,  amounting  altogether 
to  24,135/.,  while  the  personal  estate  then  applicaUe 
to  the  payment  thereof  was  only  a,30a/. 

The  Master,  in  pursuance  of  an  order  dated  the 
9th  oiMay  1839,  made  a  report  on  the  18th  o(  June 
1840 ;  and  therein  stated,  ^*  that  inasmuch  as  the  said 
sum  of  3,303/.  was  insufficient  for  payment  of  the 
sums  so  due  for  principal  and  interest,  it  had  been 
insisted  before  him,  by  counsel  for  the  defendant. 
Eyre  Coote  (the  Appellant),  that  according  to  the 
true  construction  of  the  decree  of  the  17th  of  June 
1835,  the  said  sum  of  3,303/.  should  be  applied  rate* 
ably,  in  payment  of  principal  and  interest  of  the 
several  sums  set  forth  in  the  third  part  of  the  first 
schedule  to  the  report,  having  no  priority  in  relation 
to  each  other :  and  that,  on  the  other  hand,  it  had 
been  insisted  by  the  counsel  of  the  parties  to  whom 
the  said  sums  were  reported  due,  as  well  as  by  the 
solicitors  of  the  defendants,  the  Earl  and  Countess  of 
Milliovmj  that  according  to  the  true  construction  of 
the  said  decree,  the  whole  of  the  said  sum  of  3,803/. 
should  be  applied  exclusively  in  payment  of  the  in-^ 
terest  due  upon  the  said  principal  sums,  instead  of 
being  applied  rateably,  in  payment  of  principal  and 
interest :  but  which  was  the  true  construction  of  the 
said  decree  in  that  respect,  the  Master  had  not  taken 
on  himself  to  decide.  But  he  had,  in  the  fourth 
schedule  to  his  report,   allocated   the  said  sum  of 
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SyiOSL  proportionately,  amongst  the  several  parties  ^^^ 
specified  in  the  third  part  of  the  said  first  schedule,  Cootb 
according  to  the  amount  of  the  sums  respectively  due  tre'noh. 
to  them,  in  liquidation  of  interest,  so  far  as  the  same 
would  extend,  in  case  the  Court  should  be  of  opinion 
that  such  was  the  true  construction  of  the  said  decree : 
and  he  had,  in  the  fifth  schedule  to  his  report,  allo- 
cated the  said  sum  of  3,303/.  rateably,  in  payment  of 
principal  and  interest,  in  case  the  Court  should  be  of 
opinion,  that  according  to  the  true  construction  of  the 
said  decree,  the  said  sum  was  applicable  to  the  pay- 
ment, as  well  of  the  principal  as  of  the  interest  of  the 
said  demands."  And  the  Master  set  forth,  in  the 
fourth  and  fifth  schedules  to  his  report,  the  amount 
of  the  several  sums  then  due  to  the  said  parties  re- 
spectively, the  sums  thus  allocated  to  them  in  dis- 
charge thereof,  and  the  balances  remaining  due ;  for 
payment  oi  which  he  found  that  there  was  not  any 
fund  then  applicable. 

The  Master  of  the  Rolls  (in  Ireland)  made  an 
order  dated  the  29th  of  June  1840,  whereby,  among 
other  things,  his  Honor  decided,  with  reference  to 
the  special  point  in  the  said  report,  "  that,  hav- 
ing regard  to  the  terms  of  the  decree,  the  sum  of 
3,303/.,  found  by  the  report  to  be  distributable  among 
the  legatees  whose  demands  are  equal  in  point  of 
priority,  ought  to  be  distributed  according  to  the 
allocation  thereof  made  by  the  fourth  schedule  to  the 
report,  and  not  as  contended  for  by  the  counsel  of 
•Eyre  CootCj  a  minor." 

From  that  part  of  his  Honor's  order,  Mr.  JEj/re 
Coote  appealed  to  the  Lord  Chancellor  (of  Ireland)^ 
and  asked  that  the  same  might  be  reversed,  and  that 
it  might  be  declared  that  the  said  sum  of  3,303/. 
riiould  be  distributed  among  the  said  legatees  accord- 
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1842. 


COOTB 
V, 

Trench. 


ing  to  the  allocation  thereof  made  in  the  fifth  sche^ 
dule  to  the  said  report ;  or  that  it  might  be  referred 
to  the  Master  to  ascertain  how  much  of  the  personal 
estate  of  Syre  Tilsouj  Lord  Castlecoote^  already  allo- 
cated or  to  be  allocated,  consisted  of  principal,  and 
how  much  of  interest  accumulated  thereon  ;  and  that 
the  said  sum  of  3,303/.  might  be  applied  in  such 
manner  as  that  the  real  estates  devised  by  JEyre 
Tilson,  Lord  Castlecoote^  might  not  be  burdened 
with  a  greater  proportion  of  the  principal  of  the 
legacies  than  they  should  bear,  according  to  the  true 
construction  of  his  will  and  the  decree  of  the  17th 
of  June  1835. 

The  Lord  Chancellor  refused  that  application,  but 
without  costs;  and  by  an  order  dated  the  5th  of 
December  1840,  affirmed  the  order  of  the  Master 
of  the  Rolls. 

From  both  orders  Mr.  Ej/re  Coote  now  appealed  to 
this  House.  Lord  and  Lady  Milltovm  were  the  only 
Respondents  who  put  in  answers  to  the  appeal; 
which,  therefore,  came  on  to  be  heard  ex  parte  as 
against  the  other  numerous  Respondents- 


Mr.  Tinney  and  Mr.  /.  P.  Cory^  for  the  Appel- 
lant:— The  effect  of  the  order  of  the  Master  of 
the  Rolls,  directing  the  3,303/.  to  be  wholly  applied 
in  reduction  of  the  interest  due  upon  the  legacies, 
is  to  give  an  undue  benefit  to  the  tenant  for  life^ 
at  the  expense  of  the  remainder-man.  There  is  no 
doubt  that  that  fund  is  composed  partly  of  prin- 
cipal and  partly  of  interest,  though  the  proportion 
of  one  to  the  other  has  not  been  ascertained.  The 
motion  before  the  Lord  Chancellor  had  for  its 
object  to  ascertain  that  fact,  by  means  of  an  inquiry 
before  the  Master.     The  Lord  Chancellor  admitted 
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the  difficulty  of   the  case  by  affirming  the  order,       i842. 


without  costs. 


it  is  not  erroneous  in  principle,— ought  to  have  been 
declared  to  have  been  without  prejudice  to  any  ques- 
tion between  the  Appellant  and  Lad}'  Milltown,  or 
ought  to  have  reserved  all  questions  between  them 
as  incapable  of  being  adjudicated  on  in  this  unit.  It 
ought  also  to  have  given  directions,  as  the  Lord  Chan- 
cellor was  asked  to  give,  for  ascertaining  how  much  of 
the  3,303/.  consisted  of  capital,  and  how  much  of  ac- 
cumulated income  in  the  shape  of  interest.  The  order 
in  its  present  form,  appears  to  have  the  effect  of 
deciding,  against  the  Appellant,  the  question  between 
him  and  Lord  and  Lady  Milltown.  Provision  ought 
to  have  been  made  by  this  order  for  immediate  pay- 
ment by  them,  of  interest  on  the  unpaid  legacies, 
in  order  to  secure  the  capital  (the  real  estate)  found 
properly  applicable  to  the  payment  of  the  principal 
sums. 

The  principle  of  the  decree  of  the  17th  of  June 
1835,  was  this:  that,  so  far  as  the  legatees  were  con- 
cerned, their  legacies  were  charged  on  the  real 
estate;  but  the  real  estate  being  subdivided  into 
different  estates,  the  interest  upon  the  legacies  was 
to  l>e  kept  down  by  the  tenant  for  life,  the  legacies 
themselves  not  to  be  raised  until  after  her  death; 
and  the  decree  proceeded  to  direct  the  Master  to  allo- 
cate the  personal  estates  of  the  two  Lords  Castlecoote 
amongst  the  parties  entitled,  "  according  to  the  rights 
as  thereby  declared."  By  that  expression  was  in- 
tended "  all  the  rights  as  thereby  declared ; "  and 
consequently  the  application  of  the  3,3032.  in  reduc- 
tion of  interest  only,  is  inconsistent  with  that  decree, 
which  directs  that  the  interest  upon  so  much  of  the 
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1942.  legacies  as  the  personal  estate  should  be  insufficient 
CooTR  ^o  P^y>  should  be  paid  by  the  tenant  for  life,  out  of 
^'  the  rents  of  the  real  estate. 

This  is  not  like  the  case  of  creditors,  who,  when 
there  is  a  deficient  fund  for  payment  of  debts  which 
carry  interest,  are  entitled  to  have  the  fund  applied 
first  in  reduction  of  the  interest;  the  reason  being 
that,  if  the  principal  debt  was  first  discharged,  a  debt 
consisting  of  interest  would  be  left,  which  would  not 
bear  interest.  Here  no  such  accumulation  of  interest 
as  a  dead  fund  would  be  left ;  for  the  interest  is  regu- 
larly, as  it  accrues,  to  be  paid  out  of  the  real  estate. 
Some  of  the  legacies  are  given  to  legatees  for  life, 
with  remainder  to  their  children;  and  supposing 
there  was  no  fund  for  their  payment  but  personal 
estate,  the  amount  of  interest  directed  to  be  paid  is  so 
large  that  the  whole  fund  would  be  swept  away  in 
])ayment  of  that  interest,  and  nothing  would  be  left 
for  the  ultimate  payment  of  the  principal  sums.  The 
corpus  of  a  fund  for  legacies  must  not  be  employed 
in  payment  of  the  interest  upon  them.  All  the  lega- 
cies were  by  law  payable  at  the  expiration  of  a 
year  from  the  testator's  decease,  so  far  as  there 
was  personal  estate  for  that  purpose;  and  to  that 
extent  the  legatees  are  entitled  to  be  paid  their 
legacies,  and  ought  not  to  be  compelled  to  wait  for 
them  until  Lady  Milltown's  decease.  Where  abate- 
ment in  any  case  is  necessary,  there  is  no  rule  which 
prevents  the  Court  from  doing  justice  to  all  parties 
interested  in  the  apportionment  of  the  fund.  The  Ap- 
pellant's interests,  as  remainder-man,  are  injuriously 
affected  by  the  proposed  apportionment,  which  gives 
the  whole  benefit  to  the  tenant  for  life. 

[Lord  Cottenkam:  —  Suppose  the  whole  of  the 
3,303  /.  were  accumulated  interest  ?] 

In  that  case  we  admit  the  orders  appealed  from 
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tHrould  be  correct.  But  it  is  not  ascertained  whether  \%0. 
the  fund  is  capital  or  interest.  It  ought  to  have  been  qootk 
referred  back  to  the  Master  to  review  his  report,  and  ^  v, 
further  inquiries  ought  to  have  been  directed  in 
order  to  ascertain  how  much  of  this  fund  consists  of 
capital  and  how  much  of  interest,  and  what  part  of 
the  principal  of  the  legacies  was  payable  out  of  the 
personalty,  and  to  ascertain  the  balance  of  the  prin- 
cipal sum  charged  upon  the  real  estate  of  the  testator, 
and  how  much  was  due  to  the  legatees  or  executors 
in  respect  thereof;  and  proper  declarations  and  diree- 
tions  ought  to  have  been  made  and  given  for  doing 
justice  in  respect  of  the  legacies  and  their  interest, 
between  Lord  and  Lady  Milltotvn  and  the  Appellant, 
and  for  preventing  the  estate  of  the  latter  from  being 
burdened  with  what  the  former  ought  to  bear, 

[Lord  Cottenham: — But  are  you  entitled  to  an 
inquiry  of  what  the  fund  consists,  as  between  the 
legatees  and  the  estate,  when  there  is  another  method 
of  settling  that  between  the  tenant  for  life  and  the 
remainder-man  ?J 

There  is  outstanding  personal  estate  yet  remaining, 
and  as  that  is  got  in  from  time  to  time,  orders  will  be 
obtained  for  the  application  of  it  in  payment  of  inte- 
rests, if  the  order  already  made  for  that  purpose  is 
to  be  considered  consistent  with  the  decree  of  1835. 
Then  it  is  apprehended  that  the  Appellant  will  be 
without  remedy :  the  tenant  for  life  may  die,  and  in 
that  event  all  the  legacies  must  be  raised  out  of  the 
real  estate ;  and  if  the  remainder-man  shall  then  com* 
plain  that  the  personal  estate  was  not  applied  in  pay- 
ment of  them,  he  will  be  told  it  was  deficient,  and, 
under  the  orders  of  the  Court  ^Chancery,  was  wholly 
applied  in  payment  of  interest.  If,  in  the  opinion  of 
the  House,  the  decree  justifies  the  course  taken  in  the 
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1849.  Court  below,  we  should  ask  that  this  appeal  may 
stand  over  in  order  that  it  may  be  extended,  and  the 
form  of  the  decree  altered,  according  to  the  prin- 
ciples laid  down  in  it. 

[Lord  Cottenham : — As  I  read  the  decree  of  June 
1836,  it  leaves  the  personal  estate  to  be  administered 
according  to  the  ordinary  course  of  administration.] 

If  that  be  the  meaning  of  the  decree,  then  the  sub- 
sequent orders  of  the  Master  of  the  Rolls  and  Lord 
Chancellor  are  inconsistent  with  it ;  and  we  ask  that 
those  orders  may  be  reversed  or  varied,  and  that  it 
may  be  referred  back  to  the  Master  to  ascertain  the 
circumstances  relating  to  the  personal  funds,  to  see 
whether  they  ought  not  to  be  applied  in  relief  of  the 
real  estate. 

Mr.  Pemberton  and  Mr.  Purvis^  for  Lord  and  Lady 
Milltown : — ^The  order  complained  of  was  made  on 
an  interlocutory  application  to  appropriate  a  fund  to 
the  payment  of  sums  which  were  found  by  the  Mas- 
ter's report  to  be  due;  and  the  only  question  for 
argument  here  is,  whether  the  order  ought  to  have 
been  made  without  a  declaration  that  it  should  be 
without  prejudice  to  the  rights  of  other  parties.  The 
constitution  of  the  suit  rendered  it  impossible  to  adju- 
dicate in  it  upon  the  respective  rights  of  the  infant 
and  of  Lady  Milltown.  The  plaintiffs  in  the  suit  were 
trustees  of  funds  for  the  payment  of  an  annuity  under 
the  first  Lord  Castlecoote^s  will ;  and  various  claims 
being  made  on  his  estate,  a  suit  was  instituted  by 
them,  and  a  decree  obtained,  under  which  the  ac- 
counts of  that  estate  were  taken,  and  nothing  remained 
to  be  done  in  that  suit  but  to  hand  over  the  surplus 
funds  to  Eyre  Tilson,  Lord  Castlecoote.  On  his  death 
his  representatives  were  brought  before  the  Court  by 
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bill  of  revivor  and  supplement,  and  a  decree  made  for       1842. 
carrying   his  will  also  into   effect,  with   which  the       cootb 
plaintiffs  had  no  concern^     The  orders  which  have     _   ^- 
been  made  are  consistent  with  the  decree,  and  with 
what  will  have  to  be  done  as  between  the  infant  and 
Lady  Milltownj  but  which  cannot  be  done  in  this 
suit ;  in  which,  being  a  suit  for  the  administration  of 
the   estate  of  Charles  Henry^    Lord  Castlecootey    an 
account  has  also  been  taken,  quite  inconsistently  with 
the  practice  in  the  English  Courts,  of  the  estate  of 
jEyre  TilsoHy  Lord  Castlecoote. 

It  is  said  to  be  a  hardship  on  the  Appellant  that 
Lady  Milltown  should  not  pay  all  the  interest ;  but  the 
feult  is  with  those  who  represent  the  infant — 

[Lord  CoUenham : — There  is  one  difficulty  in  that 
view  of  the  case ;  because  the  order  adjudicates  between 
the  defendants,  the  t^iant  for  life,  and  remainder-man. 
It  directs  that  the  fund  should  not  be  disposed  of  as 
contended  for  by  JSyre  Coote ;  whereas  neither  Eyre 
Coote  nor  Lady  Milltown  had  anythingto  do  with  it.] 

What  is  asked  on  the  other  side  could  never  be 
worked  out  in  this  suit.  It  is  not  sufficient  to  ascer- 
tain what  portion  of  Eyre  TUson^  Lord  Castlecoote's 
estate  was  principal  and  what  interest.  It  is  impos- 
sible to  adjudicate  upon  the  equities  arising  out  of  the 
administration  of  his  estate,  until  issue  is  joined  be- 
tween Eyre  Coote  and  Lady  Milltown^  between  whom 
the  real  estate  is  divided,  and  the  whole  accounts  of 
the  personal  estate  taken.  Until  a  bill  is  filed  by  the 
Appellant,  he  cannot  obtain  a  receiver  of  the  real 
estate. 

Mr.  Tinneyy  in  reply: — A  decree  has  been  made 
which  is  irregular,  but  which  affects  the  rights  of  all 
parties,  and  which  has  been  acquiesced  in  by  alL     So 
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1842.  long  since  as  1833,  an  order  was  made  referring  it  to 
CooTB  ^^^  Master  to  inquire  as  to  the  estates  of  both  the 
^'  Lords  Castlecoote ;  and  the  Master  reported,  and  a  de» 
cree  was  made  upon  the  footing  of  the  report ;  so  that 
what  the  other  side  contend  cannot  be  done  has  already 
been  done  in  this  suit,  and  has  been  adopted  by  this 
House. 

Lord  Cottenham : — I  see  no  direction  in  the  decree 
for  continuing  the  accounts  of  the  personal  estate 
against  the  personal  representatives  of  Eyre  TUson^ 
Lord  Castlecoote ;  and  the  rights  of  the  Appellant  and 
Respondent  can  never  be  settled  until  those  accounts 
are  taken.  You  cannot  get  a  receiver  appointed  as 
between  co-defendants,  even  in  Ireland^  If  these  rights 
jcannot  be  worked  out  in  this  suit,  the  House  cannot 
sanction  an  irregularity;  and  if  the  House  has  already 
adopted  an  irregular  course,  that  furnishes  the  strong- 
jest  reason  for  not  pursuiog  it  further. 

The  Lord  Chancellor : — What  you  (to  Mr.  Unney) 
ask  would  be  irregular ;  and  the  danger  you  appre- 
hend would  be  sufficiently  guarded  against  by  an 
order  affirming  the  orders  of  the  Court  below,  without 
prejudice.  AH  you  are  entitled  to  here  is  a  declarar 
tion  that  the  order  is  not  to  prejudice  the  question  as 
to  the  rights  between  the  tenant  for  life  and  the 
remainder-man. 

Lord  Cottenham' — I  think  this  alteration  (of  the 
order  of  the  29th  of  June  1840)  will  meet  the  justice 
of  the  case,  viz. :  *^ And  his  Honor  did  declare,  with 
reference  to  the  special  point  in  the  report  bearing 
date  the  18th  day  of  June  1840."  Then  leave  out 
tlijc  words  "  having  regard  to  the  terms  of  the  decree," 
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and  retain  these,  **  the  sum  of  3,303  /.,  found  by  the  1842. 
report,  &c.,  should  be  paid  to  the  legatees."  Then  cootk 
leave  out  the  words  at  the  end,  "  and  not  as  con-  ''• 

tended  for  by  Eyre  Coote^  a  minor ;"  and  substitute 
these  words,  "  without  prejudice  to  any  question  be- 
tween the  tenant  for  life  and  the  remainder-man,  as 
to  the  manner  in  which  the  principal  and  interest 
of  such  legacies  should  be  paid/' 

The  Lord  Chancellor  (in  answer  to  Mr.  Tinney) : — 
There  will  be  no  costs.  The  variation  is,  that  the 
order  be  without  prejudice  to  any  question  between 
the  tenant  for  life  and  the  party  entitled  in  remainder 
to  the  real  estate,  as  to  the  manner  in  which  those 
legacies  ought  ultimately  to  be  paid. 

Lord  Cottenkam  repeated  that  the  alteration  to  be 
made  in  the  order  was  to  leave  out  the  words  ^^  having 
regard  to  the  terms  of  the  decree ;"  and  also  to  leave 
out  the  words  **  and  not  as  contended  for  by  the  coun- 
sel for  JEyre  Coote^  a  minor ;"  and  at  the  end  of  the 
paragraph  to  introduce  these  words,  "  without  preju- 
dice to  any  question  between  the  tenant  for  life  and 
the  parties  interested  in  the  estate  subject  to  the  life 
estate,  and  as  to  the  manner  in  which  the  principal 
and  interest  of  the  legacies  ought  ultimately  to  be 
paid." 

(The  order  of  the  Master  of  the  Rolls,  and  the 
order  affirming  it,  were  accordingly  varied,  without 
costs  to  either  party.) 
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1842 ;         The  Rev.  Henry  Collison,  Clerk     -  Appellant. 

June  24. 28. 

The  Rev.  William  Curling,  Clerk,!  y>  ,    . 

and  Others -    -    ij^-^"*^'*- 

Will;         A  TESTATOR  bequeathed   to  trastees  a  sum   of  15,000/.   in  the 
Construction,        3  per  cent.  codboIb,  to  be  deemed  a  legacy  of  quantity  and  to  be 
I^goey  of         due  at  his  death  as  if  the  same  were  a  specific  legacy ;  and  he 
Stock.  directed  that,  if  he  should  not  die  possessed  of  3  per  cent,  consols 

sufficient  to  satisfy  the  said  sum,  his  executors  should,  within  two 
months  after  his  decease,  purchase  so  much  consols  as  shonld 
make  up  the  deficiency  or  full  amount  thereof,  as  the  oase  might 
require :  and  he  created  a  term  in  his  real  estates,  one  trust  of 
which  was  to  raise  the  full  amount  or  deficiency  of  the  said  sum 
of  consols,  in  case  he  should  not  have  at  his  decease  a  sufficient 
sum  in  that  fund  to  answer  the  legacy.  The  will  was  dated  in 
1832  ;  the  testator  died  in  1835,  having  only  3,000  l^per  cent. 
consols,  which  had  been  purchased  in  1834:  he  had  in  1824 
3old  out  12,000  L  consols,  which  then  stood  in  his  name,  and  paid 
the  produce  to  his  brother,  upon  mortgage  of  freehold  estates, 
subject  to  redemption  by  re  transferring  or  replacing,  on  request, 
12,000/.  consols,  into  the  name  of  the  testator  or  his  execu-r 
tors,  and  on  payment  of  interest  equal  to  the  dividends,  until 
replaced.— 
Held  (affirming  the  Vice-Chancellor's  and  Lord  Chancellor's  de- 
crees) that  the  12,000  /.  consols  secured  by  the  mortgage  to  be 
replaced,  were  well  bequeathed  to  make  up  the  legacy  of  15,000/. 
3  per  cent,  consols. 

1  HE  question  in  this  appeal  was,  whether  a  sum 
of  12,000/.,  3  per  cent,  consols,  which  a  testator  was 
entitled,  under  a  mortgage  security,  at  the  times  of 
making  his  will  and  of  his  death,  to  have  transferred 
to  him,  was  applicable  to  the  payment  of  a  legacy  of 
1 6,000  /.,  3  per  cent,  consols,  given  by  his  will  to 
trustees  on  certain  trusts  therein  mentioned.  The 
will  and  mortgage  deed  are  stated,  together  with  the 
Lord  Chancellor's  judgment,  declaring  that  the  said 
12,000/.  passed  by  the  bequest,  in  4  Mylne  &  Craig^ 
p,  63. 


CASES  IN  THE  HOUSE  OF  LORDS.  89 

From  that  judgment  and    decree  the    residuary        1842. 
legatee  brought  this  appeal.  C^I^m 


Mr.  Bethetl  and  Mr.  Wray,  for  the  Appellant: — 
By  this  will  stock  legacies  are  given,  not  as  specific 
legacies,  but  as  legacies  of  quantity,  and  the  personal 
estate  is  not  charged  with  the  payment  of  them,  unless 
it  answer  a  particular  description;  the  real  estates 
being  charged  in  case  the  testator  should  not  die  pos- 
sessed of  sufficient  stock  of  a  certain  denomination. 
The  question  therefore  is,  whether  the  testator,  in 
respect  of  his  right  under  the  mortgage  deed,  can  be 
considered  to  have  been  "  possessed  "  of  the  sum  of 
12,000  /.  of  that  stock  at  the  time  of  his  death.  The 
decree  has  put  a  construction  on  the  will,  and  so  has 
proceeded  upon  a  basis,  which  is  at  variance  with 
established  principles ;  all  that  was  necessary  being 
an  inquiry,  independently  of  the  will,  as  to  the  fact 
whether  the  testator  died  possessed  of  a  sufficient 
sum  of  3  per  cent,  consols  to  answer  the  legacy  of 
r6,000  /.  3  per  cent,  consols. 

In  construing  a  will,  the  primary  and  natural 
signification  of  the  words  employed  by  the  testator 
is  to  be  adopted,  and  the  construction  is  not  to  be 
arrived  at  by  means  of  an  inquiry  into  circumstances 
extriusic  to  it.  When  a  testator  speaks  of  his  being 
possessed  of  stock,  he  uses  plain  and  familiar  language, 
by  which  he  obviously  means  stock  standing  in  his 
own  name,  or,  which  is  the  only  exception,  in  the 
name  of  his  trustee.  There  is  nothing  in  this  will  to 
justify  any  interpretation  of  its  language  other  than 
the  ordinary  signification ;  and  it  was  admitted  by  the 
Judges  below  that  the  word  '*  possessed,"  in  its  ordi- 
nary acceptation,  was  not  satisfied  by  the  existence  of 
the  mortgage.     The  utmost  latitude  of  interpretation 
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1842.        that  word  will  admit  of  is,  that  the  poesession  of  a 
CoLLisoN     trustee  would  satisfy  it.     The  rule  of  construction  is, 
^-  that  words  must  be  taken  in  their  primary  sense, 

unless  the  instrument  itself  warrants  in  some  way  a 
departure  from  it  Here,  without  any  such  warrant, 
the  primary  meaning  has  been  abandoned,  and  the 
will  has  been  interpreted  by  the  result  of  an  inquiry 
into  the  state  of  the  testator's  assets  at  the  sereral 
dates  of  his  will  and  of  his  death. 

It  was  said  in  the  Court  below  that  lending  does  not 
change  the  property  in  the  thing  lent ;  and  that  the 
testator  held  a  contract  under  which  he  was  entitled, 
at  any  time,  to  require  the  transfer  into  his  name  of 
12,000^  stock.  As  mortgagee  he  might  have  filed  a 
bill  to  have  the  stock  transferred,  but  his  proper  re* 
medy  was  by  foreclosure ;  and  it  is  impossible,  in  strict 
accuracy  and  in  a  l^al  and  technical  sense,  to  say 
that  a  party,  who  has  lent  stock  upon  terms  giving 
an  option  to  the  borrower  either  to  retransfer  stock  or 
suffer  his  estate  to  be  foreclosed,  has  a  right  to  have 
such  stock  transferred.  Undoubtedly,  in  equity,  a  party 
is  held  to  have  the  thing  he  is  entitled  to  under  a 
written  contract ;  but  to  make  that  principle  appli- 
cable to  the  present  case,  it  must  be  shown  that  the 
effect  of  this  contract  is  to  give  the  mor<^agee  the 
right  to  a  transfer  of  stock ;  his  right  being  to  enforce 
the  remedy  of  foreclosure  given  him  by  the  contract, 
in  the  event  of  the  mortgagor  failing  to  perform  it. 
The  judgment  of  the  Court  below  commences  with  an 
hypothesis  of  intention,  and  all  the  reasoning  proceeds 
upon  a  reference  to  the  state  of  circumstances  at  the 
date  of  the  will ;  whereas  the  will  makes  no  reference 
to  the  mortgage  then  existing ;  on  the  contrary,  the 
language  of  the  will  is  prospective,  and  speaks  of  the 
funded  property  of  which  the  testator  should  be  pos- 
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sessed  at  the  time  of  his  death.     Yet  it  has  been  de-        i842. 
cided  that  these  expressions  were  used  by  him  with    coixmoh 
reference  to  the  period  when  he  made  his  will.  «• 

[Lord  Cottenham : — Where  a  testator  had  given  all 
his  property  to  one  person,  and  all  his  mortgaged  pro- 
perty to  another,  and  he  had  been  a  mortgagee  in 
possession,  evidence  was  admitted  to  show  whether 
he  had  treated  the  mortgaged  property,  of  which  he 
had  been  in  possession,  as  his  own.  The  ambiguity 
in  a  will  does  not  arise  until  the  state  of  the  property 
is  known.] 

In  that  case  reference  was  directly  made  in  the  will 
to  extrinsic  circumstances ;  and  in  the  interpretation 
of  a  will,  regard  may  be  had  to  extrinsic  circum- 
stances  in  two  cases^  viz.  either  in  order  to  understand 
the  language  of  the  will  and  enable  the  Court  to 
place  itself  in  the  situation  of  the  testator,  or  to  -com- 
prehend the  description  of  external  objects.  Cases 
may  be  cited  which  show  the  anxiety  of  the  Courts  to 
adhere  to  the  rule  of  construction  which  excludes  the 
consideration  of  extrinsic  circumstances  in  instances 
where  it  might  have  been  supposed  they  would  have 
departed  from  it ;  Doe  d.  Oxenden  v.  Chichester  (a), 
Pocock  V.  The  Bishop  of  Lincoln  (b).  In  Jones  v. 
Tucker  (c)  an  inquiry  as  to  the  personal  property  of  the 
testator  at  the  date  of  the  will,  with  a  view  to  aid  the 
<^onstruction,  was  refused ;  so  also  in  Jones  v.  Curry  {d)y 
and  A  ndrews  v.  Lemon  (e).  The  Courts  always  adhere  to 
the  strict  and  proper  sense  of  words,  unless  laid  under 
the  necessity  of  departing  from  it.  Here  the  words 
^possessed"  and  **have,''  are  in  themselves  unam- 

(a)  3  Taunt.  147  ;  4  Dow,  65.        (d)  1  Swanst.  66. 

lb)  3  Brod.  &  B.  27.  {c)  Cited  i»  4  Dow,  90. 

(c)  2  Meriv.  533. 
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1842.  biguous  technical  terms,  and  there  is  no  other  Ian* 
CoLLisoK  S^^^  ^°  ^^^  ^^^^  *^  justify  putting  any  secondary 
^    »•         or  popular  interpretation  upon  them. 

There  is  another  view  m  which  the  question  may 
be  regarded.  The  judgment  has  declared  that  the 
testator  was  possessed  of  15,000  /.  consols  at  his  death; 
and  by  consequence,  that  his  real  estate  is  not  charged 
with  the  legacy.  Supposing,  then,  that  the  mortgaged 
estate  had  not  been  worth  a  shilling,  the  legatees 
would  have  taken  nothing.  The  Court  is  bound  to  go 
to  that  extent;  because  having  declared,  upon  its  view 
of  the  testator's  intention,  that  the  mortgage  security 
was  to  be  regarded  as  so  much  stock  standing  in  the 
testator's  name,  it  has  made  the  legacy  dependent  on 
the  sufficiency  of  the  mortgage  contract. 

The  decision  in  this  case  goes  farther  in  the  adop- 
tion of  equivalent  circumstances  as  a  means  of  satis- 
fying the  testator's  intention  than  any  case  has  hitherto 
gone.  In  construing  a  will,  the  grammatical  mean- 
ing is  first  to  be  regarded:  and  if,  upon  looking  to  the 
circumstances  which  existed  at  the  testator's  death,  it 
is  found  that  a  sensible  construction  cannot  in  that 
way  be  attributed  to  the  will,  the  Court  is  then  at 
liberty  to  look  out  of  the  will  to  extrinsic  circum- 
stances, in  order  to  ascertain,  and  give  effect  to,  the 
testator's  intention,  and  prevent  an  intestacy.  The 
trusts  of  this  bequest  are  peculiar,  being  designed  to 
make  immediate  provision  for  the  testator's  sister  for 
life  to  her  separate  use,  and  her  children  afterwards ; 
with  a  direction  to  raise  the  requisite  amount  of  stock, 
if  the  testator  should  not  die  possessed  of  it,  within 
two  months  after  his  decease.  It  is  not  a  case  in 
which  the  testator  gives  so  much  stock  without  saying 
%  more  ;  but  he  contemplates  the  possibility  of  his  not 
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being  possessed  of  the  stock,  and  provides  for  that        i842. 
contingency.    That  the  law  wholly  shuts  out  evidence     collison 
where  a  grammatical  meaning  can  be  attributed  to  a         v* 
will,  appears  from  Rose  v.  Bartlett  (J)j  approved  by 
Lord  Eldan  in  Thompson  v.  Lady  Lawley  {g). 

[The  Lord  Chancellor : — ^A  man  lends  so  much 
stock ;  you  say  he  no  longer  has  it,  and  it  will  not  pass 
by  his  will.  If  it  were  a  chattel  lent  by  one  party  to 
another,  as  a  horse  or  a  table,  to  be  returned  in 
specie,  you  would  have  no  doubt  that  it  passed  by  the 
will  under  such  circumstances  as  the  present.] 

An  estate  contracted  to  be  purchased  is  not  con- 
sidered in  equity  as  the  estate  of  the  purchaser,  unless 
he  can  enforce  the  contract.  The  present  contract 
moreover  is  to  transfer  stock  **upon  request,"  and 
there  is  no  evidence  of  a  request  having  been  made ; 
yet  a  bill  could  not  have  been  filed  seeking  a  transfer, 
without  a  request  first  made. 

The  mortgagor  is  only  under  a  moral  obligation  to 
transfer,  which  no  one  can  enforce  against  him  :  and 
yet  a  bequest  like  the  present  is  held  capable  of  being 
satisfied  by  this  contract.  The  testator  lived  only 
three  years  after  the  date  of  the  will,  which  was  not 
long  enough  for  the  completing  the  investments  he 
had  commenced  making  in  the  3  per  cents,  for  the 
purpose  of  answering  this  legacy.  The  cases  of 
Banks  v.  Sladen  (A),  and  Sheffield  v.  The  Earl  of 
Coventry  (i),  demonstrate  with  great  clearness,  that 
in  dealing  with  bequests  of  stock,  the  Court  will  not 
regard  the  state  of  circumstances  at  the  date  of  the 
will,  but  only  that  which  exists  at  the  death  of  the 
testator. 

Mr.  G.  Richards  and  Mr,  J.  Parker ^  for  the  Re- 

(/)  Cro.  Car.  292.  {h)  1  Russ.  &  M.  216. 

{g)  2  Bos.  &  P.  303.  (t)  2  Russ.  &  M.  317. 
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1842.  pondents : — ^The  case  has  been  argued  for  the  Appel- 
CoLLisoN  iant  on  two  fallacies :  one  that  extrinsic  evidence  has 
^  ^'  been  admitted  in  order  to  put  a  construction  on  the 
will ;  and  the  other,  that  certain  words  in  the  will 
have  been  interpreted  in  a  secondary  or  popular,  and 
not  in  their  primary  sense.  The  evidence  in  ques- 
tion has  only  been  used  to  show  the  state  of  circum- 
stances to  which  the  will  was  to  be  applied  upon  the 
testator's  decease ;  and  if  the  Appellant  considers 
that  any  part  of  it  ought  to  have  been  excluded 
as  applying  to  a  different  period,  he  should  have 
appealed  from  the  order  of  reference  of  1837,  in 
obedience  to  which  the  Master  reported. 

With  regard  to  the  language  of  the  will,  if  a  tes- 
tator gives  a  house  or  a  horse,  inquiry  as  to  the  gift 
must  be  made  beyond  the  will ;  not  to  ascertain  what 
the  testator  meant  by  the  language  he  has  used,  but 
for  the  application  of  it.  If  a  testator  bequeaths  all 
his  furniture  to  A.^  there  must  be  an  inquiry  of  what 
his  furniture  consists,  part  of  it  perhaps  being  in  his 
mansion-house,  and  part  lent  to  some  one ;  but  if 
lent,  the  testator  would  be  said  to  be  possessed  of  it, 
and  it  would  pass  under  the  bequest.  It  is  a  fallacy 
to  limit  stock  possessed  by  the  testator,  to  stock 
standing  in  his  name,  or  in  that  of  his  trustee ;  and 
the  admission  that  it  would  pass  if  in  the  name  of 
the  latter,  is  altogether  destructive  of  the  whole  pro- 
position, although  it  is  attempted  to  evade  that  diffi- 
culty by  saying,  that  in  that  case  the  testator  would 
have  power  over  it  de  jure.  Then  apply  the  lan- 
guage of  the  will  to  the  actual  circumstances  of  the 
case :  to  the  recital  in  the  mortgage  deed ;  the  fact 
of  its  being  a  loan  of  1 2,000  Z.  consols,  and  a  con- 
tract to  "  replace  "  that  sum  of  stock,  and  not  to 
repay  an  equivalent  in  money  ;  that  the  character  of 
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stock,  which  originally  belonged  to  it,  was  never  al-       i842. 
tered  ;  the  dividends,  and  not  interest,  being  all  along    colltson 
paid  upon  it,  just  as  if  it  were  still  standing  in  the  v* 

lender's  name  at  the  Bank :  and  having  regard  to 
these  facts,  it  is  impossible  not  to  see  that  the  testator 
meant  and  referred  to  that  very  sum  of  stock  in  his 
will.     It  is  said  that  we  pass  by  the  primary  meaning 
of  the  word  "  possessed,"  and  use  it  in  a  secondary 
sense;  but  " possessed "  is  a  flexible  term,  and  the 
lender  or  purchaser  of  a  chattel  is  properly  said  to 
be  possessed  of  it ;  he  is  not  possessed  of  it  as  being 
in  any  particular  house  or  drawer,  but  as  that  to 
which  he  is  entitled,  or  of  which  he  has  contracted 
for  the  purchase.     The  argument  on  the  other  side 
would  make  the  rights  of  the  individual  depend  upon 
the  possibility  of  a  breach  of  contract  by  the  'party 
whose  duty  it  is  to  perform  it.     So  if  a  testator  gives 
A.  all  the  stock  of  which  he  is  possessed,  and  he  has 
a  contract  for  stock,  the  stock  contracted  for  will  pass 
to  A.      Words  which   primarily  would   only   pass 
freehold  property,  will  pass  leaseholds  if  used  in  a 
sense   intended   to   comprehend   them ;    Hohson   v. 
Blackburn  (A),  Atcherley  v.  Vernon  (I).      In  Noel  v. 
Hoy  (tn),  it  was  unsuccessfully  contended  that  the  term 
"possessed"  was   inapplicable  to  copyholds.     Here 
the  testator  mentions  the  legacy  several  times :  he 
first  gives  a  sum  of  16,000/.   interest  or  share  in 
the  3  per  cent,  consols ;  afterwards  he  says,  "  if  I 
shall  not  die  possessed  of  3  per  cent.  Consolidated 
Bank  Annuities  sufficient,"  &c. ;  using  more  general 
language ;  and  at  the  concluding  part  of  the  will, 

"in   case   I  shall   not  have   sufficient   3  per  cent. 

Annuities,''  &c. ;  but  he  nowhere  speaks  of  stock 

/Jk)  lMyl&K.57L  (m)  5  Madd.  38. 

(J)  JO  Mod.  518. 
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184^.  Standing  in  his  name ;  and  it  is  remarkable  that  the 
CoLLisoN  12,000/.  consols  lent  on  mortgage,  and  the  subse- 
V'  quent  investments  made  by  the  testator  in  that  fund, 

together  make  up  the  precise  amount  of  stock  requi- 
site to  answer  the  legacy.  The  testator  in  his  life- 
time could  have  enforced  a  transfer  of  the  stock  by 
means  of  a  bill  of  foreclosure,  or  he  might  have 
brought  an  action  on  the  covenant  in  the  mortgage 
deed.  It  is  said  the  security  might  have  proved 
deficient ;  but  that  is  not  material,  for  if  the  stock 
had  been  standing  in  his  own  name,  and  it  had  been 
transferred  by  a  forged  power  of  attorney,  the  same 
result  would  have  happened. 

[The  Lord  Chancellor : — ^The  stock  might  have 
been  standing  in  the  name  of  trustees,  who  might 
have  secretly  committed  a  breach  of  trust  by  selling  it 
out  in  the  testator's  lifetime ;  in  which  case  the  same 
difficulty  would  exist.] 

The  term  "  legacy  of  quantity  *'  denotes  a  general, 
as  distinguished  from  a  specific,  legacy ;  and  it  is  so 
used  by  Lord  Thurlow  in  Ashburrier  v.  M'Guire  (n). 
The  testator  therefore  meant  the  legacy  to  be  paid  at 
all  events,  without  reference  to  the  state  of  his  funds 
at  his  death ;  but  the  legacy  was  to  be  specific  in  this 
sense,  that  the  stock  possessed  by  him  in  the  3  per 
cents,  was  to  be  first  applied  in  payment  of  it.  In 
Dowson  V.  Gaskoin(o)j  an  inquiry  was  directed  as  to 
the  particulars  of  personal  estate  at  the  date  of  the  will; 
and  in  the  same  volume  of  Reports  containing  that 
case,  a  similar  instance  occurs. 

Mr.  Bethellj  in  reply : —Throughout  the  argument 
for  the  Respondents,  the  question  has  been  regarded  as 
if  the  will  were  worded,  "  whereas  I  am  possessed  of 

(n)  2  Bro.  C.  C.  114.  (o)  2  Keen,  14. 
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SO  much  stock,  now  I  hereby  give  the  same."     If  the        1842. 

testator  had  used  such  language,  it  might  perhaps  with     collisow 

legal  consistency  be  inquired,  whether  the  word  "  pos-  *'• 

sessed"  admitted  of  a  more  extended  signification  ;  but 

the  words  are,  "  If  I  shall  die  possessed ;"  so  that  not 

only  is  attention  not  directed  to  what  did  then  exist, 

but  it  is  directed  to  what  should  thereafter  exist.     In 

no  one  instance  in  the  will  does  the  testator  mention 

the  stock  as  if  he  had  it,  but  as  if  he  had  it  not ;  and 

therefore  the  will  must  not   be   construed  as  if  he 

had  it. 


The  Lord  Chancellor : — I  retain  the  opinion  which  June  ^2B. 
I  have  more  than  once  expressed  during  the  argu- 
ment. The  testator  bequeathed  a  sum  of  16,000/. 
interest  or  share  in  the  joint  stock  3  per  cent,  consoli- 
dated Bank  annuities,  to  be  deemed  a  legacy  of 
quantity  and  to  be  due  at  his  death,  as  if  the  same 
were  a  specific  legacy,  on  certain  trusts  therein  men- 
tioned; and  he  provided  that* in  case  he  should  not 
have  that  sum  in  stock  at  the  time  of  his  death,  in 
that  case  a  sum  of  money  should  be  raised  from  a 
leasehold  term  for  600  years,  sufficient  to  purchase 
stock  to  make  up  the  deficiency. 

Now  the  facts  as  to  the  state  of  the  property  were 
these : — he  had  purchased  some  time  before  his  death 
3,000  /.  3  per  cent,  consols ;  he  had  before  that  period 
a  sum  of  12,000  L  3  per  cent,  consols;  he  had  lent  that 
12,000/.  B  per  cent,  consols  to  a  relation  of  his,  upon 
condition  that  that  sum  of  consols  should  be  retrans- 
ferred  and  replaced  at  his  request,  and  that  in  the 
meantime  a  sum  equal  to  the  dividends,  and  payable 
at  the  time  that  the  dividends  were  payable,  should  be 
paid  to  him.  Now  my  opinion  is,  that  having  this 
property  at  the  time  of  his  death,  namely,  the  3,000  /. 

VOL.  IX.  H 
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1842.  3  per  cent,  consols,  and  being  entitled,  as  I  consider 
CoLLwow  ^^  entitled,  to  the  other  12,000  /.  3  per  cent,  consols, 
»•  he  had,  within  the  meaning  of  this  bequest,  at  the  time 
of  his  death  16,000/,  Z  per  cent,  consols;  and  that 
they  would  satisfy  the  terms  of  the  legacy.  Under 
such  circumstances  I  consider  that  the  judgment  of 
the  Court  below  was  right. 

Lord  Campbell : — I  entirely  concur  in  the  opinion 
expressed  by  my  noble  and  learned  friend.  It  seems 
to  me  to  be  in  conformity  with  the  principle  well 
established  on  the  subject,  and  in  accordance  with  all 
the  decisions ;  and  I  think  it  would  be  most  formidable 
if  it  were  to  be  supposed  that  we  are  departing  from  the 
principle  that  you  cannot  admit  extrinsic  evidence  to 
show  the  sense  in  which  a  testator  used  any  particular 
expression.  I  disclaim  all  intention  of  any  such  de- 
parture on  this  occasion ;  on  the  contrary,  I  have 
looked  to  the  will,  I  have  put  an  interpretation  on  it ; 
and  I  apprehend  that,  according  to  the  just  interpreta- 
tion of  that  will,  stock  which  the  testator  does  possess 
under  the  circumstances  which  are  here  proved, 
would  be  "possessed*'  by  him  at  the  time  of  his  death. 
Then,  the  reference  is  merely  to  inquire  whether  he 
had  any  such  stock  ;  and  it  is  not  at  all  to  put  an  in- 
terpretation on  the  will,  but  to  apply  the  language  of 
the  will.  I  apprehend  that  according  to  common 
parlance,  not  putting  any  strained  or  secondary  mean- 
ing on  the  language  of  the  will,  the  testator  may  be 
supposed  to  say  that  he  is  possessed  of  stock,  which 
he  held  under  the  name  of  stock.  "Possessed"  is  a 
very  flexible  word.  All  that  I  die  possessed  of,  would 
be  all  the  personal  property  which  I  have :  All  the 
stock  which  I  die  possessed  of,  would  be  stock  which 
I  may  have  lent,  and  which  is  to  be  restored  to  me  in 
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consequence  of  a  contract  which  I  may  have  entered       1842. 

ioto;  and  it  is  a  matter  which  cannot  depend,  I  thinks    Collisow 

on  the  remedy  whether   a  Court  of  Equity  would    ^    ^• 
J  •/•  r  .       T     .         1     .       1      Curling. 

decree  a  specific  performance  or  not  It  is  admitted 
that  if  it  were  a  horse  or  anything  of  that  sort,  that 
was  the  subject  of  the  contract,  the  testator  might  be 
considered  in  possession  of  it ;  but  even  in  that  case 
the  remedy  would  only  be  damages  to  be  raised  from 
his  lands,  in  respect  of  a  breach  of  the  contract.  It 
seems  to  me,  therefore,  that  the  view  taken  of  the  case 
by  his  Honor  the  Vice-Chancellor,  and  by  the  late 
Lord  Chancellor,  was  perfectly  correct,  and  I  move 
that  the  decree  be  affirmed  with  costs. 

Lord  Cottenham:— This  being  an  appeal  against 
a  judgment  of  my  own  in  the  Court  of  Chancery,  I 
abstain  from  taking  any  part  in  the  decision  here;  but 
I  think  it  right  to  say  that,  in  affirming  the  decision 
of  his  Honor  the  Vice-Chancellor  in  the  Court  below, 
I  did  not  intend,  in  the  slightest  degree,  to  impeach 
any  of  the  authorities  which  lay  down  the  rule  of  law 
on  the  subject;  and  I  find  nothing  in  the  report  of  the 
case  at  all  leading  to  any  opinion  inconsistent  with 
the  propriety  of  those  decisions.  The  order  of  refer- 
ence made  by  the  Vice-Chancellor,  which  is  not  ap- 
pealed from,  no  doubt  directed  an  inquiry  as  to  the 
circumstances  with  regard  to  the  testator's  property 
at  the  time  the  will  was  made,  and  at  the  time  of  his 
death.  It  turned  out  that  the  circumstances  at  those 
two  periods  were  identically  the  same ;  it  would  be, 
therefore,  perfectly  immaterial  whether  that  order 
was  right  or  wrong  in  directing  the  inquiry  into  the 
circumstances  which  existed  at  the  time  of  making 
the  will.  It  is  quite  immaterial,  inasmuch  as  there 
are   the   same   circumstances   existing  at   those  two 
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1842.        periods,  and  there  may  be  expressions  referring  to  the 
J"^""^       facts  as  existing  at  the  date  of  the  will.  In  point  of  fact 

COIXISON       .  .  ,  .  *^  J 

V.         it  was  necessary  to  go  into  those  circumstances,  and 
Cdbliwo.    j|.  jg  pg^yj.  ^f  |.j^^  history  of  this  transaction  which  did 

exist  at  the  time  of  the  testator's  death.  The  stock  had 
been  lent  at  an  earlier  period.  The  matter  proceeded 
entirely  on  the  state  of  circumstances  as  they  existed 
at  the  time  of  the  death;  which  it  is  necessary,  and  a 
matter  quite  of  course,  to  ascertain  before  you  can 
know  what  the  subject-matter  is  on  which  the  bequest 
i&  to  operate.  Having  by  the  Master  s  report  ascer- 
tained what  those  circumstances  were,  the  whole  of 
the  decision  turns  on  this,  namely,  that  there  were 
words  in  the  will  sufficient  to  include  the  stock  exist- 
ing under  the  circumstances  found  by  the  Master's 
report.  I  certainly  am  of  opinion  still  that  the  words 
in  the  will  embrace  property  so  circumstanced,  and 
that  appears  to  be  the  opinion  of  the  noble  and 
learned  Lords  who  have  already  expressed  their  opi- 
nions on  the  subject;  and  my  only  object  in  stating 
that  at  all,  is  to  disclaim  any  intention  of  introducing 
any  new  rule  which  is  not  the  regular  and  established 
rule  of  the  Court. 

(It  was  ordered  that  the  decree  be  affirmed,  with 
costs.) 


CUSES  IN  THE  HOUSE  OF  LORDS.  it>i 


Pkadmg. 


Robert  Jones        -     ^     -     -     Plaintiff  in  Error.  1842: 

July  1. 

John  Waite Defendant  in  Error. 

A  DEED  of  separatioQ  between  a  husband  and  bis  wife  baring  been  Agreement ; 

drawn  up,  but  not  executed  by  the  husband ;—  Con- 

Held  that  his  executing  such  deed  was  a  legal  consideration  for  an  nderatUm. 

agreement,  by  a  third  person,  to  pay  a  sum  of  money  to  the  bus-  ^^^^f 

band  towards  the  discharge  of  certain  debts  and  expenses,  for 

which  the  husband  was  solely  liable. 


J  HIS  was  a  writ  of  error  on  a  judgment  of  the 
Court  of  Exchequer  Chamber,  affirming  a  judgment 
of  the  Court  of  Common  Pleas,  in  an  action  brought 
by  John  Waiter  the  Defendant  in  Error,  against 
Robert  Jones,  the  Plaintiff  in  Error. 

The  declaration  (in  assumpsit)  stated  that  Jones, 
en  the  19th  of  October  1833,  signed  a  certain 
memorandum  in  writing,  whereby  he  agreed  with 
Waite  that  the  time  mentioned  in  a  certain  deed  of 
separation  for  Waiter  quitting  a  certain  house  at 
Holloway,  should  be  extended  to  the  9th  of  December 
then  next,  inclusive ;  and  also  to  pay  Waite  t'le  sum 
©f  160/.  by  eight  half-yearly  payments,  towards  Messrs. 
Home  and  Gates  demand  of  366/,  45.  9  6?.,  Waite 
taking  the  whole  of  such  demand  on  himself;  the 
pajrments  to  be  made  at  the  times  of  the  payment  of 
the  annuity  mentioned  in  the  deed  of  separation  : 
and  Jones  agreed  to  pay  20/.  towards  liquidating 
certain  outstanding  debts  at  Richmansicorth ;  and 
also  220/.  towards  certain  household  expenses  at 
Holloway ;  such  last- mentioned  sum  of  220  /.  being 
divided    into  two  payments,  one-half  thereof  being 
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1842.        payable  at  Michaelmas-day  then  next,  and  the  other 
^^^       half  at  Lady-day  1 836.   And  by  the  said  memorandum 
^-  it  was  stated  that  Jones  agreed  to  the  above,  in  con- 

sideration of  Waiters  executing  the  deed  of  separatitmj 
and  agreeing  to  pay  Messrs.  Home  and  GateSj  and 
the  household  expenses  and  Rickmansworth  debts 
in  full. 

The  declaration  then  averred  that  Waite,  confiding 
in  the  said  agreement  of  Jones,  and  in  consequence 
thereof,  was  induced  to,  and  did  then^  execute  the  said 
deed  of  separation  in  the  said  memorandum  mentioned, 
viz.  a  deed  of  separation  between  Waite  and  his  wife; 
and  agreed  to  pay  Messrs.  Home  and  Gates  their 
said  demand  of  366  /.  4  5.  9  d.,  and  the  said  household 
expenses  and  debts  in  full ;  and  then  took  upon  him- 
self the  payment  of  the  said  demands,  debts,  and 
expenses,  whereof  Jone^  then  had  notice ;  yet  that  he, 
JoneSj  refused  (although  often  requested)  to  make  the 
first  payment  of  the  said  sum  of  220  /.  so  agreed  to  be 
paid  by  him  towards  the  household  expenses  at  Hollo- 
way;  which  first  payment,  amounting  to  1 10  /.,  became 
due  by  virtue  of  the  said  agreement,  and  ought  to 
have  been  paid,  at  Michaelmas  1834;  but  the  same 
remained  still  due  from  Jones,  and  Waite  was  obliged 
to  pay  the  same  out  of  his  own  monies. 

To  this  declaration  Jones  pleaded,  first,  the  general 
issue;  secondly,  that  at  the  time  of  the  supposed 
signing  of  the  supposed  memorandum  in  the  decla- 
ration mentioned,  and  before  and  at  the  time  of  the 
commencing  this  suit,  Waite  was  solely  liable  to  pay 
Messrs.  Home  and  Gates  the  payments,  the  supposed 
agreement  by  him  to  pay  which  was,  by  the  said 
supposed  memorandum,  stated  to  be  in  part  the 
consideration  for  Jones  agreeing  as  is  alleged  to  be 
in  the  said  supposed  memorandum  agreed  by  him. 


V, 

Waitb. 
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And  further,  that  fVaite  was,  at  the  said  time  of  the  1842. 
supposed  signing  of  the  said  memorandum,  and  before  Jones 
and  at  the  time  of  the  commencing  this  suit,  solely 
liable  to  pay  the  said  household  expenses  and  Rick- 
mansworth  debts  in  full ;  the  supposed  agreement  by 
fVaite  to  pay  which  expenses  and  debts  in  full  was, 
by  the  said  supposed  memorandum,  stated  to  be  in 
part  the  consideration  for  Jones  agreeing  as  was 
alleged  to  be  in  the  said  memorandum  agreed  by 
him. 

The  Defendant  in  Error  {Waite)  demurred  spe- 
cially to  the  second  plea,  for  duplicity ;  and  the  Plain- 
tiff in  Error  {Jones)  having  joined  in  demurrer,  the 
same  came  on  to  be  argued  in  the  Court  of  Common 
Pleas,  in  May  1835,  when  judgment  was  given  by 
that  Court  for  Waite  (1  Bingh.  N.  C.  656,  where  the 
pleadings  are  formally  set  out). 

Jones  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  by  which  the  judgment  of  the  Court  of 
Common  Pleas  was  afiirmed  :  three  of  the  five  Judges 
before  whom  the  case  was  argued,  agreeing  in  the 
judgment  of  the  Court  of  Common  Pleas ;  the  other 
two.  Lords  Denman  and  Abinger^  dissenting  (5  Bingh. 
N.C.  341,  and  7  Scott,  31). 

The  principal  question  raised  on  the  present  writ 
of  error  was,  whether  that  part  of  the  consideration 
for  the  agreement  which  is  not  answered  by  the  plea, 
viz.  the  execution  of  the  deed  of  separation  by  the 
Defendant  in  Error,  was  sufficient  to  support  the 
promise,  or  whether  it  was  an  illegal  and  void  con- 
sideration. That  question  was  argued  in  the  presence 
of  the  Judges  (a). 

(a)  Among  the  Judges  present  were.  Lord  Chief  Justice  Tlndcd, 
Mr.  Justice  JFilliamSf  Mr.  Baron  Parke,  and  Mr.  Baron  Alder  son. 
The  Judges  before  whom  the  case  was  argued  in  the  Courts  below, 
are  named  in  the  Reports  above  referred  to. 
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i^  Mr.  T.  F.  Ellis,  for  the  Plaintiff  in  Error(6) :— The 

JoNBB  grounds  upon  which  the  judgments  in  the  Courts 
wI'iTE.  below  were  rested,  might  be  reduced  to  these  three : 
1st,  That  though  it  is  true  that  an  agreement  by 
a  husband  to  separate  from  his  wife  would  not  be  a 
good  consideration  for  a  promise  by  a  third  party  to 
pay  him  money ;  yet,  if  the  husband  and  wife  had 
already  agreed  to  separate,  the  execution  of  the  sepa- 
ration deed  by  the  husband  would  be  a  good  consi- 
deration for  a  promise  by  a  third  party  to  indemnify 
the  husband  against  past  expenses,  especially  where 
such  expenses  were  incidental  to  the  past  or  present 
relation  of  the  husband  to  the  wife :  2d,  That  it  ap- 
peared from  the  record  that  the  husband  and  wife 
here  had  already  agreed  to  separate,  and  also  that  the 
expenses  were  incidental  to  the  past  or  present  rela- 
tion of  the  husband  to  the  wife  ;  and  3d,  That  even  if 
the  record  did  not  show  these  facts,  they  would  be 
presumed,  in  order  to  avoid  presuming  the  transac- 
tion to  be  illegal. 

To  these  grounds  of  the  judgments  below  it  may  be 
answered :  First,  that  even  if  a  husband  and  wife  had 
agreed  to  separate,  and  the  husband  had,  either  from 
previously  living  with  his  wife,  or  from  any  steps  taken 
with  a  view  to  the  separation,  already  contracted  a  sole 
liability  to  make  payments,  a  subsequent  contract  by 
a  third  party  to  pay  him  money  for  the  purpose  of 
indemnifying  him  against  such  payments,  in  conside- 
ration  of  his  executing  the  deed  of  separation,  would 
be  illegal,  or  at  best  void.  The  permission  of  the 
husband  to  the  wife  to  live  separate  from  him,  does 
not  affect  the  legal  consequences  of  marriage,  and 
he  is  nevertheless  answerable.     He  may  revoke  the 

{b)  The  Solicitor-general  was  with  him,  hut  was  called  away»  as 
be  was  opening  the  case,  to  attend  his  official  duties. 
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permission ;  for  he  may  go  into  the  Ecclesiastical  1842. 
Court,  and  sue  for  a  restitution  of  conjugal  rights ;  jones 
and  that  Court  would  treat  even  a  deed  executed,  „,*'• 
granting  such  permission,  as  waste  paper.  A  Court 
of  Equity  also  would  refuse  to  enforce  such  a  deed,  as 
being  contrary  to  the  policy  of  marriage;  Worrall 
V.  Jacob  (c),  Wilkes  v.  Wilkes  {d)  ;  nor  could  it  be 
enforced  by  action  at  law.  It  cannot  possibly  be  the 
subject  of  bargain  that  a  man  shall  sign  a  deed  of 
separation  from  his  wife ;  and  it  is  no  answer  to  say 
that  the  separation  had  in  fact  taken  place,  and  that 
it  was  only  the  completion  of  what  had  been  before 
agreed  upon  that  was  stipulated  for :  because  the  exe- 
cution of  the  deed  of  separation  is  one  step  in  further- 
ance of  the  arrangements  for  separation,  and  in  carry- 
ing the  separation  into  eflfect ;  and  if  it  be  (as  was 
admitted  in  the  Courts  below)  illegal  to  separate  in 
consideration  of  money  to  be  paid  to  the  husband,  it 
is  equally  so  to  take  any  single  step  in  furtherance  of 
the  separation  for  such  consideration.  The  fact  that 
the  husband's  liability  to  the  household  expenses 
arose  from  the  past  or  present  relation  of  the  husband 
to  the  wife,  would  make  no  diflference  in  this  view  : 
because  payments  to  a  man,  made  in  order  to  enable 
him  to  pay  what  he  was  previously  solely  liable  to 
pay,  are  like  any  other  payments  of  money  to  him. 
The  present  case  bears  no  analogy  to  that  of  a  con- 
tract made  by  a  husband,  who  has  separated  from  his 
wife,  with  trustees,  for  mutual  indemnification  against 
future  liabilities  to  be  produced  by  the  separation  ; 
such  contract  creating  no  motive  towards  the  act,  but 
simply  providing  against  the  future  consequences  of 
an  act  already  complete;  and  so  covenants  to  indero- 

{c)  3  Meriv.  268.  {d)  2  Dick.  791. 
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1842.       nify  may  be  sued  upon ;  Stephens  v.  Olive  (e),  El- 

^J^^      worthy  V.  Bird  (f).      The  case  of  Nunn  v.   Wils- 

V'  more  (g)  does  not  militate  i^inst  the  general  rule ; 

neither  does  Warrender  v.  fVarrender  (A),  nor  Hindley 

V.  Marquess  of  Westmeath  (i). 

Secondly,  this  record  shows  neither  a  previous 
agreement  to  separate,  nor  that  the  household  ex- 
penses, towards  which  the  payments  by  the  Plaintiff 
in  Error  were  to  go,  were  incidental  in  any  way  to 
the  past  or  present  relation  of  the  husband  to  the 
wife.  As  to  the  separation,  the  record  shows  only 
that  a  deed  of  separation  had  been  drawn  up ;  but 
it  is  not  said  by  whom  it  was  drawn  up,  nor  that  the 
wife  had  ever  known  of  its  existence  :  and  as  to  any 
assent  by  the  husband,  it  appears  only  that  he  was  in- 
duced to  sign  it  by  the  promise  of  money,  upon  which 
this  action  was  brought.  Bargains  on  the  subject  of 
marriage  have  always  been  discountenanced  by  the 
Courts.  A  wager  creating  a  pecuniary  inducement 
to  abstain  from  marriage  has  been  held  void.  Hartley 
V.  Rice  (k) ;  so  also  was  a  covenant  not  to  marry  any 
one  except  the  plaintiff,  in  Lowev.  Peers  (/) ;  so  also 
was  a  condition  annexed  to  a  legacy  given  to  a 
woman  ;  the  condition  being  that  she  would  live  apart 
from  her  husband  ;  Brown  v.  Peck  (m),  Tenjiant  v. 
Braie(n).  An  act  may  be  legal,  as,  for  instance,  not 
to  marry,  or  vote  in  the  election  of  a  Member  of  Par- 
liament ;  but  it  would  be  illegal  to  covenant,  to  do,  or 
to  forbear  to  do,  the  act  for  a  pecuniary  consideration ; 
Key  V.  Bradshaw  (o),  Allen  v.  Heaim  (p).    There  is 

(e)  2  Bro.  C.  C.  90.  (Q  4  Burr.  1225. 

/)  2  Sim.  &  Stu.  372.  (m)  1  Eden,  140. 


) 


(g)  8  T.  Hep.  522.  (w)  Toth.  78 

(A)  2  Clark  &  F.  488.  (o)  2  Vern.  102. 

(t)  6  Barn.  &  C.  200.  (p)  1  T.  Rep.  56. 
(A)  10  East,  22. 
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no  averment  whatever  on  the  record  respecting  the       i842. 
nature  of  the  household  expenses,  nor  how,  or  by,  or       j^^ 
for  whom,  they  were  incurred,  except  the  explanation  «'• 

furnished  by  the  plea ;  namely,  that  the  plaintiff  was 
solely  liable  for  them. —  [Lord  Brougham^  referring  to 
the  report  of  the  judgment  in  the  Court  below,  said 
the  Judges  held  the  deed  of  separation  not  to  be 
illegal,  so  far  as  it  appeared  on  tlie  record.  The 
illegality,  if  any,  must  be  averred  on  the  record.] 

The  Defendant  in  Error  says  on  the  record,  in 
effect,  that  he  would  not  have  executed  the  deed  but 
for  the  consideration  :  is,  then,  the  mere  allegation  of 
the  deed  itself  sufficient  ground  from  which  to  intend 
a  previous  agreement  to  separate?  The  question, 
whether  the  record  shows  either  of  the  supposed  facts, 
may  be  tried  by  supposing  a  plea  to  deny  the  facts 
and  conclude  to  the  country.  Such  a  plea  would 
clearly  be  demurrable,  as  putting  in  issue  matter  not 
alleged. 

Thirdly,  no  presumption  of  such  facts  can  be  made, 
if  the  record  does  not  show  them.  It  may  be  true 
that  the  Courts,  to  avoid  presuming  illegality  or 
fraud,  will  interpret  the  language  of  documents  in 
the  most  favourable  sense ;  but  where  the  language 
shows  a  prima  facie  illegality,  except  upon  the  sup- 
'  position  that  additional  facts  exist  neutralising  the 
illegality,  it  lies  upon  the  party  insisting  upon  the 
legality  of  the  transaction  to  aver  such  additional 
facts.  If  it  were  necessary  for  the  party  disputing 
the  legality  to  negative  by  averment  the  existence  of 
every  conceivable  fact  which  could  remove  the  primd 
Jade  illegality,  no  transaction  could  ever  be  shown  to 
be  illegal.  If  one  fact  be  negatived  by  the  record  for 
the  purpose  of  excluding  its  intendment,  others  might 
in  every  case  be  suggested,  and  it  is  impossible  to 
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1842.  say  to  what  length  a  record  mu8t  go  in  denying  non- 
JoNEs  alleged  facts.  And  such  a  principle  would  impugn 
the  authority  of  every  case  in  which  illegality  has 
been  inferred  from  the  record:  for  no  case  can  be 
shown,  and  scarcely  any  can  be  conceived,  in  which 
some  independent  fact  might  not  be  supposed  which 
would  neutralise  the  illegality.  And  further,  if  any 
presumption  be  made,  it  will  be  that  the  husband  and 
wife  were  living  together,  in  conformity  with  the 
general  policy  of  the  law. 

It  may  be  added,  that  no  action  could  have  been 
maintained  against  the  husband  for  not  executing  the 
deed  pursuant  to  the  memorandum  of  agreement ; 
and  that  therefore,  supposing  the  first  part  of  the 
consideration  not  to  have  been  illegal,  the  agreement 
was  at  least  void  for  want  of  mutuality  ;  Durant  v. 
Titley  (^r),  Jee  v.  Thurlow  (r),  Fletcher  v.  Flct- 
cher(8)j  Westnieath  v.  Westimath  (<),  Lord  St.  John 
V.  Lady  St.  John  (m).  The  cases  of  Lord  Rodney  v. 
Chambers  (x)  and  Guth  v.  Guth  {y)  are  both  disap- 
proved of  by  Lord  JSldon,  in  Lord  St.  John  v.  Lady 
St.  John;  and  Guth  v.  Guth  by  Lord  Loughbo- 
rough,  in  Legard  v.  Johnson  (z). 

Mr.  V.  Richards,  with  whom  was  Mr.  Peacock^  for 
the  Defendant  in  Error: — Deeds  of  separation  be- 
tween husband  and  wife  are  not  necessarily  illegal, 
but  rather  in  the  greater  number  of  instances  they 
are  legal.  The  cases  on  this  subject  are  collected  in 
Jacob's  edition  of  Roper's  Husband  and  Wife  (a). 
The  excepted   case  is  where  the  deed  contemplates 

{q)  7  Price,  577.  (m)  11  Ves.  526. 

(r)  2  Barn.&  C.  547.  (ar)  2  East,  283. 

(s)  2  Cox,  99.  (y)  3  Bro.  C.  C.  614. 

(/)  1  Jac.  126;  1  Dow  &  C.  (z)  3  Ves.  352.  361. 

647 ;  6  Bingh.  N.  C.  339.  (a)  Vol.  ii.  p.  269  et  seq. 
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a  future  separation,  which  is  void  ;    Hindley  v.  The        1842. 
Marquess   of  Westmeath    (b).      Here   the  question        j^^g 
turns  upon  the  plea,  which  we  submit  is  ill.     The  ^' 

Plaintiff  in  Error  is  precluded  by  the  state  of  the 
record  from  taking  an  objection  to  the  deed  for  ille- 
gality. The  agreement  is  set  out  in  the  declaration, 
and  the  allegations  on  the  record  do  not  warrant  the 
confounding  the  execution  of  the  deed  with  the  agree- 
ment to  separate,  which  preceded  it;  JVilson  v. 
Mushet  (c).  Hill  v.  Manchester  and  Salford  Water- 
works (d).  Illegality  of  consideration  must  be  pleaded 
specially.  Potts  v.  Sparrow  (e).  There  is  nothing  on 
the  face  of  the  agreement  to  make  it  void  ;  illegality 
must  be  specially  pleaded; — 

The  Lords  stopped  the  learned  counsel ;  and  by 
their  Lordships'  directions, — 

Mr.  JEllisy  in  reply,  observed  on  the  cases  which 
Mr.  Richards  had  cited.  He  contended  that  they 
supported  his  argument. 

Lord  Brougham : — I  collect  from  the  learned  Judges 
that*  they  do  not  consider  there  was  any  illegality  dis- 
closed by  the  agreement ;  there  is  no  averment  on  the 
record  to  show  it  was  illegal. 

Lord  Chief  Justice  Tindal:— My  brothers  and  my- 
self are  of  opinion  that  there  is  no  illegality  disclosed 
by  this  agreement.  One  part  of  the  consideration  for 
it  is  the  execution  of  the  deed  of  separation,  which, 
as  clearly  appears  from  the  declaration,  was  previ- 
ously agreed  upon  and  drawn  up.  The  second  part 
of  the  consideration  is  the  payment  towards  the  dis- 

(b)  6  Barn.  &  Cres.  200.  {d)  3  Barn.  &  Adol.  544. 

(c)  3  Barn.  &  Adol.  763.  (f)  1  Bingh.  N.  C.  594. 
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^iS42^       charge  of  the  demand  of  Messrs.  Home  and  Gates ; 

Jones  (here  is  no  ground  for  supposing  illegality  in  that ; 
Wa^tb.  *^^  *'^^  question  therefore  comes  to  this, — was  the 
deed  of  separation  which  the  party  agreed  to  execute 
illegal  ?  We  are  bound  to  say  that  in  the  way  in 
which  it  is  presented  to  us  on  the  record,  there  is  no 
illegality  shown  {f). 

Lord  Campbell: — We  are  not  to  know  here  what 
the  deed  of  separation  was,  further  than  as  it  appears 
by  the  record;  and  on  the  record  no  illegality  is 
disclosed. 

Lord  Brougham : — I  agree  with  the  learned  Judges 
that  nothing  is  disclosed  on  the  face  of  the  pleadings 
to  show  the  agreement  to  be  illegal.  I  think  the 
judgment  must  be  affirmed,  and  with  costs. 

(It  was  ordered  accordingly,  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  be  affirmed,  with 
costs.) 

(/)  As  to  the  legality  of  deeds  of  separation  between  husband 
and  wife,  see,  besides  the  cases  cited  supra^  pp.  106  and  108,  the 
recent  case  of  Clough  v.  Lambert y  10  Sim.  174. 


) 


CASES  IN  THE  HOUSE  OF  LORDS. 


Ill 


James  Hamilton 


Appellant. 


John  Wright,  John  Telford,  and! 

Hugh   Moncreiff,    Trustees   of > Respondents. 
Thomas  Wright,  deceased     -     -J 


1842: 
March  6. 
August  2. 


A  Trustee  Ib  bound  not  to  do  anything  which  can  place  him  in  a 
position  inconsistent  with  the  interests  of  the  trust,  or  which  can 
have  a  tendency  to  interfere  with  his  duty  in  discharging  it. 
Neither  the  trustee  nor  his  representative  can  be  allowed  to  retain 
an  advantage  acquired  in  violation  of  this  rule. 

A  trust  was  created  by  a  debtor  for  the  benefit  of  creditors,  and  the 
trustee  had  the  power  to  bind  the  debtor  personally  and  heritably 
for  the  benefit  of  the  trust.  By  the  terms  of  the  trust  deed,  the 
trustee  was  likewise  required  to  do  all  in  his  power  to  keep  the 
residue  of  the  trust  estate  as  large  as  possible  for  the  debtor.  The 
trustee  purchased  an  annuity  granted  by  the  debtor,  after  the  date 
of  the  trust  deed.  The  trustee  died.  His  representatives  sought 
to  enforce  the  annuity  against  the  grantor. — 

It  was  held  that  they  could  not  do  so,  and  a  decree  of  the  Court  of 
Session,  affirming  their  right,  was  reversed. 


Trustee. 
AvnuUy. 


1  HE  process  now  under  appeal  originated  in  a  bill 
of  suspension  at  the  instance  of  the  Appellant,  who 
was  charged  by  the  Respondents,  in  letters  of  horning, 
for  payment  of  certain  sums  contained  in  a  bond  of 
annuity,  dated  the  10th  December  1817 ;  in  which 
bond  the  Appellant  is  a  co-obligant. 

The  following  are  the  circumstances  out  of  which 
this  litigation  has  arisen  : 

On  the  16th  October  1815,  the  Appellant,  being 
then  indebted  to  several  persons,  executed  in  favour 
of  John  Campbell  a  trust  disposition  of  his  estate  and 
effects,  for  the  behoof  of  his  creditors.  The  following 
were  declared  to  be  the  purposes  for  which  the  trust  was 
granted,  viz. :  "  PrimOj  for  payment  of  the  expense 
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1842.  attending  the  execution  of  this  trust,  and  the  regular 
Hamilton  payment  of  the  burdens  affecting,  or  which  shall  aJTect, 
the  said  lands  and  otiiers ;  Secundo,  for  payment  to 
me,  during  my  life,  of  a  free  yearly  annuity  of  600/. 
sterling,  payable  at  Candlemas,  Whitsunday,  Lam- 
mas, and  Martinmas,  by  equal  portions,  beginning  the 
first  term's  payment  thereof  as  at  the  term  of  Lam- 
mas last,  and  yearly  thereafter  at  the  terms  before 
mentioned ;  and  I  shall  be  farther  allowed  to  retain 
my  household  furniture  upon  a  receipt  and  obligation 
to  redeliver  the  same,  or  its  estimated  value,  when  re- 
quired to  do  so  by  my  trustees,  reserving  any  prefer- 
ences which  may  be  acquired  thereon ;  Tertioy  it  is 
hereby  provided  and  declared,  that  these  presents  are 
granted  for  and  to  the  special  end  and  effect,  that  my 
said  trustee  shall,  from  time  to  time,  apply  the  prices 
and  whole  proceeds  of  the  lands  and  others  above  dis- 
poned, and  the  debts  and  other  effects  generally  above 
conveyed,  or  prices  thereof,  for  payment  to  my  credi- 
tors above  named,  or  to  those  who  shall  appear  to  my 
said  trustee  to  have  been  lawful  creditors  of  me  at  the 
date  hereof,  although  not  herein  before  mentioned, 
whom  my  said  trustee  is  authorised  to  assume  into 
the  benefit  of  this  disposition,  and  that  according  to 
the  extent  of  their  several  debts,  and  to  their  several 
rights  and  preferences,  conform  to  a  scheme  of  divi- 
sion to  be  made  thereof  among  my  said  creditors, 
duly  authorised  by  the  said  trustee  for  the  time ;  de- 
claring that  this  disposition  shall  not  import,  be  con- 
strued, or  understood  to  prefer  any  one  creditor  to 
another,  or  to  postpone  or  annul  the  right  and  dili- 
gences of  any  creditor  already  done  or  acquired,  but 
that  the  creditors'  preferences  among  themselves  shall 
remain  unhurt  and  not  prejudged,  in  the  same  man- 
ner as  if  these   presents  had  never  been   granted. 
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reserving  all  objections  to  such  rights  and  securities 
competent  at  law,  and  that  without  anywise  infiising 
or  affecting  the  said  security." 

By  bond  of  annuity,  dated  10th  December  1817, 
subscribed  by  TJiomas  Bowes,  present  Earl  of  Strath- 
more^  and  John  Buchan,  writer  to  the  signet,  and  by 
the  Appellant  James  Hamilton^  writer  to  the  signet, 
the  said  several  parties,  in  consideration  of  the  sum  of 
2,000/.  sterling,  advanced  by  John  Telford^  bound 
and  obliged  themselves,  conjunctly  and  severally,  their 
heirs,  executors,  and  successors  whatsoever,  to  pay  to 
the  said  John  Telford,  his  heirs  and  successors,  an 
annuity  of  221  /.  13*.  Ad.  for  his  natural  life,  begin- 
ning the  first  term's  payment  at  Whitsunday  1818, 
for  so  much  as  should  be  then  due ;  and  the  next 
term's  payment  at  Martinmas  thereafter,  for  the  half 
year  preceding  that  term ;  and  so  forth,  during  the 
natural  life  of  the  said  Thomas  BoweSy  and  the  non- 
redemption  of  the  said  annuity;  with  a  fifth  part  more 
of  each  term's  payment  of  liquidate  penalty  in  case 
of  failure  of  punctual  payment  of  the  same,  and  the 
legal  interest  of  the  said  annuity  from  tlie  respective 
terms  of  payment  thereof,  during  the  not-payment  of 
the  same ;  but  the  said  annuity  to  be  redeemable  in 
manner  therein  mentioned. 

John  Telfordj  in  consideration  of  2,000/.,  assigned 
this  bond,  together  with  the  whole  annuities  which 
should  fall  due  and  payable  from  and  after  the  tepm 
of  Whitsunday  1822,  to  and  in  favour  of  Thomas 
Wiight. 

Mr.  Campbell  having  resigned  the  trust  under  the 
deed  of  1815,  Thomas  Wright,  in  1818,  and  the  Re- 
spondent, John  fVrighty  in  1824,  succeeded  to  it. 

Mr.  Thomas  Wright  died  in  1829,  having  by  his 
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1842.        will   appointed  the   Respondents  his  executors  and 
Hamilton    trustees  of  his  estate. 

^'  The  Appellant  having  become  much  in  arrear  with 

the  annuities,  the  Respondents  instituted  proceedings 
against  him  for  the  recovery  of  the  arrears.  He  pre- 
sented a  bill  of  suspension  on  various  grounds,  to 
some  of  which  it  will  not  be  necessary  now  to  refer. 
Those  which  are  material  to  this  case  are  as  follow : 
"  First,  the  said  Thomas  Wright  was  barred  personali 
exceptione^  as  trustee  for  the  complainer  and  his 
creditors,  as  well  as  by  his  actually  subscribing  the 
deed  of  accession,  from  doing  any  act  or  deed  to 
the  prejudice  of  the  complainer  or  of  the  trust  under 
his  charge.  Secondly,  the  said  Thomas  Wright,  as 
trustee  for  the  complainer,  could  only  acquire  any 
debt,  against  the  complainer  or  his  estate,  for  behoof 
of  the  complainer,  and  in  particular  of  that  trust 
over  which  he  presided  as  trustee.  Thirdly,  the 
said  Thomas  Wright,  the  complainer's  trustee,  was,  by 
acceptance  of  that  trust,  bound  to  fulfil  the  primary 
obligation  incumbent  on  him  by  the  trust  deed  under 
which  he  acted,  by  making  regular  payment  to  the 
complainer  of  the  stipulated  annuity  of  600  /.  per 
annum  under  the  trust,  and  not  to  withhold  or  divert 
the  same  to  the  prejudice  of  the  complainer ;  and  the 
chargers,  his  representatives,  holding  possession  of 
the  estate  under  the  title  in  his  person,  are  bound  to 
do  the  same  ;  and  that,  in  consequence  of  thus  with- 
holding the  said  primary  annuity,  the  chargers  are 
indebted  to  the  complainer  in  a  sum  exceeding  by 
three  times  the  amount  of  the  annuity  charged  ;  for, 
even  assuming  their  claim  is;a  just  one,  the  same  is 
extinguisher,  satisfied,  and  paid,  by  retention  of  the 
complainer's  annuity."  The  Appellant  at  the  same 
time  instituted  an  action  of  reduction  of  the  bond  in 
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question,  in  which  he  repeated,  as  grounds  of  reduc-        i842. 
tion,  the  whole  of  the  pleas  contained  in  his  bill  of    h'amiIton 
suspension. 

The  Respondents,  in  consequence  of  an  error  in  the 
testing  clause,  commenced  an  ordinary  action  against 
the  Appellant,  for  the  purpose  of  having  the  debt 
declared.  In  this  action  they  narrated  the  bond  and 
the  annuities  stipulated  to  be  paid  in  consideration  of 
the  sum  advanced  by  Mr.  Telford^  and  concluded  for 
payment  of  the  by -gone  arrears,  and  the  annuities  still 
due  and  to  become  due.  In  defence  of  this  action, 
he  repeated  the  pleas  maintained  by  him  in  the  pro- 
cesses of  suspension  and  reduction,  already  noticed. 
These  three  actions  were  conjoined  by  order  of  the 
Court.  Certain  interlocutors  were  pronounced  affirm- 
ing the  validity  of  the  bond,  and  the  right  of  the 
Respondents  under  it ;  and  these  interlocutors  were 
affirmed,  on  appeal,  by  this  House. 

On  the  cause  being  remitted  to  the  Court  of  Ses- 
sion, it  was  taken  before  Lord  Cockburn^  as  Ordinary. 
The  Appellant  then  maintained  before  his  Lordship, 
First,  that  Mr.  Wright^  as  trustee  of  the  Appellant, 
could  only  acquire  any  debt  against  the  Appellant  or 
his  estate  for  behoof  of  the  Appellant,  and  in  particular 
of  that  trust  over  which  he  presided  as  trustee  ;  and 
was  barred  by  his  character  of  trustee,  and  by  his 
being  a  party  to  the  deed  of  accession  to  the  trust, 
from  making  the  debt  acquired  by  him  a  ground  of 
proceeding  against  the  person  or  estate  of  the  Appel- 
lant: Secondly,  that  Mr.  Wright,  as  trustee,  was 
bound  to  fulfil  the  obligations  in  favour  of  the  Api- 
pellant,  incumbent  on  him  by  the  trust  deed ;  and 
that  he  paid  himself  the  annuities  claimed,  by  the 
retention  of  the  preferable  annuity  due  to  the  Appel- 
lant under  the  trust,  and  by  his  professional  employ- 
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^18^       ment  as  agent  therein :   And,  thirdly,  that  he  had 
Hamiltchi    intromitted  largely  with  the  estates  of  Fairholme  and 
Wazoht      Kirktorij  to  which  the  Appellant  had  right,  and  had 
thereby  extinguished  the  annuity  in  question. 

The  Lord  Ordinary,  on  the  30th  of  November  1838, 
pronounced  the  following  interlocutor : — "  The  Lord 
Ordinary  having  heard  the  counsel  for  the  parties  on 
these  conjoined  processes  of  ordinary  action,  reduc- 
tion, and  suspension,  Finds,  that  the  late  Thomas 
Wright^  when  he  acquired  the  bond  in  favour  of  the 
late  John  Telford,  which  is  the  ground  of  the  present 
charge  and  ordinary  action  at  the  instance  of  his, 
IVright\  trustees,  was  the  trustee  of  James  Hamilton, 
one  of  the  debtors  in  the  bond,  who  now  suspends  a 
charge  and  defends  an  ordinary  action  thereon  : 
Finds,  that  Wfnghty  being  trustee  for  Hamilton,  could 
not  competently  acquire  the  bond  for  his  own  benefit: 
Finds,  that  the  said  Thomas  Wright  was,  and  that  his 
trustees  now  are,  bound  to  communicate  any  advan- 
tage that  may  have  accrued,  or  may  yet  accrue,  from 
his  transaction,  to  the  trust  estate  of  the  said  James 
Hamilton;  and  that  they  cannot  sue  on  a  bond  so 
acquired  for  their  own  behoof :  Finds,  that  the  said 
James  Hamilton  is  not  bound,  by  any  judgment  hither- 
to pronounced  in  any  of  the  processes,  from  maintain- 
ing this  plea.  Therefore,  but  under  reservation  of  the 
chargers  being  settled  witli  as  above,  and  of  their  right 
to  institute  any  competent  proceedings  that  may  be 
necessary  for  enforcing  or  securing  this  right,  sustains 
the  above  defence  against  the  ordinary  action  at  the 
instance  of  Wright's  trustees,  and  the  above  reason  of 
suspension  of  their  cliarge,  and  decerns ;  reserving 
consideration  of  all  other  points  in  the  cause,  ex- 
penses included,  until  this  interlocutor  shall  have 
become  £nal,  or  shall  have  been  altered.*' 
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The  First  Division  of  the  Court  of  Session,  by  an       ^^ 
interlocutor  dated  the  26tli  of  February  1 839,  reversed    Hamiltow 
this  interlocutor,  and  remitted  the  cause  to  the  Lord     ^ right. 
Ordinary  with  a  direction ;  and  on  the  20th  November 
1839    pronounced  a  final  interlocutor  in   favour  of 
the  Respondents.     The  present  was  an  appeal  against 
these  two  interlocutors  of  the  Court  of  Session. 

Mr.  Pemberton  and  Mr.  Anderson,  for  the  Appel- 
lant:— It  is  a  principle  of  law  that  a  trustee  cannot 
have  any  dealings  with  the  trust  estate,  so  as  to  give 
himself  an  advantage,  or  to  create  in  himself  an  in- 
terest at  variance  with  that  of  the  trust.     In  this 
case,  the  trust  deed  of  1815  gave  the  Appellant  a 
preference  of  rights  over  the  creditors,  so  far  at  least 
as  the  annuity  was  concerned.     He  had  therefore,  to 
that  extent,  a  right  to  control  the  actings  of  the  trus- 
tee.    It  is  clear  that  the  dealings  of  the  trustee  with 
the  estate  for  his  own  benefit  are  illegal.     They  are 
so  as  much  by  the  law  of  Scotland  as  by  the  law  of 
England;    Ershine  (a),    Maxwell  v.  Maxwell  (i), 
where  it  was  held  that  a  trust  disposition  of  land  hav- 
ing been  granted  to  prevent  the  rigour  of  creditors, 
the  person  entrusted  was  found  to  have  no  right,  in 
consequence  of  assignations  he  had  taken,  to  receive 
more  of  the  debts  compounded  for  than  he  had  truly 
paid.     The  same  principle — that  of  compelling  the 
trustee  to  give  to  the  trust  the  benefit  of  any  transac- 
tion he  may  have  in  respect  of  the  trust  estate — was 
recognised  and  acted  on  in  Rae  v.  Glass  (c),  Sinclair 
y.  Maxwell  {d),  Wright  \\  Wright  {e)y  and  Crawford 
V.  Hepburn  {/).     The  law  in  the  two  countries  is  the 

(a)  Princ.  I.  7. 19.  {d)  Morr.  16186. 

(b)  Morr.  16166.  (e)  Id.  16193. 

(c)  Id.  16170.  (/)  Id.  16208. 
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J[|^  same  in  this  respect.  Here  it  is  plain  that  Wright j 
Hamilton  having  purchased  this  annuity  bond,  must  be  taken 
Wkioht.  ^^  ^^^^  purchased  it  for  the  benefit  of  the  persons  for 
whom  he  was  made  trustee,  namely,  for  that  of  the 
Appellant  and  the  creditors.  The  cases  cited  are 
decisive  on  this  point,  and  he  must  therefore  be  held 
accountable  for  the  bond  to  them,  and  can  only  claim 
from  them  the  price  he  has  actually  paid  for  it.  The 
decree  of  the  Court  below  is  consequently  erroneous, 
and  must  be  reversed. 

Mr.  Stuart  and  Mr.  S.  Gordon^  for  the  Respon- 
dents:— ^The  obligations  of  a  trustee  to  the  cestui  que 
trust  may  be  admitted  to  be  what  are  stated  on  the 
other  side,  and  yet  the  result  contended  for  will  not 
follow.  A  trust  enures  as  against  the  trustee  only 
for  the  benefit  of  those  for  whom  he  was  trustee  at 
the  time  of  its  creation.  Here  the  annuity  deed  was 
executed  after  the  date  of  the  creation  of  the  trust, 
and  cannot  therefore  be  afiected  by  it.  The  annuity 
was  not  a  thing  claimable  under  the  trust  deed,  and 
forms  therefore  no  part  of  the  property  over  which 
the  Respondent's  testator  became  trustee.  Assuming, 
therefore,  the  doctrine  as  stated  on  the  other  side  to 
be  correct,  the  facts  of  this  case  will  not  bring  the  Re- 
spondent within  its  operation.  But  that  doctrine  has 
been  stated  too  broadly  ;  it  is  subject  to  some  quali- 
fications; Coles  v.  Trecothick  (^).  If  the  cestui  que 
trust  should  know  of  the  dealing  with  the  trust  pro- 
perty, if  that  dealing  should  be  fair  and  open,  and 
the  cestui  que  trust  should  make  no  objection  to  it, 
but  allow  it  to  proceed  to  its  termination,  he  cannot 
afterwards  claim  to  have  it  set  aside;  Randall  v. 
Erring  ton  (A).     In  that  case  the  purchase  was  set 

(£f)  9  Ves.  234.  (A)  10  Ves.  422. 
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aside,  because  the  trustees  had  not  brought  themselves 
within  the  exception  to  the  rule ;  but  the  exception 
itself,  namely,  that  of  a  case  where  full  information 
was  given  to  the  cestui  que  trust,  and  no  advantage 
taken  by  the  trustee,  was  distinctly  established.  In 
Gregory  v.  Gregory  (t),  a  bill  to  set  aside  a  purchase 
by  a  trustee  was  dismissed  by  the  Master  of  the  Rolls 
(Sir  W.  Grant)y  for  length  of  time  only,  the  plain- 
tiffs having  allowed  18  years  to  elapse  between  the 
time  of  the  purchase  and  the  filing  of  the  bill ;  and 
that  decision  was  confirmed  by  the  Lord  Chancellor 
on  appeal  (Jt).  Here  the  purchase  was  made  at  a  fair 
amount;  no  creditor  complains  of  it,  and  many  years 
have  been  allowed  to  elapse  without  an  attempt  to 
disturb  it.  Besides  this,  the  whole  case  must  be  con- 
sidered as  disposed  of  by  the  former  decisions,  which 
were  confirmed  in  this  House. 

Mr.  Pembertonf  in  reply: — This  case  does  not  de- 
pend on  the  questions  raised  on  the  other  side.  The 
simple  point  here  is,  whether  Thonias  Wright  did  not 
by  this  purchase  create  in  himself  a  personal  interest 
opposed  to  his  duty  and  interest  as  trustee,  and  to  the 
benefit  of  the  trust  itself.  If  he  did,  the  question 
whether  the  money  paid  was  a  fair  price,  or  whether 
a  long  time  has  been  suffered  to  elapse  since  the  pur- 
chase, will  not  affect  the  decision. 


1842. 
Hamiltoit 

V, 
W  BIGHT. 


Lord  Brougham  : — My  Lords,  the  Appellant  in  the  August  2. 
year  1816  executed  a  general  trust  disposition  of  all 
his  estate,  for  the  benefit  of  his  creditors.  In  1818 
Thomas  Wright  became  a  trustee  under  that  deed,  by 
a  clause  of  devolution ;  and  in  the  intermediate  time, 
viz.  in  1817,    the  Appellant  had  become  surety  or 

(i)  Coop.  Ch.  Cas.  201.  (A)  1  Jac.  631. 
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J^^^  cautioner  for  Mr.  Bowes j  now  Earl  of  Stratkmorey  in 
Hamilton  a  bond  for  the  payment  of  an  annuity  during  his  life 
WnioHT.  ^^^  223/.  I3s.4d.;  the  price  of  which  was  2,000/.,  ad- 
vanced by  Thomas  Telford  to  Mr.  Bowes^  The  trus- 
tee, Thomas  Wright^  in  1S22  obtained  an  assignment 
of  this  bond  for  a  valuable  consideration ;  and  the 
main  question,  indeed  the  only  question  upon  which 
the  whole  case  now  turns,  is  the  right  which  he,  as  trus- 
tee, had  to  purchase  for  his  own  benefit  this  annuity 
payable  by  the  Appellant.  The  Respondents,  as  repre- 
senting Thomas  Wright^  deceased,  whose  trustees  they 
were,  having  in  vain  attempted  to  obtain  payment  from 
the  principal  debtor  Lord  Strathmore^  gave  a  charge 
against  the  Appellant,  as  to  which  he  brought  a  bill  of 
suspension.  An  ordinary  action  was  then  brought 
against  him  by  the  Respondents,  for  constitution  of  the 
debt  and  payment  of  the  arrears  of  the  annuity ;  to 
which  he  urged  in  defence  the  same  matter  which 
formed  the  ground  of  his  suspension.  He  also  sought 
to  set  the  bond  aside  in  an  action  of  reduction,  chiefly 
on  the  ground  of  an  informality  in  the  execution  and 
testing  clause.  In  this  he  failed,  both  below  and  when 
the  matter  was  brought  by  appeal  before  your  Lord- 
ships. But  the  other  question  between  the  parties  can- 
not be  considered  as  concluded  by  the  first  decision  and 
its  affirmance  here ;  for  the  interlocutor  which  repelled 
the  reason  of  reduction  assoilzieing  the  defenders  (the 
present  Respondents),  also  contained  an  order  to  hear 
counsel  further  on  the  suspension  and  ordinary  action, 
all  the  three  suits  having  been  conjoined.  The  Ap- 
pellant therefore  had  never  been  heard,  and  the  Court, 
whether  below  or  here,  had  never  decided  upon  any- 
thing but  the  informal  execution  of  the  bond  ;  and  no 
defence  of  res  judicata  can  be  allowed  to  bar  his  claim 
upon  the  other  ground.    In  the  suspension  and  action, 
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the  Lord  Ordinary  having  decided  that  the  trustee,        1842. 
Thomas  Wright^  could  not  purchase  the  annuity  for    Hamilton 
his  own  benefit,  with  other  consequential  findings,  »• 

amounting  in  substance  to  giving  the  Appellant  the 
benefit  of  the  purchase  upon  paying  the  price  given 
by  Thomas  Wright^  with  interest ;  the  Lords  of  the 
First  Division  altered  this  interlocutor  so  far  as  to  repel 
the  Appellant's  fifth  plea  in  law,  that  is,  to  find  that 
Thomas  Wright  had  validly  purchased  the  annuity ; 
and  they  remitted  to  the  Lord  Ordinary  to  proceed 
further,  who  thereupon,  and  on  the  footing  of  that 
finding  as  to  the  fifth  plea,  pronounced  the  other  con- 
sequential interlocutor  appealed  from,  after  it  had  been 
adhered  to  by  the  Lords  of  the  First  Division.  Their 
Lordships  also  refused  leave  to  appeal  from  their  in- 
terlocutor altering  the  Lord  Ordinary's  former  inter- 
locutor. Thus  the  question  turns  upon  the  trustee's 
right  to  purchase  the  annuity,  and  that  depends  upon 
the  nature  of  the  trust. 

Now  the  uses  declared  in  the  trust  deed  were  these  : 
first,  to  pay  the  expenses  attending  the  trust,  and  the 
burthens  affecting  the  real  estate.  Secondly,  to  pay 
the  Appellant  an  alimentary  annuity  of  600/.  by  four 
quarterly  payments.  Thirdly,  to  pay  the  Appellant's 
debts  equally,  according  to  their  nature  and  the  rules 
of  legal  preference.  Lastly,  to  pay  over  the  surplus 
to  the  Appellant,  for  whose  reversion  he  was  thus  a 
trustee,  as  much  as  for  his  annuity  and  for  the  credi- 
tors. .  It  may  be  added,  that  before  Thomas  Wright 
became  trustee,  an  arrangement  had  been  made  by 
which  the  Appellant  was  employed  to  manage  the  law 
business  of  the  trust ;  consequently  his  claim  for  his 
expenses,  as  such,  became  the  very  first  of  all  the  debts 
to  be  discharged  by  the  trustees.  It  is  material  to  add 
that  the  deed  contains  a  clause  expressly  empowering 


V. 

Wbiqht. 
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1B42.  the  trustee,  not  only  to  sell  and  burthen  the  whole 
Hamilton  estate,  and  to  sue  and  compound  debts,  but  to  bind 
the  Appellant,  his  heirs  and  successors,  in  payment  of 
such  sums  as  may  be  borrowed,  and  of  the  interest 
that  may  become  due  therefrom,  and  the  penalties  for 
nonpayment  of  the  same.  Thomas  Wright^  who  after- 
wards became  trustee,  and  who  was  a  principal  credi- 
tor, joined  in  executing  a  deed  of  accession  to  the  trust 
deed,  and  bound  himself  with  the  others  not  to  com- 
mence any  suit,  or  sue  out  any  execution,  against 
either  the  person  or  estate  of  the  Appellant  during 
the  subsistence  of  the  trust.  When  he  afterwards  ac* 
ceptedi;he  trust,  it  became  his  duty  as  trustee  to  do 
nothing  for  the  impairing  or  destruction  of  the  trust, 
nor  to  place  himself  in  a  position  inconsistent  with 
the  interests  of  the  trust.  It  seems  quite  impossible 
to  deny  that  when  he  took  an  assignment  of  the  an- 
nuity, that  is  to  say,  a  bond  in  which  the  Appellant 
was  the  obligor,  his  interest  as  assignee  became  op- 
posed to  the  interests  of  the  cestuis  que  trust.  The 
Appellant  was  one  of  these  cestuis  que  trust ;  he  was 
even  the  first  named.  His  annuity  was  preferable  to 
the  claim  of  any  creditor ;  but  it  was  not  preferable  to 
the  debt  which  the  trustee  purchased  by  the  assign- 
ment. In  another  respect,  and  still  more  materially 
for  the  present  purpose,  the  Appellant  was  a  cestui 
que  trust :  Thomas  Wright  was  trustee  for  him,  of  the 
reversion  ;  it  was  therefore  his  duty  to  make  that  as 
large  as  possible  after  payment  of  the  creditors.  The 
purchase  has  been  contended  to  give  the  trustee  an  in- 
terest in  lessening  this  reversion,  and  the  Lord  Ordinary 
takes  this  view  of  it.  But  one  interest  it  clearly  gives 
the  trustee,  and  an  interest  in  direct  conflict  with  that 
of  the  creditors :  he  had  a  power  to  l)ind  the  Appel- 
lant personally  and  heritably  for  the  benefit  of  the 
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trust;  but  the  annuity  which  he  purchased  made  it        1842. 
his  interest  not  to  bind  the  Appellant  in  any  way  that    hamiltoh 
could  give  a  preference  over  his  obligation   in  the  «'• 

bond,  and  give  any  other  person  a  priority  over  him- 
self as  purchaser  of  the  annuity  bond.  The  annuity 
was  a  debt  contracted  after  the  trust  deed,  and  in 
respect  of  which  there  was  no  covenant  not  to  sue  or 
to  take  execution  against  both  person  and  estate. 
Surely  it  cannot  be  doubted  that  a  creditor  thus 
unfettered  by  the  provisions  of  the  deed,  enabled  in  a 
great  measure  to  defeat  its  objects,  stands  in  a  position 
adverse  to  the  creditors  under  the  deed :  but  if  so, 
the  trustee  under  the  deed  had  no  right  to  place 
himself  in  that  position,  and  could  not  do  so  for  his 
own  advantage. 

There  cannot  be  a  greater  mistake  than  to  sup- 
pose, as  seems  to  have  been  done  below,  that  a 
trustee  is  only  prevented  from  doing  things  which 
bring  an  actual  loss  upon  the  estate  under  his  ad- 
ministration. It  is  quite  enough  that  the  thing 
which  he  does  has  a  tendency  to  injure  the  trust ;  a 
tendency  to  interfere  with  his  duty.  The  trustee 
cannot  purchase  the  trust  estate,  though  at  a  sale, 
without  leave  of  the  Court;  and  yet  he  might,  probably 
would,  if  at  an  auction,  give  as  good  a  price  as  any 
one  else.  So  by  the  law  of  Scotland  he  cannot  pur- 
chase outstaCiding  debts  (/).  Then  if  it  be  said  that 
the  creditors  are  not  actually  injured,  or  that  the 
fund  either  to  pay  them,  or  to  hand  over  by  way  of 
reversion  to  the  creator  of  the  trust  deed,  cannot  be 
lessened  by  such  purchases,  inasmuch  as  the  debts 
must  be  satisfied  whether  payment  is  made  to  the 
original  creditor  or  to  the  trustee  who  takes  an  assign- 
ment,— the  answer  is,  that  he  shall  not  avail  himself 

(/)  Fac.  Coll.,  6  March  1817. 
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1842.        of  rights  so  purchased  by  him,  although  these  rights 
Hamilton    flight  not  have  come  in  competition  with  the  trust 
^'         had  he  not  purchased ;  and  so  it  has  been  decided  in 
Wright  v.  Wright  (ni),  and  in  Anderson's  Case(w).  Nor 
is  it  only  on  account  of  the  conflict  between  his  interest 
and  his  duty  to  the  trust  that  such  transactions  are 
forbidden.     The  knowledge  which  he  acquires  as  trus- 
tee is  of  itself  sufficient  ground  of  disqualification,  and 
of  requiring  that  such  knowledge  shall  not  be  capable 
of  being  used  for  his  own  benefit  to  injure  the  trust; 
the  ground  of  disqualification  is  not  merely  because 
such  knowledge  may  enable  him  actually  to  obtain  an 
undue  advantage  over  others.    In  JEx  parte  Lacey  {p\ 
Lord  Eldon  denied  the  doctrine  supposed  to  have 
been  delivered  by  Lord  Loughborough  in  fVhichcote  v. 
Lawrence  (p)j  that  a  trustee  must  make  some  advan- 
tage of  his  purchase  before  it  can  be  set  aside ;  because 
in  99  cases  out  of  every  100,  he  held  that  it  might  be 
impossible  for  the  Court  to  examine  into  this  matter. 
So  the  conduct  of  the  trustee  not  being  blameable  in 
the  purchase,  is  nothing  to  the  purpose ;  for  the  Court 
must  act,  his  Lordship  said,  upon  the  general  prin- 
ciple; and  unless  the   policy  of  the  law  makes  it 
impossible  for  the  trustees  to  do  anything  for  their 
own  benefit,  it  will  be  impossible  for  the  Court  to  see 
in  what  cases  the  transaction  is  morally  right,  and  in 
what  cases  it  is  not.     The  ordinary  case  has  been, 
when  the  question  arose  upon  a  purchase  of  debts 
owing  at  the  time  of  the  trust  being  created.     But 
the  purchase  of  a  debt  subsequently  incurred,  if  that 
be   relied  on  as  taking  the  present  case  out  of  the 
general  rule,  gives  the  trustee,  whose  duty  it  is  to 
keep  the  residue  as  large  as  possible  for  the  debtor, 
an  interest  in  cutting  it  down,  at  least  by  the  amount 

(m)  Morr.  16193.  (o)  6  Ves.  626. 

(«)  21  Nov.  1740.  (p)  3  Vcs.740. 


V. 

Weight. 
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of  his  own  debt:  it  also  gives  him  an  interest  in        1842. 
keeping  as  large  a  fund  as  possible  free  from  the    Hamilton 
operation  of  debts  prior  to  his  own,  in  order  that  his 
own  may  be  the  more  surely  and  speedily  satisfied ; 
and  this  is  an  interest  directly  in  conflict  with  his 
duty  under  the  trust  to  the  prior  creditors. 

The  interlocutors  appealed  from  must  be  reversed 
so  far  as  to  restore  the  interlocutor  of  the  Lord  Ordi- 
nary of  the  30th  November  1838,  which  was  after- 
wards altered  by  the  Lords  of  the  First  Division. 

Lord  Campbell : — My  Lords,  it  is  quite  enough  for 
me  to  say  that  I  entirely  concur  in  the  view  taken  of 
this  subject  by  my  noble  and  learned  friend.  It  is 
quite  clear  that  Thomas  Wright^  as  trustee,  could  not 
purchase  this  bond  for  his  own  benefit,  and  that  his 
representatives  therefore  could  not  sue  upon  it  for 
the  benefit  of  his  estate  ;  and  that  when  the  obligor, 
the  Appellant,  shall  have  paid  back  all  the  purchase 
money  that  was  paid  by  Thomas  Wright^  with  interest, 
the  Hespondents  will  have  no  further  claim  on  the 
Appellant's  estate  in  respect  of  such  purchase. 

Lord  Brougham : — My  noble  and  learned  friend 
the  Lord  Chancellor,  who  is  not  now  present,  who 
heard  this  cause  with  my  noble  and  learned  friend 
and  myself,  has  no  doubt  whatever  upon  the  question, 
and  authorised  me  this  morning  to  state  as  much  to 
your  Lordships.  There  having  been  no  diflference  of 
opinion  on  the  part  of  the  Judges  of  the  Inner  House 
with  respect  to  this  judgment,  we  thought  that,  before 
reversing  it,  we  were  bound  to  take  time  fully  to  con- 
sider it.  We  have  done  so,  and  I  have  now  stated 
the  result  of  our  deliberations. 

Judgment  of  the  Court  of  Session  reversed. 


I2G 
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1842: 

March  8. 
August  6. 


Power, 

Costs, 

Practice, 


John  Clark,  and  Mary  Clark  his!  m      „     . 
\^^ife VAppeUants. 

Joshua  Smith,  and   Priscilla  hisl  n         j    s 
Wife,  and  William  Poe  Smith    .^^^^^^pondents. 

On  the  marriage  of  7*.  P.,  a  settlement  was  made  of  certain  lands 
held  on  a  lease  for  lives  renewable  for  ever.  The  settlement  gare 
7*.  P,  an  estate  for  life,  and  contamed  the  following  power  of 
leasing:  "  It  shall  be  lawful  for  T,  P.  and  all  and  every  other  per- 
son or  persons  to  whom  any  use  is  hereby  limited^  when  in  actual 
possession  of  the  said  lands,  &c^  to  demise  the  said  lands  for  any 
number  of  lives  or  years,  consistent  with  their  respective  interests 
therein,  to  commence  in  possession,  and  not  in  reversion,  remain- 
der, or  expectancy/'  reserving  the  best  rents,  without  taking 
any  money  by  way  of  fine,  &c.  T,  P.  granted  a  lease  to  if.  P.  at 
a  farm-rent,  for  the  lives  of  three  persons  therein  named ;  with  a 
covenant,  that  on  failure  of  any  of  the  three  lives,  the  lessor,  his 
heirs  and  assigns,  would,  on  the  payment  of  5  L  as  a  fine  upon  each 
life  that  should  happen  to  die,  add  to  the  time  and  term  of  the 
lease  the  life  of  another  person,  nominated  by  the  lessee,  firom  time 
to  time  successively  for  ever. — 

Held  that  this  lease  was  not  warranted  by  the  power ;  and  a  decree 
by  the  Court  of  Chancery  in  Ireland^  directing  specific  performance 
of  the  covenant  of  renewal,  was  reversed,  and  the  bill  ordered  to  be 
dismissed  with  costs. 

The  Appellant  had,  under  the  decree  of  the  Court  below,  paid  the 
costs  of  the  suit.  This  House  would  not  make  an  order  for  him  to 
be  repaid  such  costs,  but  left  him  to  apply  to  the  Court  below,  on 
the  judgment  now  pronounced. 


By  indenture  of  settlement  dated  the  26th  of  June 
1781,  and  made  on  the  intermarriage  of  Thomas  Pal- 
mer the  younger  with  Mary  Palmer^  the  lands  of 
Tubrit  or  Tubrid  therein  particularly  described,  being 
an  interest  of  freehold  for  three  lives  with  covenant 
for  perpetual  renewal,  were  settled  and  assured  to  the 
use  of  Thomas  Palmer  for  life ;  and  from  and  after  his 
death,  if  Mary  his  intended  wife  should  survive  him. 


CASES  IN  THE  HOUSE  OF  LORDS.  127 

then  to  other  uses,  subject  to  the  incumbrances  therein        1842. 
mentioned.    Certain  trusts  were  then  created,  and  the      clahk 
settlement  contained  the  following  leasing  power : —  ^' 

"  Provided  also,  nevertheless,  and  it  is  hereby  de- 
clared and  agreed  by  and  between  all  the  said  parties 
to  these  presents,  that  it  shall  and  may  be  lawful  to 
and  for  the  said  Thomas  Palmer  the  younger,  and  all 
and  every  other  person  or  persons  to  whom  any  use 
or  estate  is  or  are  hereby  limited,  when  they  shall 
respectively  be  in  the  actual  possession  of  the  said 
towns,  lands,  and  premises,  or  any  of  them,  by  inden- 
ture under  their  respective  hands  and  seals,  to  demise 
or  lease  the  said  lands  and  premises,  or  any  part 
thereof,  to  any  person  or  persons  for  any  number  of 
lives  or  yeara,  consistent  with  their  respective  interests 
therein,  to  commence  in  possession,  and  not  in  rever- 
sion, remainder,  or  expectancy ;  and  so  as  in  every 
such  lease  of  all  or  any  part  of  the  said  granted  and 
released  premises,  the  best  and  most  improved  yearly 
rent  that  can  be  reasonably  had  or  obtained  for  the 
same,  shall  be  reserved  and  made  payable,  without 
taking  any  sum  or  sums  of  money,  or  other  thing,  by 
way  of  fine,  for  the  making  any  such  lease  or  leases ; 
and  so  as  none  of  the  said  leases  be  made  dispunish- 
able of  waste,  and  that  in  every  such  lease  there  shall 
be  contained  a  clause  of  re-entry  for  nonpayment  of 
rent  to  be  thereby  reserved;  and. so  as  the  lessee  to 
whom  such  leases  or  lease  shall  be  made,  do  sign, 
seal,  and  execute  counterparts  of  such  lease  or  leases, 
anything  herein  contained  to  the  contrary  notwith- 
standing/* 

By  indentures  of  lease  and  release,  of  the  9th&  loth 
of  November  1783,  Thomas  Palmer  demised  to  Amos 
Palmer,  his  heirs  and  assigns,  the  said  lands  of  Tubrit 
or  Tubridj  then  in  the  possession  of  Amos  Palmer y  for 
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1842.        the  life  and  Kves  of  three  persons  therein  named,  and 
^j^^^      of  the  survivors  and  survivor  of  them,  and  of  all  and 
V.  every  such  other  person  and  persons  as  by  virtue  of 

the  said  indenture  of  release,  and  the  covenant  for 
perpetual  renewal  in  the  same  indenture  contained, 
should  from  time  to  time  successively  thereafter  be 
added  to  the  term  of  the  said  demise,  such  demise  then 
being  consistent  with  the  estate  of  the  said  Thomas 
Falmei'y  at  the  yearly  rent  of  164/.  Irish  currency. 
The  covenant  for  perpetual  renewal  in  the  said  demise 
contained,  was  in  the  w^ords  following: — "And  the 
said  Thomas  Palmer  doth  hereby,  for  himself,  his  heirs 
and  assigns,  covenant,  promise,  grant,  and  agree  to 
and  with  the  said  Amos  Palmer^  his  heirs  and  assigns, 
in  manner  following;  that  is  to  say,  that  upon  the 
death  or  failure  of  the  aforesaid  lives  of  the  said 
James  Henry  Palmer  and  John  Palmer^  or  any  of 
them  which  shall  first  happen,  and  upon  his  the  said 
Amos  Palmer  J  his  heirs  or  assigns,  within  six  calen- 
dar months  next  after  the  failure  of  such  life,  paying 
or  causing  to  be  paid  to  the  said  Thomas  Palmer^  his 
heirs  or  assigns,  the  sum  of  6  /.  sterling,  as  a  fine  for 
each  and  every  life  which  shall  happen  to  die,  and 
paying  and  discharging  all  rent  and  arrears  of  rent 
then  to  be  due  of  the  said  premises,  and  nominating 
a  new  life  of  any  other  person  to  be  put  and  inserted 
in  the  place  and  stead  of  the  person  so  happening 
first  to  die  as  aforesaid,  the  said  Thowa,s  Palmer^  his 
heirs  or  assigns,  shall  and  will  add  and  insert  to  the 
time  and  term  of  this  lease,  the  life  of  such  other 
person  so  nominated  in  the  place  and  stead  of  the 
persons  so  happening  first  to  die  as  aforesaid ;  which 
life  so  to  be  added  and  inserted,  is  to  be  indorsed  on 
the  said  lease,  or  to  be  written  in  a  deed,  label,  or 
parchment,  to  be  afllxed  thereto  for  that  purpose  in  a 
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separate  deed  or  writing,  declaring  the  life  or  lives  1842. 
last  failing,  and  the  life  or  lives  so  added  in  lieu  clark 
thereof,  and  the  three  lives  in  being  during  which  ^• 
the  said  estates  shall  be  then  to  continue ;  which  re- 
newal is  to  be  at  the  costs  and  charges  of  the  said 
Amos  Palmer f  his  heirs  or  assigns,  and  in  like 
manner  from  time  to  time  successively  for  ever,  upon 
the  failure  of  every  other  life  or  lives  in  this  lease 
nominated,  or  hereafter  successively  to  be  nominated 
as  aforesaid,  and  upon  the  like  payment  of  5  2.  as  a 
fine  upon  the  nomination  of  each  and  every  life,  and 
upon  pajrment  of  all  rent  and  arrears  of  rent  to  be 
due  at  the  time  of  each  renewal  or  renewals  respec- 
tively, and  upon  the  like  nomination  within  six 
calendar  months  of  any  other  life,  in  lieu  of  every  life 
80  failing  as  aforesaid ;  and  that  then  the  said  Thomas 
Palmer^  his  heirs  or  assigns,  shall  and  will  within 
six  months  after  the  failure  of  every  such  life  and 
lives  nominated  as  aforesaid,  add  and  insert  to  the 
time  and  term  of  this  lease  from  time  to  time  succes- 
sively for  ever,  the  several  life  or  lives  of  such  person 
or  persons  to  be  nominated  in  the  place  and  stead  of 
the  life  or  lives  of  the  several  persons  so  happening 
to  die  as  aforesaid ;  which  several  life  or  lives  so  to  be 
added  or  inserted,  are  to  be  also  indorsed  on  this 
lease,  or  written  in  deeds,  labels,  or  parchments,  to 
be  affixed  thereto,  or  in  separate  deeds  or  writings, 
but  at  the  costs  and  charges  of  the  said  Amos  Palmer^ 
his  heirs  or  assigns,  as  hereinbefore  mentioned;  it 
being  the  true  intent  and  meaning  of  the  said  parties, 
that  the  said  Amos  Palmer^  his  heirs  and  assigns, 
shall,  on  the  terms  aforesaid,  have  a  lease  for  three 
lives  renewable  for  ever  of  the  premises  in  being,  on 
paying  unto  the  said  Thomas  Palmer ^  his  heirs  or 
assigns,  6^  sterling  for  each  and  every  renewal." 
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1813.  Thomas  Palmer  had  issue   of  his  marriage   one 

Clark  8on,  named  Tliomm  Palrker^  and  one  daughter,  the 
Appellant  Mary^  and  died  intestate  in  the  year  1805, 
leaving  his  son  and  daughter  him  surviving.  Mary 
Palmer  afterwards  married  the  Appellant  John  Clark, 
and  her  undivided  moiety  of  the  lands  of  Tubrit  was 
conveyed  to  uses,  and  amongst  others  to  his  use  for 
life.  By  a  deed  of  partition  executed  by  her  brother, 
the  whole  of  the  lands  of  Tubrit  were  allotted  to  the 
Appellants,  subject  to  the  uses  of  their  marriage  set- 
tlement. The  Respondents  claimed  under  the  first 
lessee,  ^mos  Palmer^  and  on  the  death  of  one  of  the 
lives  in  the  first  lease  had  applied  for  a  renewal. 
The  application  was  refused,  and  they  then  filed  a 
bill  to  compel  the  execution  of  a  renewed  lease  on 
the  terms  contained  in  the  first  lease. 

The  cause  came  on  to  be  heard  on  the  28th  day  of 
May  1839,  before  the  Lord  High  Chancellor  o{  Ireland, 
when  his  Lordship  ordered  that  a  case  should  be 
stated  for  the  opinion  of  the  Court  of  Common  Pleas, 
and  that  the  question  should  be,  whether  the  inden- 
ture of  lease  and  release,  and  the  covenant  therein 
contained  for  the  renewal  thereof,  dated  the  10th  day 
of  November  1783,  were  warranted  by  the  leasing 
power  contained  in  the  indenture  of  marriage  settle- 
ment, or  indenture  of  lease  and  release,  dated  the  26th 
day  oi  June  1781,  and  executed  on  the  intermarriage 
of  Thomas  Palmer  and  Mary  Palmer;  and  further 
directions  were  reserved. 

A  case  was  accordingly  prepared  and  set  down 
for  argument  before  the  Justices  of  the  Court  of 
Common  Pleas,  who,  on  the  22d  May  1840,  trans- 
mitted the  following  certificate:  "  This  case  has  been 
argued  before  us  by  counsel,  and  we  are  of  opinion 
that  the  indenture  of  lease  and  release,  bearing  date 
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the  10th  day  of  November  1783,  and  the  covenant  for        1842. 
the  renewal  thereof  therein  contained,  are  warranted       Clark 
by  the  leasing  power  contained  in  the  indenture  of      ^  ^• 
marriage  settlement,  bearing  date  the  26th  day  of 
June  1781,  executed  on  the  intermarriage  of  Thomas 
Palmer  and  Mart/  Palmer.'' 

On  the  2d  of  June  1840,  the  cause  came  on  again  to 
be  heard  before  the  Lord  Chancellor  of  Ireland^  when 
his  Lordship  pronounced  a  decree  in  accordance  with 
this  certificate.  The  order  directing  the  case,  and  the 
final  decree  of  the  Lord  Chancellor  adopting  the  cer- 
tificate of  the  Judges  of  the  Court  of  Common  Pleas, 
were  appealed  against. 

Mr.  Pemberton  and  Mr.  Elmsleyy  for  the  Appel- 
lants:— ^The  lease  here  is  in  contravention  of  the 
power.  The  Court  below  put  a  curious  meaning  on 
the  phrase  "  consistent  with  their  interest,"  and  held 
that  it  did  not  mean  that  the  persons  who  made  the 
leases  should  make  such  leases  consistent  with  their 
own  interest,  but  consistent  with  the  interest  of  those 
who  had  the  estate  at  the  time  of  creating  the  power. 
Those  lands  that  were  held  in  fee  simple  at  a  fee-farm 
rent,  were  thus  declared  capable  of  being  leased  in 
fee  by  any  person  in  temporary  possession  of  them ; 
other  lands  held  for  999  years,  were  declared  capable 
of  being  leased  by  such  person  for  that  term ;  and 
others  again,  which  were  held  in  fee  for  ever,  were 
declared  capable  of  being  granted  away  for  ever  by  the 
tenant  for  life. — [Lord  Co^enAaw:— What  meaning 
do  you  put  upon  those  words  ?] —The  trustees  under 
the  settlement  were  in  possession  of  the  legal  estate, 
and  the  intention  was  that  no  person  who  was  in 
possession  should,  except  by  virtue  of  a  power,  have 
tie  Tight  of  leasing  at  all.     The  trusts  of  the  term, 
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1842.  which  was  limited  to  trustees,  required  that  the  term 
should  be  in  the  trustees  till  certain  annuities  were 
satisfied,  and  till  the  death  of  Thomas  Palmer.  Sup- 
pose this  power  to  be  vested  in  Thomas  Palmer^  who 
is  not  to  have  any  estate  except  subject  to  the  prior 
charges  existing  on  the  property:  if  he  may  exercise 
the  power  by  granting  leases  not  consistent  with  the 
estate  he  has,  but  con^stent  with  the  estate  originally 
existing,  he  may  alienate  in  fee.  He  would  do  that 
•by  virtue  of  the  power,  which  would  override  all 
other  interests.  But  if  he  did,  how  could  the  trusts 
be  executed  by  the  trustees  ?  For  here  would  be,  ac- 
cording to  the  Court  below,  a  power  to  alienate  the 
whole  of  the  land,  while  the  prior  trusts  over  that 
land,  and  the  charges  on  it,  still  exist.  Such  a  con- 
struction of  a  leasing  power  is  absurd.  The  interest 
meant  must  be  the  interest  of  the  person,  and  not  the 
description  of  the  interest  in  the  property. 

[Lord  Brougham : — You  contend  that,  in  x)rder  to 
justify  the  construction  put  upon  these  words,  they 
ought  to  be,  " consistent  with  the"  and  not,  " consis- 
tent with  thdr^"  interest  therein.] 

That  does  make  a  difference,  but  even  that  will  not 
justify  the  construction  now  put  on  these  words.  The 
interest,  as  such,  is  a  legal  estate  in  fee,  which  the 
tenant  does  not  possess.  The  trustees  may  have  the 
legal  estate  even  after  the  death  of  the  tenant  for 
life,  for  they  have  to  raise  a  sum  of  1,600/. 

[Lord  Brougham : — Then  you  read  it,  "consistently 
with  their  interest  when  they  shall  respectively  be  in 
actual  possession  f "] 

Certainly.  Another  objection  arises  upon  the  terms 
of  the  lease  itself.  The  power  requires  that  the  lease 
should  be  in  possession,  not  in  remainder,  reversion, 
or  expectancy.     But  it  is  said  that  this  must  be  read 
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subject  to  the  phrase,  consistent  with  the  interest        i842. 
therein ;  that  is,  according  to  the  Court  below,  consis-       cIIkk 
tent  with  the  tenure  of  the  land.    But  here  agcain  that  »• 

construction  is  impossible  to  be  applied ;  for  it  is  not 
the  same  thing  if  a  person  holds  a  lease  for  three 
lives,  to  grant  another  lease  for  three  other  lives; 
such  a  lease  would  not  be  consistent  with  his  interest, 
and  would  be  bad.  Again,  each  party  who  came  into 
possession  from  time  to  time,  was  to  have  the  power 
of  leasing;  and  this  was  therefore  necessarily  to  be  a 
power  of  leasing  in  possession.  But  the  lease  here 
granted  is  not  a  lease  in  possession ;  it  is  a  lease  of  a 
reversionary  nature.  It  is  a  lease  for  three  lives,  with 
a  covenant  to  grant  a  future  lease  (on  the  expiration 
of  one  of  the  lives)  for  three  other  lives ;  a  lease  at 
the  old  term  and  on  the  old  rents.  This  is  manifestly 
against  the  terms  of  the  power. 

Another  objection  is,  that  the  rent  to  be  reserved  on 
leases  granted  under  the  power,  was  to  be  the  best 
yearly  rent  without  taking  any  fine:  here  no  such 
rent  is  reserved,  and  a  fine  is  expressly  stipulated 
to  be  payable. 

Another  objection  is,  that  there  is  no  mutuality 
here.  There  is  no  covenant  on  the  part  of  the  lessees 
to  take.  Now  this  case  comes  before  the  Court  on  a 
bill  for  a  specific  performance,  and  Equity  only  exer- 
cises its  power  to  compel  a  specific  performance  when 
there  is  a  clear  and  proper  mutuality  of  interest  and 
liability ;  the  want  of  it  here  is  an  answer  to  this  bill. 

It  was  said  in  the  Court  below  that  O'Brien  v. 
Grierson  {a)  is  an  authority  for  the  construction 
here  put  upon  the  words  "consistent  with  their 
interest."     That  point  was  not  there  expressly  de- 

(a)  2  Ball  &  B.  323. 
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1842.       cided ;  but  if  it  had  been,  and  if  the  same  Lord  Chan- 
Clark      cellor  who  decided  that  case,  afterwards  dismissed 
the  bill  in  Spunner  v.  Clark,  it  would  show  that 
on  more  mature  consideration  he  felt  that  he  could 
not  place  much  reliance  on  the  opinion  at  which  he 
had  at  first  arrived,  or  that  the  two  cases  were  dif- 
ferent from  each  other.     Hackett  v.  Hohart  (6)  was 
also  referred  to,  but  it  does  not  appear  to  justify  the 
purpose  for  which  it  was  cited.    The  lands  there  were 
held  under  a  lease  for  lives,  renewable  for  ever.    The 
tenant  for  life  had  power  "  to  demise  the  same  for  any 
term  or  terms  consistent  with  the  estate  or  term  for 
which  the  said  estate,  &c.  shall  be  then  held;''  and 
this  was  held  to  authorise  a  demise  for  three  lives 
different  from  the  lives  in  the  head  lease.    But  it  was 
there  doubted  whether  such  a  power  would  authorise  a 
demise  for  three  lives,  with  a  covenant  for  a  perpetual 
renewal.  The  doctrine  in  Lord  Stafford's  case  (c)  does 
not  apply,  for  that  was  the  case  of  a  mere  personal 
engagement.    Great  reliance  was  placed  on  the  case  of 
Muskerry  v.  Chinnery  (cQ,  where,  under  circumstances 
like  the  present,  leases  were  held  valid  ;  but  it  must  be 
observed  that  the  decision  of  that  point  was  not  neces- 
sary for  the  determination  of  the  case  in  that  instance, 
and  that  the  Court  of  Common  Pleas  in  Ireland  had 
previously  held  those  very  leases  to  be  invalid.    The 
case  of  Spunner  v.  Clark,  which  occurred  before  Lord 
Manners,  and  depended  on  the  very  power  now  un- 
der consideration,  is  in  point.     It  is  not  reported,  but 
the  facts  are  the  same  as  here.   There  the  tenant  filed 
a  bill  to  compel  Clark  to  execute  a  renewal  accord- 
ing to  the  terms  of  a  lease  said  to  be  granted  under 

(i)  1   Jones,  Exc.   {Ireland)    (d)  Uoyd  &  Goold,  Cas.  Temp 
Repa.  288.  Sugd.  185. 

(c)  8  Rep.  75. 
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this  power.  The  answer  to  the  suit  was,  that  the  lease       1842. 
was  an  invalid  execution  of  the  power;  and  Lord  Man-^      Clabk 
nersj  adopting  that  defence,  dismissed  the  bill.     The  *'• 

case  therefore  stands  thus : — the  authorities  in  favour 
of  the  validity  of  these  leases  are  doubtful  or  inappli- 
cable, while  there  is  a  positive  decision  of  Lord  Man* 
ners  against  them.  Unless  that  case  can  be  distin- 
guished from  the  present  on  the  mere  ground  of  the 
difference  between  leases  for  lives  and  for  specific 
periods,  it  ought  to  be  taken  as  a  decisive  authority, 
by  which  this  case  must  be  governed. 

Mr.  Kelly  and  Mr.  Serjeant  Wrangham,  for  the 
Respondents  : — The  first  difficulty  to  be  met  by  the 
Respondents,  is  that  supposed  to  be  created  by  the 
decision  in  Spunner  v.  Clark.  The  answer  to  that 
case  is,  that  it  is  not  in  point.  It  was  so  treated  by 
the  concession  of  all  parties  in  the  Court  of  Com- 
mon Pleas,  when  the  present  case  was  under  the 
consideration  of  that  Court.  One  distinction  is 
manifest.  In  the  former  case,  the  timber  had  been 
demised  in  direct  contradiction  to  the  terms  of  the 
leasing  power,  which  required  that  the  lessees  should 
not  be  dispunishable  for  waste.  Now  it  is  clear  that 
such  a  demise,  if  valid,  would  have  made  the  tenant 
dispunishable  for  waste  under  the  provisions  of  the 
Irish  Acts  (c).  As  soon  as  this  circumstance  was 
made  known  to  the  Court  of  Common  Pleas,  it  was 
agreed  on  all  hands  that  that  alone  was  sufficient  to 
decide  the  case  of  Spunner  v.  Clark ;  and  from  that 
moment  it  was  never  mentioned  either  by  counsel  or 
by  the  Bench,  in  the  discussion  of  the  present  case. 
Examining  this  case  on  its  own  circumstances^  it  is 

(e)  5&6  Geo. 3,  c.  17 ;  and 23  &  24  Geo.  3,  c.  39.    See  Galwey 
V.  Baker,  ante.  Vol.  VII.  p.  379. 
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1842.  clear  that  the  leasing  power  has  been  fully  complied 
Clark  with.  First,  take  the  matter  of  the  fines :  who  was 
the  person  whom  the  settlor  intended  to  have  the 
benefit  of  the  fines  ?  The  words  in  the  power  are, 
"  the  said  T.  Palmer  the  younger,  and  every  other 
person  to  whom  the  estate  is  limited,"  may  make 
leases. — [Lord  Brougham : — You  do  not  deny  that  the 
legal  estate  was  in  the  trustees  all  the  time.] — That 
does  not  afiect  the  question :  a  settlor  may  vest  the  legal 
estate  in  one  person,  and  give  the  power  of  making 
leases  to  another.  He  is  the  owner  of  the  whole,  and 
may  divide  it  in  what  way  he  pleases.  Hackett  v. 
Hohart  is  a  strong  authority  for  the  present  decision. 
The  covenant  there  for  perpetual  renewal  was  held 
a  good  execution  of  the  power. — [Lord  Cottenham : — 
How  do  you  deal  with  the  words  by  which  the 
power  here  is  created;  a  power  to  make  leases  for 
lives  or  years,  &c.  consistent  with  their  interest 
therein  ?] — It  is  plain  that  one  of  the  words  of  the 
sentence  must  be  struck  away,  and  another  substi- 
tuted ;  it  is  a  literal  inaccuracy.  The  word  ought  to 
be  Me,  and  not  their.  The  settlor,  at  the  time  he  set- 
tled these  lands,  held  them  under  several  difiPerent 
titles.  That  would  make  it  reasonable  that  he  should 
say  that  the  leases  might  be  granted  according  to 
the  separate  tenures  by  which  the  lands  were  held. 
The  House  will  treat  this  power  as  it  would  treat  an 
Act  of  Parliament,  where  there  was  a  mistake  of  a 
word,  that,  if  not  corrected,  would  defeat  the  inten- 
tion of  the  Act.  But  even  if  the  word  "  their"  is 
suffered  to  remain,  still  the  true  construction  will  be 
that  which  the  Respondents  contend  for,  and  which 
the  Court  below  has  adopted.  The  meaning  is  not, 
consistent  with  his  or  their  respective  estates.  In 
other  cases,  where  such  was  the  meaning  of  the  settlor. 
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he  ha8  used  the  words,  his  or  their  use,  or  estate.     If       1842. 
he  meant  the  same  thing  here,  he  would  have  used       clark 
the  same  words.  g  ^• 

Now  as  to  the  lease  for  lives.     This  is  not  a  lease 
for  the  mere  lives  of  -^.,  B.,  &  C,  and  a  mere  cove- 
nant that  it  shall  be  continued  for  other  lives :  it  is 
a  lease  for  all  three,  with  a  covenant  to  continue  it  a 
lease  for  three  lives.     The  habendum  is  to  A.  Palmer , 
his  heirs,  executors,  administrators  and  assigns,  for 
and  during  the  lives  of  the  three  persons,  and  of  all 
and  every  of  them. — [Lord  Campbell  \ — Then  accord- 
ing to  your  argument  this  instrument  would  be  suflBi- 
cient  to  the  end  of  time,  merely  on  inserting  new  names 
to  complete  the  three.] — It  would ;  and  the  names  so 
inserted  would  be  lessees  under  the  original  demise. 
— [Lord  Cottenham : — Is  not  a  lease  on  payment,  not 
of  a  fine  at  the  time,  but  on  payment  of  a  fine  on  the 
happening  of  a  certain  event  which  must  happen  at 
some  time  or  other,  a  granting  of  a  lease  on  a  fine  ?] 
— It  is  not;  Tuffield y.  Adamson  (f)  is  in  point  here. 
There  a  power  authorised  a  tenant  for  life  to  make 
leases  for  Jives  renewable  for  ever,  but  prescribed  that 
such  should  be  made  at  the  best  improved  value  with- 
out taking  fines,  and  it  was  held  that  a  lease  for  lives 
renewable  for  ever,  with  fines  payable  on  the  renewal 
at  the  fall  of  each  life,  was  conformable  to  the  power ; 
for,  as  it  is  there  stg^ted,  fines  upon  the  dropping  of 
lives  were  considered  by  Lord  Mansfield,  in  Taylor  d. 
Atkyns  V.  Horde  {g\  as  among  the  annual  profits  of 
an  estate.    This  is  not  a  lease  in  reversion  nor  expect- 
ancy, but  a  lease  in  possession ;  it  is  not  a  covenant 
to  renew  on  the  dropping  of  one  life  and  the  succes- 
sion of  another,  for  the  habendum  here  shows  that  it 

(/)  3  Law  Recorder  {Ireland),        (g)  1  Burr.  60. 
N.S   156. 
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1842.  is  at  once  given  to  them,  their  heirs  and  assigns ; 
that  it  is  in  fact  one  lease,  giving  at  once  all  the 
estate  of  the  person  granting.  It  is  therefore  a  lease 
in  possession,  and  these  lessees  take  an  estate  in  pos- 
session for  any  number  of  lives. — [Lord  Cottenham : — 
Would  such  a  lease  be  within  the  meaning  of  the 
power  ?  The  power  is  to  grant  leases  for  lives.  Does 
not  that  mean  lives  in  existence?  Does  it  mean 
lives  which  would  last  as  long  as  the  world  lasts  ?] 
— Why  should  not  that  be  so?  Under  a  general 
power  to  make  a  lease  for  years,  a  lease  for  999 
years  has  been  held  good.  In  the  Attorney-general 
V.  Moses  (A),  there  was  a  power  under  an  Act  of 
Parliament  as  to  certain  land  to  be  leased  by  the 
vicar,  and  with  the  consent  of  the  vestry,  for  such 
term  or  number  of  years,  and  at  and  under  such  rent, 
reservations  and  payments  as  to  him  and  them  should 
seem  meet.  The  vicar  made  leases  for  999  and  1,000 
years  at  proper  but  fixed  rents,  and  these  were  by  Sir 
T.  Plumerj  then  Master  of  the  Rolls,  held  to  be  good 
leases.  That  was  an  instance  of  an  execution  of  a 
power  of  leasing  for  a  very  long  period  of  years,  exer- 
cised by  one  who  could  not  have  more  than  a  life 
estate  in  the  premises.  That  was  a  case  in  which,  if 
anywhere,  the  objection  now  made  as  to  the  lease 
being  consistent  with  the  interest  of  the  holder  for 
the  time  being,  would  be  an  objection  of  substance ; 
but  there  such  an  objection  was  not  allowed  to  pre- 
vail. If  the  tenant  for  life  may  grant  for  any  num- 
ber of  years,  how  can  he  be  restrained  to  granting  an 
interest  limited  within  his  own  tenure  ? 

The  argument  as  to  mutuality  is  the  next  which 
requires  attention;  for  that  which  related  to  there 
being  but  an  insufficient  power  of  re-entry,  has  not 

{h)  2  Madd.  294. 
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been  pressed  here.  On  the  question  of  mutuality,  Lord  1842. 
Chief  Baron  Joy^  in  Musketry  v.  Chinnery^  in  giving  Clark 
his  opinion  to  the  Lord  Chancellor  of  Ireland  (i)j 
said,  "  there  is  no  such  principle  of  law  as  that  in 
every  contract  there  must  be  that  mutuality  which  is 
contended  for  here ;  and  that  in  a  lease,  for  every 
advantage  given  to  the  lessee,  there  must  be  a  corre- 
lative advantage  given  to  the  lessor ;"  and  he  cited 
Cardigan  v.  Montagu  (A),  in  confirmation  of  his  view 
of  the  matter.  It  is  clear  that  where  there  is  not  any 
specific  restriction  in  the  power  itself,  there  is  no  re- 
striction implied  by  the  law  on  the  person  exercising 
it. — [Lord  Cottenham : — Do  you  know  any  instance  of 
a  remainder-man  being  called  on  to  do  what  it  was 
impossible  for  the  tenant  for  life  to  do?] — ^There  is 
no  case  precisely  in  point  on  that  subject.  What  the 
remainder-man  could  be  called  on  to  do^  would  seem 
to  depend  on  the  question  whether  what  he  was  called 
on  for  was  contrary  to  the  power,  or  to  the  general 
rules  of  law. 

Mr.  Pemherton^  in  reply: — There  is  nothing  to 
justify  the  execution  of  this  power. 

[Lord  Brougham : — ^What  sort  of  power  is  that 
which  gives  the  tenant  for  life  power  to  grant  estates 
for  years  consistent  with  his  own  estate  for  life  ?] 

It  is  said  that  the  fines  must  be  considered  as  an- 
nual rents;  but  Taylor  d.  Atkyns  y.  HordeiJ)  does 
not  say  that.  The  reference  to  that  case,  for  the 
purpose  of  proving  that  argument,  is  not  justified  by 
any  one  single  thing  appearing  in  the  case  itself. 


(0  2  Sugd.  on  Powers,  App.        (A)   Sugd.   on    Powers,  (6th 
No.  19,  p.  625.  edit.),  430,  App.  No.  14  (8). 

(0  1  Burr.  60. 
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1842.  Lord  Cottenkam : — The  Appellant  Mary  Clark  is 

Clark  ^  child  of  a  marriage,  and  claimant  through  her  late 
brother,  the  only  other  child  entitled  to  the  lands  in 
question,  under  her  father's  marriage  settlement. 
August  6.  'pjjg  Respondents  derive  their  title  under  the  lessee, 
to  whom  the  Appellant's  father  granted  a  lease  for 
lives,  with  a  covenant  for  renewal ;  and  the  question 
ie,  whether  the  Appellants  so  entitled  in  remainder 
ought  to  be  compelled  by  a  Court  of  Equity  to  give 
effect  to  the  provisions  of  this  covenant.  The  lands 
were  held  by  the  settlor  for  lives  renewable  for  ever ; 
and  the  power  under  which  the  Appellant's  father, 
the  tenant  for  life,  granted  the  lease,  authorised  a 
lease  for  any  terms  or  number  of  lives  or  years  con- 
sistent with  his  interest,  in  possession,  and  not  in 
reversion,  and  reserving  the  best  and  most  improved 
rent,  without  taking  any  sum  of  money  or  other  thing 
by  way  of  fine,  and  every  lease  to  contain  a  clause 
of  re-entry  for  nonpayment  of  rent. 

The  lease  was  for  three  lives,  with  a  covenant  that 
the  lessor,  the  tenant  for  life,  his  heirs  and  assigns, 
should  and  would  upon  the  death  of  any  of  the  lives, 
and  payment  of  a  fine  of  6/.  by  the  lessee  for  each 
added  life,  insert  a  new  life  in  place  of  the  dropped 
life,  and  so  keep  up  the  lease  for  three  lives  as  a  lease 
renewable  for  ever. 

The  plaintiffs  in  the  cause,  the  Respondents  in  the 
appeal,  assume  by  their  bill,  as  they  necessarily  must, 
that  if  they  should  be  entitled  to  the  benefit  of  this  pro- 
vision for  renewal  of  the  lease,  they  must  obtain  it 
through  the  Appellant,  the  remainder-man;  for  it  is  not 
pretended  that  the  tenant,  the  lessor  for  life,  granted 
any  other  legal  estate  under  the  power  than  for  the  lives 
named  in  the  lease.  The  question,  therefore,  is  one 
purely  of  equity,  but  it  was  sent  by  the  C!ourt  of 
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Chancery  in  Ireland  to  the  Court  of  Common  Pleas        1842. 
upon  a  case  ;  and  the  Judges  of  that  Court  certified       clark 
that  the  lease  and  the  covenant  of  renewal,  were  «'• 

warranted  by  the  leasing  power. 

Many  objections  were  made  to  the  lease  which  it 
will  not  be  necessary  to  observe  upon,  because  I  am 
of  opinion  in  favour  of  the  Appellant's  case  upon  the 
principal  point.  There  are,  no  doubt,  many  cases  in 
which  the  Cour4;s  of  Equity  have  compelled  remain- 
der-men to  carry  into  effect  contracts  into  which 
tenants  for  life  with  a  power  have  entered ;  but  those 
cases  have,  I  apprehend,  proceeded  upon  this  principle, 
that  the  contract  was  to  be  considered  as  a  defective 
execution  of  the  power ;  which,  therefore,  a  Court  of 
Equity  was  justified  in  making  good  against  the 
remainder-man.  But  if  this  be  the  ground  of  those 
decisions,  the  first  question  to  be  considered  here  is, 
could  the  tenant  for  life  himself  have  done  what  the 
remainder- man  is  called  upon  to  perfect.  It  is  a  well- 
known  rule  that  a  lease  under  a  power  to  lease 
for  lives  must  be  confined  to  lives  in  esse^  as  was 
decided  in  Doe  d.  Wyndham  v.  Halcomhe  (m).  The 
attempt,  therefore,  to  extend  the  estate  of  the  les- 
see for  lives  to  be  named  after  the  death  of  non- 
existing  lives,  was  not  within  the  power.  The 
tenant  for  life  could  not  have  created  such  an  es- 
tate, and  the  remainder-man,  therefore,  cannot  be 
bound  to  give  effect  to  a  covenant  for  that  purpose. 
In  Taylor  v.  Stibbert  (w),  Lord  Rosslyn^  alluding  to 
a  case  precisely  the  same  as  the  present,  says,  the 
son  would  have  had  a  right  to  decline  performance 
of  the  covenant ;  and  Lord  Redesdale^  in  Crofton  v. 
Ormsby  (o),  adverting  to  the  case  of  Taylor  v.  Stib- 

(m)  7  Term  Rep.  713.  (o)  2  Sch.  &  Lef.  599. 

(n)  2  Ves.  jan.  441. 
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184^        bertj  says  that  the  coveDant  was  not  binding  upon 
Clark      *^^  ^^^'^  estate.     It  appears,  therefore,  to  me  diat 
^-  there  is  no  principle  or  authority  for  compelling  the 

remainder-man  to  give  eflTect  to  this  covenant  for 
renewal.  But  if  the  plaintiff  *s  case  had  not  been 
met  by  the  objection  that  the  estate  and  interest 
which  the  lessee  claims  against  the  remainder-man  is 
larger  than  was  authorised  by  the  power,  and  more 
than  the  donee  could  himself  have  created,  other 
objections  to  the  provisions  of  the  lease  would  have 
been  equally  fatal  to  the  plaintiff's  case.  The  power 
does  not  authorise  leases  in  reversion,  nor  the  taking 
of  fines,  but  requires  that  the  best  rent  should  be 
reserved ;  which  is  incompatible  with  taking  a  fine. 
The  donee,  therefore,  could  not  have  granted  a  lease 
to  commence  after  the  expiration  of  any  of  the  lives 
first  named,  nor  could  he  have  taken  a  fine  upon 
granting  any  lease.  But  if  this  covenant  be  binding 
upon  the  remainder- man,  the  tenant  for  life  has  in 
effect  secured  to  the  tenant  of  the  land  a  reversion- 
ary interest  upon  payment  of  a  fine ;  all  which  would 
be  in  contravention  of  the  intention  of  the  settlement, 
and  a  fraud  upon  the  power. 

From  the  high  authority  by  which  this  case  had 
been  decided,  it  deserved  and  has  received  the  utmost 
attention  in  this  House.  But,  for  the  reasons  I  have 
stated,  I  do  not  hesitate  to  express  my  opinion  that 
the  plaintiff  is  not  entitled  to  the  relief  he  prays,  and 
therefore  to  move  your  Lordships  to  reverse  the  de- 
cree which  has  been  pronounced  below,  and  in  its 
place  to  direct  that  the  plaintiff's  bill  be  dismissed 
with  costs. 

Lord  Brougham: — My  Lords,  I  entirely  agree 
with  my  noble  and  learned  friend      When  this  case 
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was  heard  before  your  Lordships,  the  able  argument  1842. 
at  the  bar  was  heard  by  my  noble  and  learned  friends 
and  myself  with  all  the  attention  due  to  the  import- 
ance of  the  principle  which  it  involved,  and  to  the 
great  authority  of  the  Court  below  which  had  dealt 
with  the  case ;  and  we  certainly  at  the  argument  came 
to  the  opinion  which  my  noble  and  learned  friend  has 
now  stated,  and  made  the  ground  of  the  motion  which 
he  has  submitted  to  your  Lordships  :  but  nevertheless, 
it  was  deemed  expedient,  in  regard  not  only  to  the 
importance  of  the  question  involved,  but  to  the  autho- 
rity to  which  I  have  referred,  that  we  should  take 
time  further  to  consider  the  case.  We  have  so  con- 
sidered it,  and  the  opinion  we  then  formed  has  been 
confirmed,  and  not  shaken,  by  that  consideration. 

Lord  Campbell: — My  Lords,  I  entirely  concur  in 
the  opinion  that  has  been  expressed  by  my  noble  and 
learned  friends ;  and  I  merely  feel  it  necessary  to  say 
that  I  do  not  yield  to  the  argument  that  was  urged  at 
the  bar  in  this  case,  that,  instead  of  the  covenants  for 
renewal  actually  contained  in  this  lease,  there  might 
have  been  at  once  granted  a  lease  for  1,000  years.  I 
apprehend  that  such  a  lease,  under  such  a  power, 
would  be  substantially  an  alienation,  and  would  be  a 
violation  of  the  power,  and  consequently  void. 

The  Appellant's  o^ent  requested  to  be  allowed  to 
8tat«  that  the  Appellant  had  actually  paid  the  costs 
of  the  suit  below ;  and  he  asked  for  an  order  for  their 
repayment. 

Lord  Brougham  : — Then  he  must  be  repaid ;  and 
he  must  not  only  be  repaid  those  costs,  but  he  must 
have  his  costs  below.  It  is  not  a  matter  before  us, 
but  it  follows  quite  as  a  matter  of  course.   The  decree 

K  8  -^ 
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i^^  is  set  aside  which  made  him  pay  the  costs  in  the 
Court  below:  if  he  has  paid  those  costs,  he  must 
apply  to  the  Court  below  to  be  reimbursed  them. 

(Ordered,  that  the  order  and  decree  complained  of 
in  the  appeal  be,  and  the  same  are  hereby  reversed : 
And  that  the  bill  of  the  plaintiffs  in  the  Court  below 
be  dismissed,  with  the  costs  of  the  suit  in  the  Court 
below :  And  that  the  cause  be  remitted  back  to  the 
Court  of  Chancery  in  Ireland^  to  do  further  therein 
as  shall  be  just  and  consistent  with  this  judgment.) 


1S42:       The  General  Convention  of  the  Royal"!  j      jj    ^ 
Augusts.         Burghs  of  Scotland,  and  Others  .;4Pi>^^a»w- 


March?. 


Charles   Cuningham   and   Carlyle^ 

Bell,   Esqrs.,   Conjunct   Clerks  toKltespondents. 
the  said  General  Convention     -      -J 


Corporation,  The  Convention  of  the  Royal  Burghs  of  Scotland  exists  under  the 
Mtf^«  authority  of  an  Act  passed  in  the  reign  of  James  3  (a.  d.  1487). 

oaUxry.  j^  consists  of  commissioners  or  delegates  from  the  Royal  Burghs, 

meet  annually,  declares  the  amount  of  money  required  for  certain 
purposes  to  he  raised  hy  the  various  hurghs,  holds  its  sittings  for 
two  or  three  days,  provides  hy  annual  vote  for  its  expenses,  and 
is  then  dissolved.  Two  persons  were  appointed  conjunct-clerks 
of  this  Convention,  and  their  appointments  were  declared  to  be 
"  with  benefit  of  survivorship,"  and  "  with  survivancy  to  the 
longest  liver  of  them ; "  and  the  office  was  g^ven  to  them  **  as 
freely  and  fully  as  any  of  their  predecessors  had  held  it ;"  and  the 
emoluments  were  declared  to  belong  to  one  of  them  ''  during  his 
natural  life;"  the  other  was  to  have  the  benefit  of  sunrionhip. 
The  Convention  in  one  year  raised  the  salary  of  its  clerks,  in 
another,  it  lowered  that  salary  below  its  original  amount,  and  it 
also  increased  their  duties.  There  were  instances  of  express  ap- 
pointments **  during  pleasure,"  and  of  dismissals. — 
Held  by  Lords  Brougham  and  Cottenham  (Lord  Campbell  dissent* 
ing) :  first,  that  this  was  not  a  life  office ;  that  the  expressions 
in  the  appointment  were  explained  by  the  circumBtances  under 
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^hich  it  was  made ;  and,  secondly,  that  the  salary  might  be  raised  1842. 

or  lowered  at  the  pleasure  of  the  Convention.  ' — v — ' 

Per  Lord  Campbell  :^T\m  Convention  of  Royal  Burghs  is  a  cor-  Conventiok 

poration :  on  the  facts  of  this  case,  and  the  terms  of  the  appoint-  ^^  Burghs 

ment,  the  office  is  granted  for  life,  and  the  Convention  cannot  p     rnawAM 
reduce  the  salary  below  its  ancient  and  original  amount.    But  the 
Convention  can  reduce  it  to  that  amount,  and  may  perhaps  cast 
new  duties  on  the  officers. 


The  General  Convention  of  Royal  Burghs  of  Scot'^ 
land  was  first  created  by  an  Act  passed  in  the  14th 
Parliament  of  James  3  (1487),  c.  Ill,  in  these  terms : 
— "  Iteniy  It  is  statute  and  ordained  be  the  haill  three 
estaites,  that  zeirly  in  time  to  cum  certaine  commis- 
sares  of  all  burrows,  baith  south  and  north,  conveene 
and  gadder  togidder  ains  ilk  zeir  in  the  burgh  of 
Inner keithing^  on  the  morne  after  St.  James^  Day> 
with  full  commission,  and  there  to  commoun  and 
treat  upon  the  weilfare  of  merchandice,  the  gude  rule 
and  statutes  for  the  commoun  profite  of  burrows,  and 
to  provide  for  rejneid  upon  the  skaith  and  injuries 
susteined  within  the  burrows ;  and  quhat  burgh  that 
compeirs  not  the  said  daie  be  their  commissares,  to 
paye  to  the  coastes  of  the  commissares  five  pound, 
and  zeirly  to  have  our  soveraine  lordis  letter  to  dis- 
treinzie  herefore,  and  for  the  inbringing  of  he 
samen."  Various  other  statutes  were  subsequently 
passed,  by  which  different  privileges  were  conferred 
on  this  meeting  of  the  commissioners  of  the  different 
burghs. 

The  Convention  appears  to  have  met  yearly  since 
the  year  1552,  and  since  the  Union  it  has  been  espe- 
cially necessary  that  it  should  meet  annually,  as  it 
was  empowered  by  the  Act  of  Union  to  apportion 
among  the  burghs  the  amount  of  land-tax  leviable 
from  the  estate  of  burghs.  It  seems  to  be  essentially 
a  representative  body,  possessing  important  legislative 
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1842.        and  executive  functioDS,  and  acting  in  the  capacity 
DoNVBNTioN  ^^  ^  convention  of  estates,  or  general  council,  in 
OP  BuBOHB   matters  of  merchandise  and  commerce  in  which  the 
DuMiRGHAM.  burghs  were  concerned,  and  generally  in  questions 
connected  with  the  regulation  or  interest  of  the  dif- 
ferent burghs.     It  was  accustomed  to  claim  an  exclu- 
sive jurisdiction  in  all  such  cases,  and  its  sentences 
have  been  final,  and  not  subject  to  the  review  of  any 
other  Court. 

What  the  Convention  requires  for  its  yearly 
expenditure  is  voted  annually,  and  raised  by  as- 
sessment upon  the  different  burghs.  For  these 
assessments  the  Act  of  James  3,  above  mentioned, 
confers  on  the  Convention  the  right  "  zeirly  to 
have  our  soveraine  lordis  letter  to  distreinzie  here- 
fore  ;"  but  they  have  not  been  accustomed  for  a  long 
time  past  to  enforce  these  summarily  by  letters  of 
homing. 

On  the  13th  of  July  1808,  Mr.  John  Gray,  writer 
to  the  signet,  who  was  the  conjunct-clerk  to  the  Con- 
vention along  with  Mr.  John  DundaSj  writer  to  the 
signet,  having  resigned  his  office,  the  Convention  re- 
elected him  along  with  Mr.  Charles  Cuningham^  writer 
to  the  signet,  the  present  Respondent,  to  the  office 
of  conjunct-clerk  jointly  with  Mr.  Dundas,  granting 
to  Mr.  Gray  the  fees,  salaries,  and  emoluments  of  the 
office  during  his  life,  and  to  Mr.  Cuningham  the  bene- 
fit of  survivorship.  The  salary  at  that  time  paid  to 
the  conjunct-clerks  was  25/.  each,  which  appears  to 
have  been  the  sum  paid  to  these  officers  for  a  long 
period. 

At  the  meeting  of  the  General  Convention  in  July 
1815,  it  was  resolved  by  the  Convention  to  raise  the 
salaries  of  the  principal  clerks  to  60/.  each. 

On  the  9th  of  July  1816,  the  Convention  ap- 
pointed  Mr.  Carlyle  Bell,   in   room  of   Mr.  John 
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Zhindas^  deceased,  to  be  conjunct-clerk  along  with        i842. 
Mr.  C^tungkam  {a).  Con^JI^ion 

In  1824,  the  Convention  passed  certain  resolutions,   op  Bubohs 

V, 

(a)  The  two  appointments  were  in  the  following  terms: —  Cuninqham. 

"  17th  Act  of  Convention,  13th  July  1808. 

"  The  same  day  there  was  read  a  resignation  from  Mr.  John 
Gray  J  writer  to  the  signet,  conjunct  town-clerk  of  Edinburgh,  of 
his  office  of  conjanct>clerk  to  the  Geperal  Convention,  agreeable  to 
what  he  intimated  yesterday ;  and  the  same  having  been  accepted 
of,  the  preses  moved  that  Mr.  John  Gray  and  Mr.  Charles  Cuning' 
ham,  writer  to  the  signet,  conjunct  town-clerk  of  Edinburgh,  be 
elected  into  the  office  of  conjunct-clerk  to  the  Convention,  jointly 
along  with  John  Dundas,  writer  to  the  signet,  with  the  benefit  of 
survivorship :  which  motion  having  been  seconded  by  the  commis- 
sioner for  Perth,  and  the  roll  having  been  called  and  the  votes 
marked,  it  carried  approve,  by  a  majority  of  twenty-six  to  eight. 
Whereupon  the  said  John  Gray  and  the  said  Charles  ^uningham 
were  declared  duly  elected  into  the  office  of  conjunct -clerk  to  the 
General  Convention  of  the  Koyal  Burghs,  along  with  the  said  John 
Dundas,  with  survivancy  to  the  longest  liver  of  them  the  said  John 
Gray  and  Charles  Cuningham :  and  the  Convention  granted,  and 
hereby  grant,  power  to  them,  or  either  of  them,  to  exercise  the  said 
office  as  fully  and  freely,  in  every  respect,  as  any  of  their  prede- 
cessors could  or  might  have  done,  or  which  to  the  office  of  conjunct- 
clerk  to  the  Uoyal  Burghs  of  Scotland  by  law  or  custom  does  apper- 
tain ;  giving  and  hereby  granting  to  the  said  John  Gray  the  fees, 
salaries,  and  emoluments  belonging  to  the  said  office,  during  his 
natural  life.  Whereupon  the  said  John  Gray  and  the  said  Charles 
Cuningham  accepted  of  the  said  office,  and  gave  their  oath  dejideli 
administratione,  and  qualified  to  Government  by  taking  the  oath  of 
allegiance,  and  signing  the  same  with  the  assurance/' 

♦*5th  Act  of  Convention,  9th  July  1816. 

"  The  same  day  the  preses  acquainted  the  Convention  that  a 
▼acancy  in  the  office  of  conjunct  principal  clerk  to  the  Royal  Burghs 
had  taken  place,  in  consequence  of  the  decease. of  Mr.  John  Dundas. 
'J  he  commissioner  for  Glasgow  then  proposed  that  Mr.  Carlyle  Bell, 
writer  to  the  signet,  and  one  of  the  conjunct  town-clerks  o£  Edin- 
burgh, should  be  elected  to  fill  the  vacancy :  which  having  been 
seconded  by  the  commissioner  for  Aberdeen,  the  said  Carlyle  Bell 
was  unanimously  elected  into  the  said  office :  and  the  Convention 
granted,  and  hereby  grant,  full  power  to  him  to  exercise  the  said 
office  as  fully  and  freely,  in  all  respects,  as  the  said  John  Dundas, 
or  any  of  his  predecessors,  could  have  done,  or  which  by  law  or 
custom  appertains  to  the  office  of  conjunct-clerk  to  the  General 
Convention  of  the  Royal  Burghs  of  Scotland ;  giving  and  granting 
to  the  said  Carlyle  Bell  the  whole  fees,  salaries,  and  emoluments 
belonging  to  the  said  office.  And  the  said  Carlyle  Bell,  being  pre- 
sent, accepted  of  the  said  office ;  and  having  been  sworn  de  Jidelif 
he  qualified  to  Government  by  taking  the  oath  of  allegiance,  and 
signing  the  same  with  the  assurance.'* 
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1842.        which  increased  the  amount  of  the   labour  of  the 

CowvBNTioN  conjunct-clerks.     No  objection  was  at  that  time  made 

OP  Burghs  by  them  to  these  resolutions,  but  they  continued  in 

CuNiKGHAM.  the  office  of  conjunct -clerks,  with  a  salary  of  50 /. 

each,  voted  annually  by  the  Convention,  until  the  year 

1834,  when  it  was  resolved  to  reduce  the  salary  to 
the  sum  of  60/.,  or  25/.  each  ;  and  at  the  meeting  in 

1835,  the  Convention,  resolving  still  further  to  cur- 
tail the  expenditure,  reduced  the  salaries  of  the  clerks 
to  the  sum  of  35/.  in  all. 

The  clerks,  the  present  Respondents,  then  objected 
to  the  resolutions,  occasioning  the  increase  of  duties 
and  the  reduction  of  salary;  and  in  December  1835 
instituted  a  suit  in  the  Court  of  Session  to  have  them 
annulled,  as  being  ultra  vires  of  the  Convention.  The 
first  defence  set  up  related  solely  to  the  mode  of  ser- 
vice of  the  process,  and  the  question  of  who  were  the 
proper  parties  to  the  suit.  The  conjunct-clerks  in 
1836  avoided  these  objections  by  a  supplementary 
summons.  Several  other  proceedings  were  had  in 
the  Court  below,  and  on  the  22d  June  1839,  the 
Lord  Ordinary  having  reported  it  for  the  considera- 
tion of  the  Court,  the  Lords  of  the  First  Division 
pronounced  an  interlocutor  adopting  the  conclusions 
of  the  libel,  and  giving  the  Respondents  the  costs. 
This  interlocutor  was  confirmed  by  another,  on  the 
9th  oi  July  in  the  same  year,  by  which  the  costs  were 
taxed. 

The  appeal  was  against  both  these  interlocutors. 

Mr.  J.  Stuart  and  Mr.  S.  Gordon,  for  the  Appel- 
lants : — The  Respondents  contend  that  the  Convention 
is  a  corporation,  and  that  the  office  must  be  consi- 
dered a  life  interest :  neither  of  these  propositions  can 
be  supported.  The  Convention  is  not  a  corporation, 
and  its  clerks  are  not  corporate  officers :  they  are  per- 
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i9ons  appointed  from  time  to  time,  as  the  occasions  of  1842. 
the  Convention  require.  A  printed  Act  of  1581,  c.  119,  cokvektion 
cited  in  the  Respondents'  own  papers,  proves  this  ^f  Bukghs 
to  be  the  case.  The  expression  there  used  is,  "  The  Cuningham. 
Lords,  seeing  the  Act  authentically  subscribed  by  the 
clerk  of  that  Convention ;"  an  expression  which  shows 
that  each  Convention  had  its  own  particular  officers. 
The  argument  thus  arising  as  to  the  nature  of  the 
appointment  is  confirmed  by  the  forms  of  appoint- 
ment used  in  1654  and  in  1666,  and  on  other  occa- 
sions, where  the  expressions  "during  their  pleasure" 
are  introduced.  In  the  cases  of  Sir  W.  Thomson^ 
Mr.  Young^  and  Mr.  Roughheady  the  appointments 
are  extant ;  and  the  first  of  them  is  "  during  plea- 
sure," and  the  others  "  in  the  same  manner"  as  the 
first.  And  it  is  further  confirmed  by  a  statement 
made  in  the  Respondents'  own  case,  that  at  a  meeting 
of  the  Convention  in  1712,  that  body  directed  its 
agent  to  pay  "  the  salaries  and  gratuities  following;" 
and  it  appears  that  the  gratuity  given  in  1712  was 
not  repeated  in  1713.  These  facts  show  that  the 
clerkship  was  not  an  office  in  the  legal  sense  of  that 
term,  and  that  there  was  nothing  like  a  custom  time 
out  of  mind  to  give  it  a  settled  salary.  The  Conven- 
tion met  but  once  a  year;  the  nature  of  the  duties 
to  be  performed  would  vary  with  varying  circum- 
stances, and  the  emoluments  would  also  change.  In 
the  instance  of  1712,  the  clerk  having  had  more  than 
usual  to  do,  or  having  done  it  more  effectually  than 
usual,  received  a  vote  of  a  gratuity;  but  it  is  to  be 
observed  that  the  money  was  voted  to  the  individual 
for  his  *'  extraordinary  pains,"  and  not  to  the  office. 
The  Convention  is  not  a  corporation ;  it  cannot  be 
enfeoffed  of  lands ;  it  is  an  annual  body,  and  meets 
by  virtue  of  a  commission,  which  exists  only  for  the 
year.      The   business   of   the   Convention   does   not 
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1842.       occupy  it  more  than  two  or  three  days ;  and  at  the 
::oNVKNTioK  ^^^  ^^  ^^^^  meeting  the  declaration  is  made  "  that 


OP  Bttrohs  the  present  Convention  is  dissolved." 

DuRiNGHAic.  [Lord  Cottenham: — Is  there  any  instance  where 
the  same  persons,  after  the  passing  of  that  resolution, 
have  met  again  within  the  same  year?] 

There  is  not.  The  Convention  has  no  powers  to 
levy  money :  the  amount  of  the  land-tax  to  be  paid  by 
the  boroughs  is  declared  by  the  Convention ;  but  when 
the  gross  sum  to  be  raised  has  been  thus  settled,  there 
is  a  particular  officer  to  fix  the  assessment  for  each 
borough.  In  no  respect,  therefore,  does  his  body  pos- 
sess the  ordinary  characteristics  of  a   corporation. 

[Lord  Campbell : — Suppose  that  this  is  not  a  corpo- 
ration, what  remedy  would  the  clerks  have  for  the 
salary  that  is  assigned  them  ?] 

The  individuals  of  the  body  would  be  liable  for  it. 
The  persons  here  must  be  considered  as  a  voluntary 
society.  The  Act  of  James  3,  passed  in  1487,  shows 
that  to  be  the  case.  It  empowers  the  persons  represent- 
ing the  four  Royal  Burghs  to  meet  and  propose  matters 
to  the  Parliament,  which,  by  the  Parliament,  are  to 
be  turned  into  Acts.  That  does  not  show  the  Conven- 
tion to  be  a  corporation.  There  is  here  no  perpetual 
succession;  an  incident  absolutely  essential  to  the 
existence  of  a  corporation.  The  representatives  or 
delegates  of  corporations  are  not  therefore  necessarily 
corporations ;  and  the  form  in  which  the  Appellants 
have  appeared  in  the  Court  below,  does  not  in  the 
least  degree  prove  that  they  possess  the  corporate 
character.  The  words  of  the  appointment  granting 
the  appointees  "  all  fees,"  are  not  sufficient  to  show  a 
corporate  office  to  be  held  by  them.  They  do  not 
show  the  nature  or  tenure  of  the  office,  but  merely 
point  out  the  right  consequent  on  the  holding  of  it. 
This  is  proved  by  the  case  of  Mr.  James  Roughhead^ 
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who  was  appointed  clerk  to  the  Convention  "  during        1842. 
pleasure/'  but  to  whom  the  same  grant  of  "  fees  and  con'vbntion 
immunities"  was  made*     Annan  v.  Parish  (6)  is  no   ^'  Burghs 
authority  here.     The  Court  there  assumed  the  exist-  Cuhikoham. 
ence  of  a  universal  law  as  applicable  to  boroughs,  and 
the  decision  went  on  that  assumption.     Such  an  as- 
sumption would  be  utterly  unjustified  in  the  present 
case.     Again,  the  Act  of  Parliament  6  James  3,  c.  20, 
expressly  directs  that  "  all  officers  of  the  town  shall 
be  chosen  yearly."     A  town-clerk  is  an  officer  of  the 
town ;  he  cannot  therefore  be  appointed  for  life,  but 
must  be  chosen  yearly^    There  is  no  express  appoint-^ 
ment  for  life  here,  and  it  is  clear,  from  these  cases, 
that  such  an  appointment  cannot  necessarily  be  im- 
plied ;  and  if  not  necessarily,  will  not  be  implied  at 
all.     As  to  the  salary,  it  is  clear  that  the  same  autho- 
rity which  could  raise  it,  could  also  lower  it.     If  that 
should  not  be  admitted,  it  would  follow  that  the  salary 
must  for  ever  remain  the  same. 

The  Attorney-general  and  Mr.  Maconochie^  for  the 
Respondents : — The  words  of  the  appointments  here 
are  conclusive  against  the  Appellants.  In  the  first,  the 
right  of  survivorship  is  expressly  mentioned ;  and  in 
the  other  the  appointee  is  to  have  all  the  rights  and 
all  the  fees  of  his  predecessors.  The  question  whether 
this  convention  is  a  corporation,  must  not  be  tried  by 
the  strict  law  of  England.  A  corporation  cannot 
appear  as  such  in  an  English  Court,  without  letters 
patent.  That  is  not  the  case  in  Scotland.  The  Cor- 
poration of  Advocates,  and  the  General  Assembly  of 
the  Church,  are  instances  of  this. 

[Lord  Campbell:— I  doubt  whether  your  instances 
support  your  proposition.] 

(6)  15  Shaw  &  D.  107. 
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1842.  There  are  besides   certain  parties  who  have   the 

Convention  ^'g^*  ^f  appearing  as  corporations,  that  are  not  so 
OF  Burghs  in  fact.  The  Attorney -general  here  can  do  so,  but  he 
CoNjNOHAM.  is  not  a  corporation. — [Lord  Cottenham  : — He  appears 
not  as  a  corporation,  but  in  virtue  of  being  an  oflScer 
acting  for  the  Crown.] — The  Convention  was  estab- 
lished by  virtue  of  the  highest  authority  in  the  realm ; 
and  the  terms  of  the  appointment,  and  the  powers  it 
is  to  exercise,  show  that  it  must  have  the  rights  of  a 
corporation.    It  is  an  immemorial  corporation. 

[Lord  Campbell : — Do  you  say  that,  by  the  law  of 
Scotland^  immemorial  does  not  mean  the  time  of 
Richaf^d  1,  but  a  very  long  time  back  ?] 

Tliat  is  so.  The  case  of  Sir  W.  Thowsoriy  who  was 
in  1666  a  conjunct-clerk  of  this  Convention,  may 
be  referred  to  as  that  of  an  appointment  made  "  dur- 
ing pleasure/'  those  words  being  found  in  the  instru- 
ment of  his  appointment ;  but  it  is  curious  that  he 
was  removed  from  his  office,  and  was  so  removed,  not 
capriciously,  but  on  cause  proved.  This  office  is  like 
that  of  a  town-clerk,  which,  no  matter  what  may  be 
the  words  of  the  appointment,  the  Courts  have  always 
held  to  be  a  life  office ;  Simpson  v.  7 odd  (c).  As 
to  the  salary,  it  does  not  follow  that  because  it  may 
be  raised,  it  may  also  be  reduced.  To  raise  it  is  to 
make  a  new  contract ;  both  parties  are  agreed  upon 
that :  to  reduce  it  is  to  make  a  new  contract,  which 
cannot  be  done  without  the  concurrence  of  both  par- 
ties. The  same  principle  may  be  applied  to  the 
question  as  to  the  increase  of  the  duties  imposed 
on  the  Respondents.  The  salary  cannot  be  dimi- 
nished, the  duties  cannot  be  increased,  without  their 
consent.  There  is  not,  in  the  long  history  of  the 
existence  of  this  Convention,  one  instance  of  a  clerk 
dismissed,  or  of  the  salary  of  a  clerk  diminished.  The 
(c)  3  Shaw  &  Dunlop,  150. 


CASES  IN  THE  HOUSE  OF  LORDS-  153 

General  Assembly  of  the  Church  is  annually  dissolved       2f^ 
in  the  same  way  as  this  Convention ;  but  that  Assem-  Comvbntion 
bly  has  clerks  who  hold  their  office  for  life.    The  same   ^'  ^l^^"" 
observation  may  be  made  as  to  the  House  of  Commons.  Cuningham. 
Many  of  the  officers  of  that  House  are  appointed  for 
life ;  yet  the  House  itself  is  periodically  dissolved,  and 
a  perfectly  new  House  constituted.     Both  these  in- 
stances show  that  bodies  not  permanent  in  themselves 
may  yet  have  permanent  officers. 

Mr.  Gordon^  in  reply  : — The  General  Assembly 
and  the  presbytery  are  not  like  this  Convention. 
They  continue  in  virtue  of  a  permanent  right,  but 
here  different  individuals  are  commissioned  from  time 
to  time ;  the  right  to  issue  the  commission  being  the 
only  thing  that  is  permanent,  and  the  Convention  is 
dissolved  every  year.  In  the  other  bodies,  vacancies 
occasioned  by  deatli  are  regularly  supplied.  There 
is  nothing  here  to  show  that  such  is  the  case  here,  or 
that  the  Convention  is  more  than  a  body  of  persons 
temporarily  delegated  to  perform  a  certain  duty, 
and  ceasing  to  have  any  authority,  or  even  any  ex- 
istence, the  moment  that  duty  is  performed. 

[Lord  Brougham: — Suppose  that  some  of  the  par- 
ties now  composing  this  body  were  to  die,  would  not 
the  appeal  survive,  not  only  against  those  who  are  now 
parties  to  the  suit,  but  against  their  successors  ?] 

If  it  did,  that  would  not  show  that  these  persons 
constituted  a  corporation  :  other  considerations  would 
regulate  that  matter. 


Lord  Brougham : — This  was  an  action  of  reduction       Aug.  6. 
and  declarator,  brought  by  the  Respondents,  to  set 
aside  a  resolution  of  the  Appellants  reducing  their 
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i^^       salary  as  clerks  of  the  Convention,  and  to  have  it 
CoNVKWTioK   declared  that  they  held  their  office  for  life,  and  that 
I,.  the  Convention  had  no  power  to  increase  or  change 

CuNiNGHAu.  |;jjgjj.  duties,  any  more  than  to  alter  their  salaries. 
Mr.  Cuningham  had  been  appointed  in  1808,  with 
Mr.  John  Grayy  to  be  together  conjunct-clerk  with  Mr. 
John  DundaSj  "  with  benefit  of  survivorship,*'  and 
**  with  survivancy  to  the  longest  liver  of  them  "  {Cun- 
ingham  and  Gray.)  There  was  added  the  very  usual 
clause  giving  them  the  office  "  as  freely  and  fully  as 
any  of  their  predecessors  had  held  it ;"  and  further, 
the  emoluments  were  declared  to  belong  "  to  Gray 
during  his  natural  life."  In  1816,  Mr.  Bell  was  ap- 
pointed to  succeed  Mr.  Dundas^  and  to  hold  the  office 
"  as  fully  and  freely  as  Dundas  or  any  of  his  prede- 
cessors could  have  done." 

The  salary  was  raised  in  1816  :  having  for  above  40 
years  before  been  26/.  for  each  clerk,  it  was  now 
doubled;  that  is,  when  Cuningham  was  elected  the 
salary  was  26  /.,  when  Bell  was  elected  it  had  become 
60  /. ;  and  the  interlocutors  appealed  from  declare  not 
only  that  the  Convention  had  no  right  to  lower  Mr. 
Cuningham's  original  salary,  but  that  they  had  no 
right  to  take  off  the  addition  which  had  been  made  in 
1816,  from  him,  any  more  than  from  Mr.  Belly  who 
had  been  elected  after  that  increase.  So  that,  accord- 
ing to  this  decision,  if  any  addition  should  ever  on 
any  account  be  made  to  the  salary  of  the  office,  as  in 
respect  of  additional  trouble,  this  addition  could  never 
be  taken  off,  even  if  the  trouble  which  occasioned  it 
should  entirely  cease. 

Such  a  position  seems  to  be  wholly  untenable.  Ac- 
cordingly, the  Lord  Ordinary,  in  his  report  of  the 
case  to  the  Court,  plainly  gives  his  opinion  that  there 
is  a  great  difference  between  the  salary  added  in  1815, 
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and  the  former  salary ;  and  he  holds  this  diflference  1842. 
to  exist  in  Bell's  case  as  well  as  in  Cuniitgkam's ;  convention 
not  deeming  it  a  matter  of  contest  between  Bell  and  or  Buroha 
those  who  appointed  him,  but  regarding  the  ques-  Cuningram. 
tion  as  turning  upon  the  right  of  both  to  the  ofl&ce 
and  its  emoluments,  as  fixed  by  the  ancient  usage 
and  enjoyment  of  the  office.  The  Convention  is  a 
body  authorised  and  regulated,  though  it  might  not 
be  created,  by  the  statute  of  James  a  (1487),  c.  Ill, 
and  it  is  appointed  to  meet  yearly  on  the  morrow 
of  St.  James.  It  consists  of  commissioners  or  dele- 
gates from  the  Royal  Burghs,  and  has  the  regulation 
of  matters  of  trade  within  a  narrow  sphere  compared 
to  what  it  formerly  had.  The  meeting  of  the  Con- 
vention seems  never  to  have  continued  above  three 
dnys,  and  of  late  years  never  above  two.  At  each 
meeting  it  is  not  adjourned  or  prorogued,  but  dis- 
solved, though  a  very  few  instances  are  to  be  found  of 
intermediate  proceedings.  The  business  is  very  little 
in  point  of  labour  or  importance,  and  the  trouble  of 
the  clerks  is  proportionately  small. 

A  body  so  chosen,  and  of  a  kind  so  peculiar,  can 
with  difficulty  be  compared  to  a  corporation  ;  and  it 
is  also  with  difficulty  that  we  can  arrive  at  the  con- 
clusion that  it  should  have  the  power  of  conferring 
an  interest  for  life  on  any  of  its  officers.  The  House 
of  Commons,  to  which  it  has  been  compared  in  argu- 
ment, and  in  order  to  show  that  a  representative  body 
may  have  officers  whose  tenure  depends  not  on  its 
own  existence,  can  hardly  be  considered  as  affi)rding 
an  appropriate  example ;  for  certainly  no  officer  chosen 
by  the  House  has  any  existence  beyond  a  dissolution. 
The  clerks  of  the  House  are  appointed  by  the  Crown  ; 
the  Speaker,  indeed,  is  chosen  by  the  House,  but  he  is 
chosen  each  Parliament. 
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1842.  However  it  is  unnecessary  to  inquire  whether  or 

Convention  ^^^  ^  body  such  as  the  Convention  may  or  may  not 
OP  BuaoHs  appoint  to  offices  for  life.  A  long  and  clear  usage 
CuNiNGHAM.  may  possibly  show  that  this  power  exists,  and  that  the 
office-bearer  chosen  by  a  body  of  delegates  who  are 
themselves  only  called  into  existence  for  two  days 
once  a  year,  and  at  the  expiration  of  these  two  days 
cease  to  exist,  hold  their  places  for  their  own  lives. 
It  is  conceivable,  though  barely  conceivable,  that— the 
whole  burghs  being  corporations  of  continued  exist- 
ence— this  convention  of  their  delegates  may  be  an 
incident  to  the  corporate  existence  of  the  several  indi- 
vidual burghs,  or  may  be  something  growing  out  of 
that  corporate  existence,  and  may  have  the  power  in 
question.  Such  an  anomalous  thing  may  perhaps  be 
conceived.  But  at  least  it  must  be  admitted  that 
clear  proof  of  this  by  long  usage  must  be  given,  else 
the  probability  is  that  such  a  body  only  chooses  its 
officers  occasionally,  or  at  least  continues  them  from 
meeting  to  meeting  as  long  as  it  pleases ;  and  though 
it  may  not  each  time  elect  them  anew,  the  likelihood 
is  that  the  former  nomination  is  assumed  to  continue 
as  if  a  new  one  had  taken  place  until  there  be  a  new 
appointment. 

But  this  question  does  not  necessarily  arise  here. 
At  least  the  main  question  meant  to  be  raised,  as  to 
the  right  of  lowering  the  salary,  may  be  disposed  of 
without  determining  whether  the  clerks  are  remove- 
able  or  not ;  and  the  clerks  may  be  removeable  by 
declarator,  without  being  liable  to  dismissal  at  the 
mere  caprice  of  the  Convention.  As  however  there  is 
a  declaratory  conclusion  in  the  summons  that  the 
offices  are  for  life,  and  as  the  Couil;  has  found  in 
terms  of  that  conclusion,  we  must  observe  that  there 
seems  really  no  sufficient  ground  for  holding  that  the 
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office  IS  a  life  interest.     The  usage  seems  to  be  the        1842. 
other  way.  Con'^ion 

In  1654,  Sir  IVilliam  Thoinson  is  appointed  "  dur-  <>'  Burghs 
ing  their  pleasure."  In  1666  the  delegates  of  the  Cuninoham. 
burghs  remove  him  for  neglect  of  duty,  reciting  that 
he  held  his  office  "  during  their  pleasure  allenarly," 
and  that  they  could  declare  the  place  vacant  as  often 
as  they  found  it  meet  and  expedient  for  their  affairs. 
Thomson  had  been  removed  from  his  other  office  of 
town-clerk  of  Edinburgh^  and  he  resisted  this  remo- 
val successfully  in  the  Court  of  Session.  But  he 
acquiesced  as  to  the  dismissal  from  the  place  of  clerk 
of  the  Convention. 

Yaunffj  the  successor  of  Thoinsoriy  was  elected  in 
like  manner  during  pleasure,  and  held  the  office  till 
1669,  when  Roughhead  was  chosen  in  the  same  terms. 

There  are  no  instances  of  any  other  appointment  pro- 
duced until  we  come  to  that  of  Mr.  Dundas^  which  is 
assumed  by  the  Lord  Ordinary  to  have  been  for  life; 
but  the  papers  do  not  in  any  one  part  afford  anything 
like  precise  evidence  of  what  Mr.  Dundas^s  appoint- 
ment was.  The  only  reason  for  supposing  that  he  had 
been  appointed  for  life  is  to  be  found  in  the  expression 
"  with  benefit  of  survivorship,"  which  occurs  in  Mr. 
Cuninghanis  appointment.  But  this  is  quite  in- 
conclusive; for  it  may  only  mean  that  Gray  and 
Cuningham  shall,  while  Dundas  lives,  be  together 
joint-clerk  with  him,  and  that  after  his  decease  they 
shall  be  the  two  clerks,  without  any  successor  being 
appointed  to  Dundas.  Such  a  clause  was  quite  con- 
sistent with  the  fact  that  none  of  the  three  held  for  his 
own  life.  It  is  said  that  Bell  was  to  hold  the  office  on 
the  same  terms  with  Dundas.  This  construction  of 
the  gift  made  it  of  primary  importance  to  ascertain 
the  tenure  of  Dundas.     But  this  is  not  done  other- 
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1842.  Wise  than  by  referring  to  the  equivocal  clause  of 
Convention  Survivorship.  But  it  is  by  no  means  clear  that  the 
OP  BuKGHs  words  imply  the  identity  of  the  tenure ;  they  rather 
CuNiNGHAM.  relate  to  the  exercise  of  the  office.  He  (Bell)  "  is  to 
exercise  the  said  office  as  fully  and  freely  in  all 
respects  as  John  Dundas  could  have  done,  or  which 
by  law  or  custom  appertains  to  the  office  of  conjunct- 
clerk."  There  is  evidently  here  not  an  elliptical  ex- 
pression, but  apparently  an  omission  of  certain  words ; 
for  it  says,  ^*  to  exercise  the  said  office  as  freely  and 
fully  in  all  respects  as  John  Dundas  could  have  done, 
or  which  to  the  office  of  conjunct-clerk."  It  must 
mean,  "  and  to  do  things,  or  to  receive  emoluments, 
or  to  hold  rights,  which  to  the  office  of  conjunct-clerk 
of  the  Royal  Burghs  of  Scotland  by  law  or  custom 
does  appertain." 

The  clause  respecting  John  Gray  has  also  been 
much  relied  upon,  but  it  is  liable  to  the  observation 
made  respecting  the  clause  of  survivorship.  Indeed 
it  is,  when  rightly  considered,  a  provision  for  survivor- 
ship. John  Gray  was  in  the  office.  It  was  not  in- 
tended to  remove  him,  but  only  to  add  Cuningham 
to  him  as  joint  conjunct-clerk,  in  such  manner  that 
they  two  should  be  one  clerk,  with  John  Dundas  as  the 
other,  and  that  whichever  of  the  two  outlived  the 
other  should  be  the  sole  colleague  of  John  Dundas. 
But  the  whole  emoluments  of  the  conjunct-clerk  were 
to  be  John  Gray's.  In  other  words,  he  was  an 
elderly  man,  and  Mr.  Cuningham  was  to  be  his  suc- 
cessor, leaving  the  fees  to  him,  John  Gray^  for  his  life; 
that  is,  the  Convention  had  no  intention  of  removing 
him  while  he  lived.  But  if  this  clause  should  be 
held  to  give  John  Gray  a  life  interest  which  he  had 
not  before  (a  very  erroneous  construction),  or  to  prove 
that  he  had  before  a  life  interest ;  it  shows  nothing  as 
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to  Cunmgham^  nay  it  rather  would  exclude  his  claim        1842. 
to  such  an  interest.     The  claim  of  survivorship  be-  convention 
tween  him  and  Gray  plainly  proves  nothing ;  but  for    ^'  Bubohs 
that  clause  Cuningham*s  office  would  have  ceased  upon  CvviJuo^aAn. 
John  Gray's  death.     It  was  only  meant  to  continue 
him,  notwithstanding  John  Gray's  decease. 

It  is  not  to  be  denied  that  the  leaning  of  the  Scotch 
law  is  towards  affirming  the  interests  of  office-bearers 
in  their  offices,  preventing  summary  ejectments  with- 
out proceeding  to  declare  the  place  vacant;  and 
rather  taking  hold  of  circumstances  to  show  that  the 
party  is  not  removeable  without  fault,  than  leaving 
him  so  removeable.  Nevertheless,  there  must  be 
something  to  show  that  an  office,  which  in  its  own 
nature  appears  to  be  one  held  during  pleasure,  is 
given  for  life.  Where  a  body  exists  in  the  way  we 
find  this  Convention  constituted, — a  yearly  meeting 
for  two,  or  at  most  three  days,  of  persons  chosen  only 
to  attend  such  meeting,  and  then  to  cease  holding 
any  functions,  falling  back,  as  it  were,  into  the  several 
bodies  which  had  deputed  them  for  the  special  occa- 
sion,— the  last  thing  we  naturally  expect  is  that  such 
a  meeting  should  appoint  office-bearers  for  life.  No- 
thing but  a  continued  courae  of  proceeding  can  make 
us  suppose  that  such  is  the  nature  of  the  office ; 
and  in  this  case  that  course  appears  to  be  wholly 
wanting. 

Reference  has  been  made  to  cases  for  the  purpose 
of  showing  that  such  offices  must  be  for  life,  or  it  is 
possible  it  is  only  meant  that  they  are  for  life  unless 
the  contrary  be  proved.  These  cases  certainly  prove 
nothing  of  the  kind  ;  what  is  laid  down  in  the  case  of 
town-clerks  seems  to  proceed  upon  the  nature  of  the 
office,  which  the  Court  of  Session  has  held  to  require 
a  tenure  other  than  during  pleasure. 
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1842.  The  strongest  case  is  that  of  Simpson  v.  Todd  (d),  in 

CoNVBWTioic  which  the  Judges  said  that  the  public  duties  of  the 

OF  Burghs   office  were  important,  and  required  the  holder  "  to  be 

CuNiwaHAM.  under  no  apprehension  of  being  liable  to  dismissal  at 

the  pleasure,  perhaps  at  the  caprice,  of  the   town 

council ;"  and  hence  they  rejected  the  words  "  during 

pleasure"  in  the  appointment,  as  incompatible  with 

the  nature  of  the  office.     It  is  singular  that  the  much 

higher  office  of  Judge  in  the  Supreme  Court  should 

in  the  same  country  have  been  held  always  during 

pleasure,  even  after  it  had  ceased,  and  it  only  ceased 

by  statute,  to  be  so  holden  in  England. 

But  when  the  case  of  Annan  v.  Farish  (e)  came 
before  this  House  by  appeal,  the  judgment  of  the 
Court  below,  which  proceeded  only  on  the  possessory 
question,  was  affirmed,  with  an  alteration  expressly 
made  to  show  that  no  opinion  whatever  was  pro- 
nounced upon  the  tenure  of  the  office.  Indeed  that 
judgment  below,  although  containing  words  liable  to 
misconstruction,  and  which  were  therefore  struck  out 
here,  had  also  an  express  reservation  of  any  right 
which  the  Appellants  might  have  to  bring  an  action 
of  reduction  for  setting  aside  the  appointment. 

When  the  Respondents  in  the  present  case  rely  on 
prescription,  they  must  rather  mean  something  ana- 
logous to  prescription,  such  as  long  usage :  for  cer- 
tainly it  is  not  easy  to  see  how  the  emoluments  cf  an 
office  held  by  personal  election  or  nomination,  can  be 
the  ground  of  prescription.  In  all  the  cases  to  which 
reference  is  made,  either  in  this  discussion  or  by  text 
writers  who  mention  fees  of  office  as  capable  of  pre- 
scription, the  offices  appear  to  be  of  an  hereditary 
description,  and  so  feudalised,  or  quasi  feudalised ;  as 

((/)  3  Shaw  &  Dunl.  150.  (e)  15  Shaw  &  Dunl.  107. 


CASES  IN  THE  HOUSE  OF  LORDS.  lei 

almost  all  offices,  and  indeed  almost  everything  else^        1842. 
became  in  process  of  time  all  over  Europe,  under  the  convention 
feudal  system.  of  Burohs 

Thus  the  cases  cited  by  Srskine  to  prove  this  Cdninoham* 
position,  Sheriff  of  Galloway  v.  Cassilis  (f),  Douglas 
V.  Jedburgh  (g),  and  Callender  v.  Stirling  (A),  were 
the  cases  of  heritable  sheriffs ;  and  the  first  of  them 
was  a  question  respecting  a  servitude  claimed  in  right 
of  a  landed  estate  possessed  with  the  servitude  time 
out  of  mind.  So  too  Cuningham  v.  Eglinton  (i)  was 
the  case  of  the  heritable  sheriflf  of  Renfrewshire; 
which  grant  being  "  cumfeodis,  &c."  the  Court  held 
•*  sufficient  to  ground  a  prescription."  Ming  horn  v. 
Forfar  (k)  was  the  case  of  a  heritable  constable } 
Murray  v.  Moss  (/)  was  the  case  of  a  heritable 
sheriff;  and  Hatter  v.  Dundee  (m)  was  a  question 
between  an  heritable  constable  and  a  corporate  town  j 
and  no  one  can  doubt  that  owners  of  such  property 
may  validly  prescribe  for  the  emoluments  belonging 
to  it. 

That  a  body  like  the  Convention^  by  continuing  to 
pay  not  to  one  clerk,  but  to  successive  clerks,  for  40 
years,  a  certain  salary,  thereby  gives  not  to  one 
individual  but  to  every  clerk  who  may  ever  after  be 
employed,  a  prescriptive  title  to  the  same  salary, 
appears  to  be  a  proposition  neither  consistent  with 
the  nature  of  such  office,  nor  of  title  by  prescription. 
The  judgment  below  therefore  appears  to  me,  accord- 
ing to  the  best  opinion  I  have  been  able  to  form  upon 
this  subject,  to  which  I  have  certainly  paid  considerable 
attention,  unsupported  by  the  facts  of  the  case,  and 

(/)  11  March  1634.  {k)  18  July  1676. 

Ig)  18  July  1660.  (/)  13  December  1677. 

h)  11  July  1672.  (w)  9  December  1679. 
(0  27  December  1709. 

VOL.  IX.  M 
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1842.       irreconcilable  with  any  legal  principle ;  and  I  should 

CoNVBNTiow  recommend  to  your  Lordships  that  it  be  reversed, 

OF  BuBGHs  and  that  the  Appellants  (the  defenders  below)  be 

CuHiNOHAM.  assoilzied  from  the  conclusions  of  the  summons,  with 

the  costs  below. 

Lord  Cottenham  : — My  Lords,  I  entirely  concur  in 
opinion  with  my  noble  and  learned  friend.  The 
interlocutor  appealed  from  is  according  to  the  con- 
clusion of  the  summons.  It  therefore  declares  void 
the  order  of  the  Convention  for  reducing  the  salaries 
of  the  clerks.  It  declares  that  it  is  ultra  vires  of  the 
Convention  to  add  to  the  duties  of  the  clerks,  or  to 
reduce  their  salaries  of  100/.  per  annum  between 
them ;  and  it  declares  that  the  clerks  have  a  vested 
life  interest  in  their  office,  and  in  the  fees,  salaries, 
and  emoluments  thereof,  and  that  each  of  them  is 
entitled  to  a  salary  of  50  /.  for  each  succeeding  year 
of  his  life. 

Before  adverting  to  the  debateable  ground  of  the 
appeal,  I  cannot  but  observe  that  it  is  only  since  the 
11th  of  July  1815  that  the  salary  has  been  of  the 
present  amount,  when  it  was  raised  from  25  /.  to  50  /. 
by  the  voluntary  act  of  the  Convention,  at  which  sum 
it  has  since  been  continued  by  annual  vote ;  and  that 
the  only  act  adding  to  the  duties  of  the  clerks  is  that 
of  the  15th  of  July  1824,  which  abolished  the  office 
of  recorder,  and  threw  the  duties  of  it  upon  the  clerks, 
in  which  they  have  ever  since  acquiesced,  and  they 
do  not  by  the  present  action  seek  to  be  relieved  from 
the  effect  of  that  order. 

The  pursuers  have  attempted  to  support  their  case, 
and  the  interlocutors  appealed  from,  byinsisting,  first, 
that  the  General  Convention  of  the  Royal  Burghs  of 
Scotland  is  a  corporation;  secondly,  that  the  office 
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of  clerk  is  an  office  for  life;  and  thirdly,  that  the       1842. 
salary  is  attached  to  and  constitutes  part  of  the  office,  convention 
and  therefore  is  held  for  life  also.  °'  Buhohs 

Another  point  was  raised  at  the  bar,  namely,  that  CuifiNOHAM. 
the  pursuers  were  entitled  by  contract  to  the  salary 
of  100/.  per  annum;  but  this  I  put  out  of  the  subject- 
matter  for  consideration,  because  there  is  neither  any 
allegation  in  the  summons,  nor  any  proof  to  support 
that  proposition.  I  proceed,  therefore,  to  consider 
the  above  three  points. 

If  the  pursuers  should  be  found  to  have  failed  in 
any  of  these  tliree  points,  their  whole  case  must 
figuL  I  think  they  have  failed  in  all  three.  But 
having  formed  a  very  decided  opinion  upon  the  two 
lastt  I  abstain  from  putting  my  decision  upon  the 
first. 

The  term  "  corporation  "  is  certainly  used  in  a 
much  more  extended  sense  in  Scotland  than  in  this 
country;  possibly,  therefore,  the  term  may,  consistently 
with  usage  in  other  cases,  be  applied  to  the  Conven- 
tion ;  but  when  a  question  arises  as  to  the  powers  and 
liabilities  of  the  body,  which  must  depend  upon  its 
continued  existence  and  other  qualities  incident  to  a 
complete  corporation,  the  nature  and  qualities  of  the 
body,  and  not  the  term  by  which,  in  the  looseness  of 
language,  it  may  have  been  designated,  ought  to  be 
the  subject  of  inquiry.  In  such  a  case  the  term 
**  quasi  corporation*'  is  much  too  indefinite  upon 
which  to  found  any  conclusion. 

If  it  was  necessary  to  give  a  decided  opinion  upon 
the  first  point,  we  must  consider  how  a  body  of  men 
appointed  for  a  particular  purpose,  and  whose  meet- 
ing is  declared  to  be  dissolved  when  that  purpose  is 
efiected,  can  be  considered  as  a  corporation  in  that 
sense  which  is  necessary  to  enable  them  to  bind  by 

M  2 
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1842.        contract  those  who  ma)'^  in  a  subsequent  year  be  ap- 
CoNVENTioN  pointed  for  a  similar  purpose. 

OP  Burghs  Th^  second  point,  whether  the  office  of  clerk  be  an 
uNiNGHAM.  office  for  life,  unless  decided  by  a  negative  of  the  first 
proposition,  must  be  matter  of  evidence  applicable  to 
the  particular  office ;  for  na  aid  can  be  derived  from 
decisions  that  town-clerks  and  other  officers,  having 
recognised  public  duties  to  perform,  have  a  freehold 
in  their  office. 

From  the  offices  held  by  the  pursuers,  they  must  be 
supposed  to  have  access  to  all  the  evidence  capable  of 
being  produced  upon  this  subject ;  but  they  have  not 
produced  any  one  instance  of  a  grant  of  the  office  for 
life.  All  the  instances  that  have  been  produced  (and 
some  are  of  an  early  period)  are  expressed  to  be 
"during  pleasure,"  or,  "as  fully  and  freely  in  every 
respect  as  any  of  their  predecessors  could  or  might 
have  done,  or  which  to  the  office  by  law  or  custom 
does  appertain;"  which  appears  to  have  been  the 
more  modem  form,  and  which,  by  referring  to  the 
former  appointments,  which  were  during  pleasure, 
must  have  the  same  construction  as  if  those  words 
had  been  actually  used,  instead  of  being  merely 
adopted  by  reference. 

The  appointment  of  1808,  under  which  Mr*  Cun- 
ingham  holds  the  office,  was  said  to  be  an  exception, 
and  it  was  argued  that  it  amounted  to  a  grant  to  him 
of  the  office  for  life.  I  think  it  is  plain  that  this  is 
not  the  true  construction  of  the  appointment.  The 
object  was  to  secure  to  Mr.  Gray^  the  old  clerk,^  the 
emoluments  of  the  office,  and  to  procure  for  him  the 
assistance  of  Mr.  Cunmgham^  who,  in  consideration 
for  such  unpaid  assistance,  was  to  succeed  Mr.  Gray. 
The  two  therefore  were  appointed  in  the  usual  form ; 
that  is,  to  hold  the  office  as  fully  and  freely  as  their 
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predecessors,  that  is  during  pleasure,  with  surviv-  1842. 
ancy  to  the  longest  liver  of  them  ;  which  was  neces-  convention 
sary  to  continue  the  office  to  Mr.  Cuningham  after  of  Blrghs 
Mr.  Gray's  death.  And  then,  in  order  to  carry  the  Cuningham. 
arrangement  between  the  parties  into  effect,  the  fees, 
salaries,  and  emoluments  belonging  to  the  office  were 
granted  to  Mr.  Gray  during  his  natural  life.  This 
could  not  affect  the  nature  of  the  office  itself,  but 
was  introduced  only  to  provide  that  Mr.  Cuningham 
should  not  receive  any  of  the  emoluments  of  the 
office  so  long  as  Mr.  Gray  lived  ;  and  at  most  it  re- 
garded only  Mr,  Gray^  and  had  no  reference  to  the 
appointment  of  Mr.  Cuningham.  It  appears  to  me 
therefore  that  the  second  proposition,  that  the  office 
was  for  life,  is  not  only  not  established,  but  that  the 
evidence  proves  that  it  has  at  all  times  been  an  office 
during  pleasure  only.  But  thirdly,  supposing  the  office 
to  be  for  life,  the  pursuer  had  to  prove  that  the  salary 
in  question  was  incident  to  the  office.  The  question 
is  not  one  of  fees  or  perquisites,  but  of  annual  salarj^ 
which  was  raised  from  60/.  to  100/.  in  1815,  and 
which  had  been  regulated  by  an  act  of  the  Convention 
in  1 71 3.  Before  that  time  the  emoluments  of  the  clerk 
were  40  /.  ordinary  salary,  and  20  /.  gratuity ;  and  in 
that  year  the  Convention  directed  its  agent  to  pay 
60/.  salary  for  the  future,  in  lieu  of  all  gratuity;  and 
the  salary,  so  varied  from  time  to  time,  and  contended 
to  be  part  of  a  salary  incident  to  the  office,  appears, 
upon  investigating  the  proceedings  of  the  Convention, 
to  be  the  subject  of  an  annual  vote  of  the  Convention, 
wJiich  annually  continued  the  tax-roll  and  establish- 
ment  to  the  foJIowing  year. 
The  Convention  having  no  property  wherewith  to 
_,  ^^^^paes,  what  is  so  annually  voted 

^y  Its  necessary  expense ^^  ^^^^  ^^^^^^^^  y^^^^^^^ 
raised  by  aa  assesspoe  ^^  ^^  ^^  ^^^  .^^^  ^^^  ^^^^^  .^ 
/  jfh  were  necess^^J  ^  3 
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1842.        would  be  difficult  for  the  pursuers  to  show  how  the 

Convention  right  to  which  they  are  declared  entitled  by  the  in- 

op  BuROHs    terlocutors  appealed  from,  could  be  enforced ;  which 

CuNTNORAM.  is  iu  luauy  cases  no  bad  mode  of  trying  the  validity 

of  an  alleged  right.     It  is,  however,  sufficient  for  the 

present  purpose  to  say  that  it  appears  to  me  that 

the  right  of  the  clerk  to  the  salary  exists  only  in  the 

vote,  and  does  not  extend  beyond  the  period  embraced 

in  the  vote. 

For  these  reasons,  it  appears  to  me  that  the  pur- 
suers have  failed  in  the  ground  upon  which  their  case 
depended ;  and  that  the  interlocutors  appealed  from 
ought  to  be  reversed,  and  the  defenders  assoilzied 
from  the  conclusions  of  the  libel,  with  expenses. 

Lord  Campbell: — My  Lords,  I  am  extremely  sorry 
that,  in  this  case,  I  cannot  agree  with  my  noble  and 
learned  friends  who  have  preceded  me.  I  do  not, 
on  the  one  hand,  think  that  the  interlocutor  of  the 
First  Division  of  the  Court  of  Session  can  be  sup- 
ported to  its  full  extent ;  but  on  the  other,  I  cannot 
concur  in  the  proposed  judgment  simply  to  reverse 
that  interlocutor,  with  a  decerniture  that  the  defen- 
ders should  be  assoilzied  from  all  the  conclusions  of 
the  libels  in  the  original  and  supplemental  actions ; — 
the  consequence  of  which  would  be  that  the  pur- 
suers may  at  any  time  be  dismissed  from  the  office 
they  hold,  or  their  salary  may  be  reduced  to  a 
nominal  amount. 

In  the  first  place,  I  can  entertain  no  doubt  that, 
by  the  law  of  Scotland,  the  convention  of  Royal 
Burghs  is  a  corporation  capable  of  appointing  officers, 
and  of  suing  and  being  sued. 

This  body  has  existed  from  the  most  remote  times ; 
it  has  very  important  functions  in  the  regulation  of 
trade ;  it  has  the  power  of  taxation  ;  and  although  of 
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late  years  it  has  only  sat  two  or  three  days  iu  a  year,        1S42. 
there  is  no  reason  why  it  might  not  sit  throughout   cokvbktiok 
the  year,  or  at  any  periods  when  occasion  might  re-    ^p  Burghs 
quire.     It  therefore  seems  to  me  to  be  very  much  in  Cuningham. 
the  nature  of  the  municipal  corporations  with  which 
we  are  so  familiar.     As  to  its  being  capable  of  suing 
and   being  sued,  there  are  repeated  instances  of  its 
having  brought  actions,  and  of  actions  having  been 
brought  against  it,  without  its  power  of  suing  and 
being  sued  ever  having  been  called  in  question. 

Secondly,  it  is  proved  that  the  office  of  clerk  has 
existed  as  an  office  under  the  corporation  from  the 
remotest  times,  with  fees  and  emoluments  belonging 
to  it.  It  is  not  disputed  that  the  pursuers  were  duly 
appointed  to  this  office ;  but  a  great  question  arises 
as  to  their  tenure  of  this  office.  My  opinion,  formed 
after  the  best  consideration  I  have  been  able  to  be- 
stow upon  the  subject,  is  that  they  hold  it  ad  vitam 
aut  culpam.  I  do  not  by  any  means  yield  to  the  ar- 
gument that,  from  the  nature  of  the  office,  it  must 
necessarily  be  held  for  life  or  during  good  behaviour. 
I  do  not  think  the  authorities  show  that  before  the 
Scotch  Municipal  Corporation  Act,  the  town-clerk 
of  a  burgh  could  not  in  any  case  be  appointed 
yearly  or  during  pleasure ;  and  if  there  had  been 
such  a  rule  applicable  to  the  town-clerk  of  a  burgh, 
it  would  not  necessarily  extend  to  this  office  under 
the  Convention  of  Royal  Burghs.  I  look  to  the 
manner  in  which  this  office  has  been  held,  and  par- 
ticularly to  the  appointment  of  the  pursuers. 

Three  instances  appear  in  the  17th  century  in 
which  the  appointment  was  expressly  during  pleasure. 
Most  of  the  other  appointments  appear  to  have  been 
general,  with  power  to  exercise  the  office  as  fully  as 
the  predecessors  of  the  part)^  appointed  had  done,  and 
with  all  fees,  salaries,  and  emoluments  belonging  to 
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1842.  the  office.  Under  such  appointments  the  clerks  have 
CoNVBNTioK  eiijoyed  the  office  for  life ;  and  in  the  cases  cited  of 
OF  Burghs  the  removal  of  Sir  William  Thomson^  although  mis- 
CuNiNOHAM.  conduct  was  alleged,  the  order  removing  him  begins 
in  these  words  :  "  The  Royal  Burrows  met  in  a  Gene- 
ral Convention,  taking  to  their  serious  consideration 
that  Sir  William  Thomson  was  elected  clerk  to  the 
said  Convention  dunng  their  pleasure  allenarlie,  and 
that  thereby  it  is  in  their  power  to  declare  the  said 
place  vacant  so  often  as  they  shall  find  it  meet  and 
expedient  for  their  service  and  aflfairs."  The  reason 
assigned  for  their  being  able  to  declare  the  office 
vacant  is,  that  he  was  appointed  ^^  during  their  plea- 
sure allenarlie."  I  think  the  fair  inference  is,  that 
although  the  members  of  the  Convention  might 
appoint  a  clerk  "  during  pleasure  allenarlie''  if  they 
chose,  a  general  appointment  by  them  was  to  be  con- 
strued an  appointment  for  life. 

But  Mr.  Cuningham's  appointment  I  consider  for 
life  by  express  words.  On  the  13th  of  July  1808  an 
appointment  was  made  in  the  following  terms :  **  There 
was  read  a  resignation  from  Mr.  John  Gray,  writer 
to  the  signet,  conjunct  town-clerk  of  Edinburgh,  of 
his  office  of  conjunct-clerk  to  the  General  Convention, 
agreeable  to  what  he  intimated  yesterday  ;  and  the 
same  having  been  accepted  of,  the  preses  moved  that 
Mr.  John  Gray  and  Mr.  Charles  Cuningham,  writer 
to  the  signet,  conjunct  town-clerk  of  Edinburgh, 
be  elected  into  the  office  of  conjunct-clerk  to  the 
Omvention,  along  with  John  Dundas,  writer  to 
the  signet,  with  the  benefit  of  survivorship :  which 
motion  having  been  seconded  by  the  commissioner  for 
Perth,  and  the  roll  having  been  called  and  the  votes 
marked,  carried  approval  by  a  majority  of  26  to  8. 
J  Whereupon  the  said  John  Gray  and  the  said  Charles 
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junct-clerk  to  the  General  Convention  of  the  Royal        1842. 
Burghs,  along  with  the  said  John  Dundas^  with  sur-  convention 
vivancy  to  the  longest  liver  of  them  the  said  John  ®'  Burohs 
Gray  and   Charles  Cuningham :  and  the  Convention  Cuningham. 
granted,  and  hereby  grant,  power  to  them,  or  either 
of  them,  to  exercise  the  said  office  as  fully  and  freely 
in  every  respect  as  any  of  their  predecessors  could  or 
might  have  done,  or  which  to  the  office  of  conjunct- 
clerk  to  the  Royal  Burghs  of  Scotland  by  law  or  cus- 
tom does  appertain ;  giving  and  hereby  granting  to 
the  said  John  Gray  the  fees,  salaries,  and  emoluments 
belonging  to  the  said  office,  during  his  natural  life. 
Whereupon  the  said  John  Gray  and  Charles  Cuning^ 
ham  accepted  of  the  said  office,  and  gave  their  oath 
dejideli  administratione^  and  qualified  to  Government 
by  taking  the  oath  of  allegiance,  and  signing  the  same 
with  the  assurance." 

Gray  was  appointed  with  all  fees,  &c.  during  his 
natural  life.  How  he  should  be  entitled  to  receive 
the  fees  during  his  natural  life,  unless  he  was  ap- 
pointed during  his  natural  life,  I  confess  I  do  not 
understand.  Gray  being  appointed  during  his  natural 
Hfe,  Cuninghanij  the  conjunct-clerk,  was  appointed 
along  with  him,  "  with  benefit  of  survivorship,"  and 
"survivancy  to  the  longest  liver  of  them  the  said 
John  Gray  and  Charles  Cuningham.''  I  hardly  know 
what  language  could  more  strongly  have  expressed 
the  intention  to  appoint  both  for  life;  and  it  does 
geem  strange  to  me  to  suppose  that  Cuningham  could 
have  been  discharged  during  the  life  of  Gray ;  and 
still  more  so,  that  if  he  held  during  the  life  of  Gray^ 
he  might  be  discharged  upon  his  death,  which  hardly 
seems  consistent  with  the  benefit  of  survivorship. 

The  appointment  of  the  pursuer  Bell  took  place  on 
the  9th  of  July  181 6,  and  is  thus  recorded:  ^*The 
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1842.  preses  acquainted  the  Convention  that  a  vacancy  in 
CoNVBifTiow  ^^^  office  of  conjunct  principal  clerk  to  the  Royal 
ofBubghs  Burghs  had  taken  place,  in  consequence  of  the  de* 
CuNiNGHAM.  cease  of  Mr.  John  Dundas  The  commissioner  for 
Glasgow  then  proposed  that  Mr.  Carlyk  Bellj  writer 
to  the  signet,  and  one  of  the  conjunct  town-clerks 
of  Edinburgh^  should  be  elected  to  fill  the  vacancy : 
which  having  been  seconded  by  the  commissioner  for 
Aberdeen^  the  said  Carlyle  Bell  was  unanimously 
elected  into  the  said  office:  and  the  Convention 
granted,  and  hereby  grant,  fiiU  power  to  him  to  exe- 
cute the  said  office  as  fully  and  freely  in  all  respects  as 
the  said  John  Dundas  or  any  of  his  predecessors  could 
have  done,  or  which  by  law  or  custom  appertains  to 
the  office  of  conjunct-clerk  to  the  General  Conventicm 
of  the  Royal  Burghs  o{  Scotland ;  giving  and  granting 
to  the  said  Carlyle  Bell  the  whole  fees,  salaries,  and 
emoluments  belonging  to  the  said  office.  And  the 
said  Carlyle  Bell  being  present,  accepted  of  the  said 
office ;  and  having  been  sworn  de  fideli^  he  qualified 
to  Government  by  taking  the  oath  of  allegiance,  and 
signing  the  same  with  the  assurance." 

Here,  while  Cuningham  held  tlie  office  of  con- 
junct-clerk for  life,  Bell  is  appointed  as  his  colleague, 
"  to  exercise  the  said  office  as  fully  and  freely  in  all 
respects  as  John  Dundas  or  any  of  his  predecessors 
could  have  done,  or  which  by  law  or  custom  apper- 
tains to  the  office  of  conjunct-clerk  to  the  General 
Convention  of  the  Royal  Burghs  of  Scotland.**  John 
Dundas  does  not  appear  to  have  been  expressly  ap- 
pointed for  life ;  but  John  Gray  had  been  expressly 
appointed  for  life,  and  John  Gray  was  one  of  the  pre- 
decessors of  Cuningham.  For  these  reasons  I  think 
that  both  the  pursuers  were  appointed  ad  vitam  ant 
\  culpam. 

But  it  is  said,  under  the  defender's  third  plea  in 


\ 


CASES  IN  THE  HOUSE  OF  LORDS,  171 

law,  that  the  members  of  the  Convention  are  fluctu-        1842. 
ating ;  that  they  are  elected  only  for  a  short  period ;  ^   ""^"^^ 
and  that  they  cannot  bind  their  successors  by  any    op  Burghs 
such  appointment.     I  do  not  consider  that  there  is  cukikoham. 
the  slightest  weight  in  this  objection,  which  was  so 
much  relied  upon  in  the  Court  below.     The  individual 
members  of  the  corporation  are  fluctuating,  and  are 
elected  for  a  short  period  of  time ;  but  the  corpora- 
tion it<*elf,  the  ens  legiSy  is  perpetual ;  and  the  lawful 
acts  which  it  does  are  binding  upon  it  when  the  indi- 
viduals through  whose  instrumentality  the  acts  were 
done  have  ceased  to  be  members.     A  municipal  cor- 
poration would  lose  none  of  its  powers  or  attributes, 
although  by  its  construction  all  the  members  of  the 
corporation  should  be  elected  for  one  year  only. 

If  the  pursuers  have  a  freehold  in  their  office,  it 
follows  that  they  cannot  be  deprived  of  the  just  emo- 
luments of  it,  any  more  than  they  can  be  arbitrarily 
dismissed  from  it.  Now  I  consider  60/.  a  year,  to  the 
two  jointly,  as  the  just  emoluments  of  the  office.  A 
salary  to  this  amount,  in  lieu  of  fees  and  perquisites, 
had  been  received  by  the  conjunct-clerks  for  a  period 
much  longer  than  is  necessary  to  give  a  prescriptive 
right,  by  the  law  of  Scotland^  before  1815;  it  was 
then  raised  to  100 /.  a  year:  but  I  do  not  think  that 
the  members  of  the  Convention  were  precluded  from 
again  lowering  it,  at  their  discretion,  to  the  ancient 
amount,  if  they  thought  that  this  was  just,  from  a 
diminution  of  the  business  to  be  done,  or  any  change 
in  the  times.  The  consequence  would  be,  that  the 
order  of  1834,  reducing  the  salary  of  Messrs.  Cuning- 
ham  and  Bell^  for  discharging  the  office  of  principal 
clerk  to  the  Convention,  to  50/.,  is  valid  and  ought 
not  to  be  disturbed;  but  that  the  order  of  1835,  re- 
ducing the  salary  to  35/.  a  year,  is  ultra  vires^  and 
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1842.        should  be  declared  void.     This  is  the  view  of  the  case 
Convention  t^^en  by  the  Lord  Ordinary,  with  whom  I  entirely 
OF  BuROHB   concur.     But  the  first  decision  of  the  Court  has  gone 
CuNiNOHAic.  much  fiirther,  and  "  decreed  and  declared  in  terms  of 
the  original  and  supplemental  libels;"  the  conclu- 
sions being  that  both  orders  should  be  rescinded,  and 
that  it  should  be  declared  to  be  ultra  vires  of  the  Con- 
vention to  add  to  the  duties  of  the  pursuers  without 
their  consent,  and  that  they  are  entitled  to  hold  for 
life  at  a  salary  of  100/.  a  year. 

I  think  the  Convention  cannot  change  the  nature 
of  the  office ;  but  it  is  possible  that  new  duties,  as 
conjunct-clerks,  might  lawfully  be  cast  upon  them. 

My  humble  advice  to  your  Lordships  would  have 
been  to  alter  the  interlocutor  of  the  First  Division : 
but  I  cannot  wish  that  your  Lordships  should  not  be 
guided  by  the  advice  of  my  noble  and  learned  friends, 
who  are  so  much  more  competent  to  come  to  a  right 
conclusion ;  and  I  presume,  therefore,  that  the  inter- 
locutor must  be  reversed,  with  an  ahsolmtur  to  the 
defenders  on  all  the  conclusions  of  the  libel. 

Lord  BrougJiam  : — My  Lords,  I  take  it  for  granted, 
that  although  my  noble  and  learned  friend  differs  from 
us  on  one  part  of  the  case,  there  will  be  no  difference 
of  opinion  as  to  the  costs ;  but  that,  if  we  reverse  the 
interlocutors  and  assoilzie  the  defenders,  they  ought 
to  have  the  costs  below. 

Lord  Campbell: — Clearly. 

(The  Interlocutors  were  reversed,  with  directions.) 


END    OF    PART    I.    VOL.    IX. 
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The  Lobd  Advocate  op  Scotland,' 
in  name  and  on  behalf  of  Her 
Majesty,  and  of  the  Commissioners 
of  Her  Majesty's  Woods  and  Forests 


Appellant. 


1841: 
May  9. 

184'2: 

Feb.  18,  21, 

22,28. 

Aug.  2. 


The  Hon.  Cospatrick  Alexander*] 

Home,  Lord  Dunglas,  and  C?i^'\Respondcnts. 
tain  Robert  Cunningham      -     -J 

(1st  Appeal.) 

The  said  Lord  Dunglas  and  RobertI  ^      ,,     . 
CuNNiNOHAM jAppdlants. 


Her  Majesty's  Officers  of  State 
FOR  Scotland,  and  the  Lord  Ad- 
vocate, on  behalf  of  the  Commis- 
sioners of  Woods  and  Forests     -     - 

(2d  Appeal.) 


RespoTuients. 


The  office  of  Chamberlain  and  Collector  of  revenues  payable  to  the       Poioers 
Crown  out  of  Ettrick  Forest,  was  granted  by  Geo.  4,  to  Lord  D.  and  Preroga- 
for  his  life,  with  a  yearly  salary,  **  as  well  in  consideration  of  the     ^^  oft/ie 
office  as  out  of  Royal  bounty  and  favour,"  to  be  paid  out  of  the    q.^'^^ 
monies  of  the  collection ;  and  if  they  should  be  insufficient,  out  Qm^^  ^  nfg 
of  the  Crown  revenues  of  other  lands  in  Scotland.    The  salary    ^o/antce. 
exceeded  the  monies  collected,  and  was  paid  out  of  them  and  the 
other  Crown  revenues,  for  several  years  after  the  demise  of  G.  4.-— 

Held,  that  the  g^nt,  under  disguise  of  a  grant  of  an  office,  was  in 
reality  a  gprant  of  a  pension,  to  endure  beyond  the  life  of  the 
Royal  gprantor,  and  was  so  far  an  illegal  alienation  of  the  Crown 
property.  {Infra^  p.  215.) 


Semblcy  1.  That  the  Officers  of  State  in  Scotland  are  the  proper 
parties  to  pursue  an  action  to  set  aside  an  illegal  grant  of  the 
property  of  the  Crown  in  that  country,  (pp.  178.  213.) 

2.  That  such  an  action  brought  by  the  Lord  Advocate  in  name 
and  on  behalf  of  the  Crown,  without  a  special  warrant,  is  incom- 
petent, although  he  obtains  such  warrant  in  the  course  of  the 
proceedings,  (pp.  178.  213.)  ^ 

3.  That  in  such  action  the  Lord  Advocate  and  the  Commissioners 
of  Woods  and  Forests  have  no  title  to  sue.  (pp.  178.  213.) 

VOL.  IZ,  N 
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Where  the  Crown,  by  any  of  its  officers,  is  a  party  Respondent  in 
an  appeal,  it  is  not  the  usa^e  of  the  House  of  Lords  to  allow  the 
Counsel  for  the  Crown  a  general  reply,  after  the  reply  for  the 
Appellant.     {Infra,  pp.  199,  200.) 

The  Lord  Advocate  of  Scotland^  or  other  officer  of  the  Crown, 
suing  on  behalf  of  the  Crown,  or  in  matters  in  which  the  Crown 
is  interested,  is  not  liable  to  pay  costs  to  the  opposite  party,  even 
though  the  suit  may  have  been  improperly  instituted,  (pp.  184. 
201-213.) 

Against  any  judgment  awarding  such  costs  an  appeal  may  be 
brought,  notwithstanding  the  general  rule  that  no  appeal  lies  for 
costs,  (pp.  184.201-213.) 

And  the  Lord  Advocate  or  other  officer  of  the  Crown,  bringing 
that  appeal,  is  not  required  to  enter  into  recognizances  to  answer 
the  costs  of  the  appeal,  (pp.  184.  201-.213.) 

These  appeals  were  brought  against  several  inter- 
locutors of  the  Court  of  Session  in  Scotland^  in  two 
actions  instituted  there,  in  diflferent  forms,  but  with 
the  same  object ;  namely,  to  rescind  a  grant  made  to 
Lord  Dunglas  of  "  the  oflSce  of  Chamberlain  and  Col- 
lector of  the  rents,  revenues,  feu-duties,  and  other 
casualties  of  superiority  payable  to  the  Crown  out  of 
the  lands  and  lordship  of  JEttrick  Forest,  in  the  Shire 
of  Selkirk^  part  of  the  hereditary  revenues  of  the 
Crown  of  Scotland.'' 

That  office  becoming  vacant  by  the  death  of  Mr. 
Alexander  Pringle  in  the  year  1827,  was  then  granted 
to  Lord  Dunglas  for  his  life  by  King  George  the 
Fourth,  by  commission  under  the  great  seal  of  Scot- 
land^  issuiiig  on  a  warrant  under  his  Majesty's  sign 
manual,  dated  the  27th  oi  July  1827,  with  power  to 
appoint  a  deputy  or  deputies  to  collect  and  account 
for  the  said  revenues  to  his  Majesty's  receiver-general 
in  Scotland.  "  And  his  said  Majesty,  as  well  in  con- 
sideration of  the  said  office  as  out  of  his  Royal  bounty 
and  favour  to  the  said  Lord  DunglaSf  granted  to  liim 
a  yearly  salary  of  300  /.  sterling,  and  20  /.  sterling  to 
his  deputy  or  deputies;  both  salaries  to  be  paid 
during  the  life  of  Lord  Dunglas^  out  of  the  monies  of 
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the  said  collection ;  and  whenever  they  come  short, 
out  of  the  first  and  readiest  of  the  rents,  revenues,  &c. 
payable  to  the  Crown  out  of  the  lands  and  lordship 
of  Dunbar.''     Mr.  PringU  had  600/.  a  year. 

Lord  Dunglas  having  entered  on  the  office  by 
virtue  of  this  commission,  and  found  securities 
in  the  Exchequer  fpr  his  intromissions,  according 
to  the  usual  practice,  appointed  Captain  Robert 
Cunningham  to  be  his  deputy.  They  collected  the 
rents  and  revenues  of  Ettrick  Forest,  duly  ac- 
counted for  them  in  the  Exchequer,  and  received 
their  respective  salaries,  from  the  time  of  their  ap- 
pointments, without  interruption  or  question  of  their 
rights,  until  the  year  1834.  The  annual  amount 
collected  by  them  during  that  time  was  235  /. ;  the 
difference  between  that  sum  and  320  /.,  the  amount  of 
the  salaries,  being  paid  to  them,  according  to  the  terms 
of  the  grant,  out  of  the  revenues  of  the  lordship  of 
Dunbar.  The  attention  of  the  House  of  Commons 
was  drawn  to  the  subject  in  1834,  after  the  passing  of 
the  Act  3  &  4  Will.  4,  c.  69,  hereinafter  mentioned ; 
and  a  resolution  was  passed  directing  the  law  officers 
of  the  Crown  in  Scotland  to  institute  proceedings  to 
set  aside  the  grant. 

Accordingly,  in  May  1834,  an  action  of  reduction 
was  raised  in  the  Court  of  Session  against  Lord 
Dunglasy  who,  in  the  terms  of  the  summons,  was 
called  "  to  answer,  at  the  instance  of  the  Right 
honourable  F.  Jeffrey y  our  Advocate,  for  and  in  name 
and  behalf  of  us,  and  of  the  Commissioners  of  our 
Woods,  Forests,  Land  Revenues,  Works  and  Build- 
ings, in  terms  of  an  Act  passed  in  the  3d  &  4th  years  of 
onr  reign,  c.  69,  and  Acts  therein  recited, — ^pursuers  ; 
to  whose  great  hurt  and  prejudice,  as  acting  for  us 
and  the  public  in  virtue  of  the  said  Acts,  the  warrant 
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and  gTant,  letters-patent  or  commission,  after  men- 
tioned, were  made,  given  or  granted,"  The  summons, 
after  setting  forth  the  Royal  warrant  and  commission, 
staled,  as  grounds  of  reduction  thereof,  ^^Jirst^  that 
they  were  informal  and  incomplete:  secondly j  that 
King  George  the  Fourth,  our  Royal  predecessor,  had 
no  power  to  make  or  grant  the  same :  thirdly j  that  the 
said  warrant  and  commission,  in  so  far  as  they 
granted  to  the  defender,  for  his  life,  an  annuity  or 
yearly  salary  out  of  the  rents,  revenues,  &c.  of  the 
lands  and  lordships  of  Ettrick  Forest  and  Dunbar^ 
forming  parts  of  the  hereditary  land  revenue  of  the 
Crown  in  Scotland^  were  ulti'a  vires  of  his  said  Majesty, 
inasmuch  as  the  said  hereditary  revenue,  having  been 
surrendered  without  reserve  to  the  disposal  of  Parlia- 
ment, on  the  accession  of  his  said  Majesty,  was  after- 
wards settled  upon  his  said  Majesty  for  his  life  only ; 
whereby  it  was  incompetent  for  him  to  alienate  or 
burden  the  same  in  any  way  by  grants  to  have  effect 
beyond  his  demise :  fourthly ,  that  the  settlement  of  the 
said  hereditary  revenue,  so  made  on  his  said  late  Ma- 
jesty for  his  life,  having  come  to  an  end  on  his  demise, 
the  same  was,  upon  our  accession,  again  placed  by  us  at 
the  disposal  of  Parliament,  and  by  them  made  part  of 
the  consolidated  fund,  and  subsequently  vested  in  our 
Commissioners  of  Woods,  Forests,  &c.  in  terms  of  the 
said  Act  of  the  3d  &  4th  years  of  our  reign  above 
referred  to ;  whereby  we  and  the  said  Commissioners 
have  now  the  sole  and  undoubted  right  to  collect  and 
dispose  of  the  whole  hereditary  and  land  revenues  of 
the  Crown  in  Scotland,  as  they  existed  at  the  time 
of  the  accession  of  his  said  late  Majesty  King  George 
the  Fourth ;  and  the  said  warrant  and  commission  are 
granted  in  violation  of  our  rights,  and  have  the  effect 
of  diminishing  the  amount  of  our  hereditary  land- 
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revenues  in  Scotland''  The  summons  concluded  for 
reduction  of  the  said  warrant  and  commission,  with  all 
deputations  founded  thereon ;  and  that  it  might  be 
declared  by  decree  of  the  Court  that  the  same  were 
void  ah  initio ;  and  that  Lord  Dunglas  and  his  deputy 
might  be  ordered  to  desist  from  collecting  or  intro- 
mitting  with  the  said  rents,  revenues,  &c.,  and  might 
be  further  ordered  to  repay  to  the  pursuer,  with 
interest,  all  the  monies  received  by  him  or  his  deputy 
by  virtue  of  the  said  warrant  and  commission. 

To  this  action  Lord  Dunglas  took  preliminary 
defences :  firsts  that  the  pursuer,  prosecuting  on  behalf 
of  the  Commissioners  of  Woods  and  Forests,  had  no 
title  to  claim  repayment  of  the  salary  paid  to  the 
defender  or  his  deputy  during  the  life  of  King 
George  the  Fourth,  out  of  whose  hereditary  revenue 
the  salary  was  paid  :  secondly ^  that  all  parties  were 
not  called ;  for  that,  as  the  summons  sought  reduction 
of  the  deputation  granted  by  the  defender,  and  repay- 
ment of  the  salary  paid  to  the  deputy,  he  ought  to 
have  been  made  a  party  to  the  action. 

The  Lord  Ordinary,  by  an  interlocutor  pronounced 
on  the  25th  of  Jtme  1834  (the  first  appealed  from), 
reserved  consideration  of  the  first  defence,  viz.  the 
want  of  title  to  pursue,  till  the  merits  of  the  cause 
should  come  to  be  disposed  of,  and  allowed  the  second 
defence  to  be  well  founded ;  but  as  the  pursuer  was 
willing  to  bring  the  deputy  before  the  Court  by  sup- 
plementary action,  sisted  process,  in  order  that  such 
action  might  be  brought. 

Such  supplementary  action  was  brought  accord- 
ingly against  Captain  Cwwwiw^Aam :  it  differed  from 
the  first  action  only  by  the  addition  of  the  deputa- 
tion granted  to  him  by  Lord  Dunglas^  and  of  words 
adapted  thereto  in  tlie  conclusions  of  the  summons. 
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Both  actions  having  been  conjomed,  the  two  de- 
fenders gave  in  joint  defences,  as  well  preliminary  as 
on  the  merits ;  the  preliminary  defence  being  in  these 
terms:  "  The  Commissioners  of  Woods  and  Forests  are 
not  empowered  by  the  statute  (a)  to  challenge  an  ap- 
pointment granted  by  the  Crown  for  the  collection  of 
its  revenues.  Any  such  challenge,  if  competent  at  all, 
can  only  be  instituted  at  the  instance  of  the  Officers 
of  State." 

A  record  was  afterwards  made  up,  which  was  ac- 
companied by  this  defence,  as  the  first  plea  in  law 
for  the  defenders.  Revised  cases  having  been  sub- 
sequently prepared,  the  Lord  Ordinary  reported 
thereon  to  the  Second  Division  of  the  Court ;  and  the 
Lords  of  that  Division,  on  advising  the  cases,  ordered 
a  hearing  in  presence  upon  the  whole  cause,  and 
allowed  the  parties  to  lodge  additional  documents. 
Previous  to  that  hearing,  a  special  warrant,  under  his 
then  Majesty's  sign  manual,  to  the  Lord  Advocate, 
was  obtained  and  lodged  in  process,  purporting  to 
ratify  the  whole  proceedings  in  the  said  actions,  and  to 
authorise  the  Lord  Advocate  to  follow  up  the  same. 

After  the  hearing,  theLords  of  the  Second  Division, 
on  the  24th  oi  December  1836,  pronounced  this  inter- 
locutor (the  second  appealed  from):  *^The  Lords,  &x. 
sustain  the  objection  to  the  title  of  the  pursuers  to 
insist  in  their  actions ;  dismiss  the  same  accordingly, 
and  decern ;  find  the  Commissioners  of  Woods  and 
Forests  liable  to  the  defenders  in  the  expenses  of 
process;  allow  the  accounts  to  be  given  in,  and  there- 
after remit  to  the  auditor  to  tax  the  same  and  to 
report  (A)." 

(fl)  3&4  TFtVZ.  4,c.  69. 

{b)  Tlieir  LordBhips'  reasons  for  this  judgment  are  fully  giTen  io 
the  report  of  the  case,  in  15  Dunl.  B.  &  M.  314. 


CASES  IN  THE  HOUSE  OF  LORDS. 


179 


Their  Lordships,  upon  the  coming  in  of  the  ac- 
counts of  the  taxed  costs,  finally  disposed  of  the  case 
on  the  10th  oi  February  1837,  by  this  interlocutor 
(the  third  appealed  from) :  "  The  Lords  having  ad- 
vised this  account,  with  the  report  of  the  auditor 
thereon,  approve  of  the  same,  and  decern  for  pay- 
ment to  the  defenders  of  284/.  145.  8^.  of  expenses 
of  process,  together  with  the  dues  of  extract ;  and 
allow  this  decree  to  go  out  and  be  extracted." 
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On  the  6th  of  February  1837,  a  new  action  was 
instituted  in  the  Court  of  Session  against  Lord  Dun* 
glas  and  Captain  Cunningham^  ^^  at  the  instance 
of  our  well-beloved  cousins,  &c.  William  Duke  of 
Argyle^  Keeper  of  our  Great  Seal  of  Scotland  \  Robert 
Viscount  Melville^  Keeper  of  our  Privy  Seal  of 
Scotland ;  the  Right  hon.  William  DundaSj  our  Clerk 
Register ;  David  Boylcy  our  Justice  Clerk ;  and  John 
Archibald  Murray^  our  Advocate,  our  Officers  of  State 
for  Scotland,  for  our  interest ;  and  the  said  Right  hon. 
J.  A.  Murray^  our  Advocate,  for  and  in  name  and 
behalf  of  the  Commissioners  of  our  Woods,  Forests, 
ice.,  in  terms  of  an  Act  passed  in  the  3d  &  4th 
years  of  our  reign,  c.  69,  and  Acts  therein  recited,  for 
any  right  or  interest  they  have  in  the  premises, — pur- 
suers; to  whose  great  hurt  and  prejudice  the  warrant 
and  grant,  letters  patent,  or  commission,  and  depu- 
tation and  factory,  after  mentioned,  were  made  and 
granted  ;  and  having  respectively  right,  title,  and 
interest  to  prosecute  and  follow  forth  the  action  and 
conclusions  underwritten."  The  summons  in  this 
action  set  forth  the  warrant  and  commission  and  de- 
putation verbatim,  as  in  the  former  conjoined  actions, 
and  contained  the  same  grounds  of  reduction,  with 
this  qualification  of  the  denial,  in  the  said  second 
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ground  of  reduction,  of  George  the  Fourth's  power  to 
make  the  said  grant ;  viz.  "  at  least  to  the  eflfect  of  the 
said  warrant,  commission,  &c.  enduring  or  having  effect 
beyond  the  period  of  his  said  Majesty's  demise  ;**  and 
with  the  addition  of  a  new  (the  third)  ground  of  reduc- 
tion, viz.  that  the  said  warrant,  commission,  &c.,  under 
the  narrative  and  disguise  of  a  grant  of  the  office  of 
Chamberlain  or  Collector  of  the  rents,  &c.  of  Ettrick 
Forest,  was  and  is  unwarrantable,  illegal,  and  inept,  as 
an  alienation,  and  for  a  period  exceeding  the  reign  of 
his  Majesty  grantor  thereof,  of  the  whole  revenues 
of  the  lands  and  lordship  specified  in  said  grant,  and 
also  of  a  large  part  of  the  rents,  &c.  of  the  lordship  of 
Dunbar^  This  summons  also  contained  the  same 
subsidiary  conclusions  fpr  interdict  and  repetition 
against  the  defenders,  except  that  the  repetition  was 
limited  to  the  monies  received  by  them  since  the 
accession  of  King  fVilliam  the  Fourth  to  the  Crown. 

Against  this  new  action  the  defenders  thereto 
stated  a  preliminary  defence  of  the  previous  action 
for  the  same  purpose.  They  were  met  with  the  state- 
ment that  the  judgment  in  the  previous  suit  was 
final,  and  that  that  was  no  longer  a  pending  action. 
There  was  not  then  any  intimation  of  an  appeal 
against  the  judgment  in  that  suit.  The  Lord  Ordi- 
nary, by  an  interlocutor  of  the  20th  of  May  1837,  re- 
served to  the  defenders  the  benefit  of  the  objection, 
and  ordered  defences  on  the  merits.  Such  defences 
were  lodged  accordingly ;  and  the  defenders  sub- 
mitted that  they  ought  to  be  assoilzied  from  the  con- 
clusions of  the  action,  on  the  following,  among  other, 
grounds : — 

1.  It  was  not  beyond  the  powers  of  his  late  Majesty 
Geo.  4  to  appoint  the  defender  (Lord  Dunglas)  Cham- 
berlain of  Ettrick  Forest,  during  the  whob  period  of 
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his  life,  for  the  purpose  of  collecting  the  revenues  of  the 
Forest,  with  a  salary  for  the  performance  of  that  duty. 

2.  The  reasons  of  reduction,  in  so  far  as  rested 
on  the  supposition  of  the  hereditary  revenue  of  the 
Crown  of  Scotland  having  been  surrendered  to  the 
disposal  of  Parliament  by  his  said  late  Majesty,  are  ill- 
founded,  inasmuch  as  no  surrender  was  ever  madci 
his  late  Majesty  having  enjoyed  and  possessed  the 
income  of  his  hereditary  revenue  in  Scotland  until 
his  demise. 

3.  The  defenders*  appointments  are  eflTectually  pro- 
tected by  the  provisions  of  the  statutes  passed  during 
the  present  reign  (of  Will.  4),  in  respect  that  they 
expressly  declare,  1st,  That  the  hereditary  revenues 
shall  only  be  surrendered  under  the  burden  of  all 
such  grants  as  those  in  favour  of  the  defender :  2d, 
That  they  shall  only  be  transferred  to  the  consolidated 
fund  under  burden  of  the  annual  sums  or  pensions 
charged  upon  it :  And  3d,  That  no  appointment  of 
Chamberlain  or  Collector  shall  be  made  void  by  the 
passing  of  the  Act ;  but  that  every  such  Chamberlain 
or  Collector  shall  continue  in  office  until  his  death  or 
resignation. 

4.  As  the  defender.  Lord  Dunglas\  appointment 
has  been  recognised  and  sanctioned  by  the  Crown 
since  the  demise  of  his  late  Majesty  {Geo.  4),  while 
in  the  full  knowledge  of  the  provisions  contained  in  it, 
the  pursuers  are  barred  from  reducing  it,  by  acqui- 
escence and  homologation. 

5.  The  conclusions  of  the  summons  for  repetition 
are  groundless.  The  defenders  have  discharged  the 
duties,  in  consideration  of  which  their  salaries  were 
granted. 

6.  At  all  events,  as  the  defenders*  salaries  were 
paid  in   the  full    knowledge   of  the  terms   of  their 
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1842.       appointments,  they  are  protected  from  all  claim  of 
"j^^^       repetition  on  the  plea  of  their  salaries  having  been 
Do  KOLAS     bond  JidS  percepti  et  consumpti. 
Offi'csrs        a  record  was  afterwards  made  up  and  closed  upon 
OF  State,    revised  condescendences  and  answers,  with  notes  of 
pleas  in  law  for  each  party.     The  pleas  for  the  de- 
fenders consisted  of  their  said  grounds  of  defence ; 
and  those  for  the  pursuers,  of  the  grounds  of  reduction 
and  conclusions  of  the  summons  before  stated ;  and 
they  further  insisted   that  the  appointments  of  the 
defenders,  and  their  salaries,  expired  by  the  demise 
of  King  George  4,  and  that    from  that  time  they 
were  bound  to  repay  to  tlie  pursuers  all  the  monies 
received  and   retained   by  them  in  virtue  of  their 
appointments ;  and  added,  in  answer  to  the  defenders' 
said  fourth  plea,  that  there  were  no  grounds  on  which 
a  plea  of  acquiescence  and  homologation  could  be 
maintained  in  the  circumstances  of  the  case ;  and  that 
the  interests  of  the  Crown  could  not  be  injured  by 
any  n^lect  of  its  officers* 

These  pleas  on  both  sides,  and  the  whole  cause, 
were  afterwards  elaborately  argued  in  the  cases  given 
in  by  the  parties,  pursuant  to  the  Lord  Ordinary's 
appointment.  The  cases  having  been  reported  by 
his  Lordship,  with  the  cause,  to  the  Second  Division 
of  the  Court,  the  Lords  of  that  Division  directed  re- 
vised cases  and  other  proceedings  to  be  laid  before 
the  Lords  of  the  First  Division  and  the  permanent 
Lords  Ordinary. 

On  the  21st  of  December  1838,  after  the  return  of 
the  cause,  with  the  opinions  of  the  consulted  Judges, 
the  Lords  of  the  Second  Division  pronounced  this  inter- 
locutor:— "The  Lords  having  resumed  consideration 
of  this  process,  with  the  opinions  of  the  consulted 
Judges,  in  respect  of  the  opinions  of  a  majority  of  the 
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whole  Judges,  reduce  the  grant  and  other  writs  under 
challenge,  and  decern,  and  declare  accordingly ;  repel- 
ling in  so  far  the  defences  against  the  conclusions  of 
tlie  libel — Quoad  ultra,  appoint  parties  to  be  further 
heard  at  the  bar  (c)/* 

The  Lord  Advocate  finding  that  it  was  the  opinion 
of  the  Court  that  the  conclusion  of  the  action  as  to 
repetition  was  incompetent  in  that  Court,  asked  leave, 
on  behalf  of  the  pursuers,  to  abandon  that  conclusion, 
reserving  the  right  to  insist  on  it  before  a  compe- 
tent Court.  The  Court  allowed  a  minute  to  that 
effect  to  be  given  in ;  and,  on  again  advising  the  cause 
with  a  view  to  dispose  thereof  and  of  the  remaining 
conclusions  of  the  libel,  pronounced  this  interlocutor : 
'^The  Lords  having  resumed  consideration  of  this 
process,  with  the  minute  for  the  pursuers,  assoilzie 
the  defenders  from  the  conclusion  of  the  summons  for 
repetition  and  payment,  and  decern;  reserving  to  the 
pursuers  and  all  concerned  to  insist  upon  the  same 
before  a  competent  Court,  as  they  shall  be  adviaed ; 
and  reserving  to  the  defenders  their  answers  and 
defences." 

The  second  appeal  was  against  the  two  last  men* 
tioned  interlocutors. 


1842. 
Lord 

DUMGLAS. 

Offiobbs 
OF  Statjb. 


(c)  The  opinions  of  the  nine  consulted  Judges,  and  of  the  four  Judges 
of  the  Second  Division, -^all,  except  Lord  Meadowbank  and  the  Lord 
Justice-Clerk,  agreeing  that  the  grant  of  the  office  to  Lord  Dungfas 
for  his  life  was  ultra  vires  of  King  George  4, — are  set  out  at  length 
in  the  report  of  the  case  by  Messrs.  Dunhp,  Bell,  and  Murray, 
Tol.  1,  N.  S.  p.  314.  That  report  also  states  the  old  Scotch  Acts 
annexing  the  lordships  of  Ettrick  Forest  and  Dunbar  to  the  Crown ; 
and  the  statutes  since  the  Union,  regulating  the  Civil  Lists  of  the 
successive  Kings,  particularly  the  Acts  1  Will.  4,  c.  25 ;  2  &  3 
Will.  4,  c.  1 12,  and  3  &  4  WUL  4,  c.  69 ;  by  which  last  two  Acts 
the  management  of  the  King's  hereditary  revenues  in  Scotland  was 
transferred  to  the  Commissioners  of  Woods  and  Forests. 


184 


CASES  IN  THE  HOUSE  OF  LORDS. 


1842. 

Lord 
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V. 

Lord 

DuriGLAS. 


On  the  18th  of  February  1839,  the  Lord  Advo- 
cate, in  name  and  on  behalf  of  Her  Majesty,  and  of 
the  Commissioners  of  Woods  and  Forests,  presented 
a  petition  of  appeal  to  this  House  against  the  three 
interlocutors  pronounced  in  the  first  action. 

The  Respondents,  having  been  served  with  the  pe- 
tition, required  the  usual  recognizances  to  be  entered 
into  for  the  Appellants,  according  to  the  standing 
order.  No.  61  id). 

The  Lord  Advocate  then  presented  a  petition  to  the 
House,  stating  the  petition  of  appeal,  and  also  the 
order.  No.  61 ;  and  that  he  was  advised  that,  the  Crown 
in  this  case  being  virtually  the  Appellant,  he  ought 
not  to  be  called  upon  to  enter  into  recognizances  to 
pay  costs :  because,  1st,  by  the  common  law  of  Eng- 
land  the  Crown  never  receives  or  pays  costs ;  2dly, 
that  this  is  an  appeal  which  relates  to  the  prerogative 
revenues  of  Her  Majesty ;  and  3dly,  that,  if  the  peti- 
tioner entered  into  recognizances,  it  might  be  open 
to  the  Respondents  to  contend  that  he  thereby,  by  im- 
plication, admitted  the  right  of  the  House  of  Lords  to 
give  costs  against  the  Crown,  and  conceded  the  main 
point  contended  for  by  the  appeal,  viz.  that  the  Court 
of  Session  has  no  power  to  give  costs  against  the 
Crown  :  And  further  stating  that  he  (the  Lord  Advo- 
cate) was  also  advised  that  the  general  order  above 
referred  to,  could  not  h^  considered  as  binding  on  the 
Crown ;  for  the  Crown  is  not  named  in  it,  and  must 
therefore  be  considered  as  excepted   from  it:    And 
further,  that  if  the  petitioner  were  to  enter  into  the 
recognizances,  it  would  in  fact  be  the  Crown  entering 
into  recognizances  with  the  Crown.     The  petitioner 
therefore  prayed  that  he  might  be  at  liberty  to  pro- 


(d)  See  the  order  in  the  Appendix  to  Vol.  VI.,  ante^  p.  749. 
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ceed  with  the  appeal  without  entering  into  recogni- 
zances, or  that  their  Lordships  might  be  pleased  to 
extend  the  time  for  entering  into  them,  to  give  the 
petitioner  further  time  to  be  advised  on  the  subject, 
and  to  prevent  the  appeal  from  being  dismissed. 

Tliis  petition  was  referred  by  the  House  to  the 
Appeal  Committee,  who,  by  their  report,  recom- 
mended a  fortnight's  time  to  be  given  to  the  peti- 
tioner; which  the  House  accordingly  granted. 

In  the  meantime  the  oflScers  of  the  House,  by  di- 
rection of  the  Lord  Chancellor,  made  search  in  the 
Journals  of  the  House  and  in  the  rolls  of  recognizances, 
for  precedents  in  regard  to  recognizances  in  causes 
in  which  the  Lord  Advocate  was  a  party  Appellant; 
and  two  Returns  were  prepared  and  laid  before  the 
House. 

The  first  of  these  Returns  contained  the  names  of 
16  appeals — from  1708  to  1838 — wherein  the  Lord 
Advocate  for  Scotland  was  Appellant ;  and  leave  was 
given,  on  motion  made  for  leave,  to  enter  into  recog- 
nizances : — 


1842. 

Lord 
Advocate 

V. 

Lord 

D  UNO  LAS. 


Name  of  Appeal. 

When  Presented. 

Motion  for 
Recognizance. 

Officers  of  State  for  Scot- 
land   and    the    Lord 
Advocate   v.  Earl  of 
Haddington. 

Same  v.  Same 

Same  v.  Commissioners 
of    Supply    for    the 
County  of  Wigton, 

6  G.  4  (e) 

1&2W.4       - 
0  G.  4      - 

Leave  given  for  recog- 
nizance.    Entered  into 
by  agent 

ditto, 
ditto. 

(continued.) 

(e)  The  paees  of  the  Journals  for  the  year  were  referred  to ;  but 
they  may  he  found  by  referring  to  the  names  of  the  appeals,  in  the 
Inaexes  to  the  Journals. 
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1842. 

Lord 
Adyocatb 

9. 

Lord 

DUHOLAfl. 


Name  of  Appeal. 


Lord  Advocate  for  Scot- 
land V.  Mackenzie ;  el 
t  contra. 

Same  v.  Hay  €t  dL 

Mackenzie,  John,  et  oL, 
and  the  Lord  Advo- 
cate, V.  Scott  ei  dL 

Geddie  and  another, 
with  concurrence  of 
the  Lord  Advocate,  v. 
Dempster. 

Hepburn  and  the  Lord 
Advocate  v.  Lord  Port- 
more. 


Earl  of  Breadalbane  and 
the  Lord  Advocate  v. 
Menzies. 


Same  o.  Same 

Same  v.  Same 

Marquis  of  Tweeddale 
and  the  Lord  Advo- 
cate V.  Dundas. 

Same  v,  Anstruther 
Sinclair  and  the  Lord 

Advocate   v.  Earl  of 

Breadalbane. 
The     Lord     Advocate, 

Munro,  and  others,  v. 

Hart. 


When  Presented. 


49  G.  8    - 

61  G.  8    - 

8G.  8    - 


--8G.8;Lord 
Advocate  no 
party,  unless 
prosecution  at 
Lis  instance. 
9  G.  8      - 


11  G.  2    - 


Motion  for 
Recognizance. 


16  G.  2 

17  G.  2 
80  G.  2 


80  G.  2 
82  G.  2 


22  G.  3 


Recoffnizance,  entered 
into  by  agent  for  Lord 
Advocate. 

Ditto,  entered  into  by 
agent  for  the  Lord  Ad- 
vocate. 

Ditto,  entered  into  by 
a^ent  for  Mackenzie  and 
Morison  only,  but  not 
for  the  Lord  Advocate. 
Ditto,  entered  into  by 
agent.  No  recognizance 
for  Lord  Advocate. 


Leave  given  for  recog- 
nizance. Entered  into  by 
affent  for  Hepburn  only. 
No  recognizance  for  Loni 
Advocate,  altboush  leave 
given  generaUy  for  Ap- 
pellants. 

Ditto,  on  behalf  of  Earl 
Breaaalbane,  bat  no 
leave  asked  or  given  for 
Lord  Advocate. 
No  recognizance  can  be 
found,  Uiouffh  the  roll 
is  extant  and  has  been 
examined. 

Ditto. 

Ditto. 
Recognizance,     entered 
into  By  agent  on  behalf 
of  the  Marquis  of  Tweed- 
dale  only. 

Ditto. 
Ditto,  entered   into  by 
affent  on  behalf  of  Sin- 
clair only. 

Ditto,  entered  into  by 
agent  on  behalf  of  Munro 
and  others,  excluding 
the  Lord  Aavocate. 


The  second  Return  contained  the  Names  of  27 
Appeals — ^from  1708  to  1838 — wherein  the  Lord 
Advocate    for    Scotland  was   Appellant,   in    which 
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no  recognizance  was  entered  and  no   leave   applied        18^2. 

for : Lord 

AOT004TB 
9. 

Lord 


Name  of  Appeal. 

When  Presented. 

Motion  for 
Recognizance. 

Haldane,  Patrick,  and  the  Lord 

9G.  1 

. 

none. 

Advocate,  v.  Dean  and  Faculty 

of  Advocates  and  principal  Clerks 

of  Session. 

Vitcaim,  Alexander,  and  the  Lord 

14  G.2; 

leave 

ditto. 

Advocate,  v,  Chrichton. 

given  to  make 
the  Lord  Advo- 
cate appellant. 

The  Lord  Advocate  t;.  Boyd  et  at. 

23  G.  2 

- 

ditto. 

Same  v.  Lord  Pitsligo  -        -        - 

28  G.  2 

. 

ditto. 

Same  v.  The  Duke  of  Gordon 

28  0.2 

. 

ditto. 

Same  r.  Gordon    .       -       -        - 

24G.2;croiS  ap- 
peal presented; 

ditto. 

recognizance  to 

Same  v,  Drummond    ,  - 

cross  appeal. 
26G.2    -        - 

ditto. 

Same  et  al  v.  Dick  et  al 

26  G.  2 

. 

ditto. 

The  liord  Advocate  v.  Urqohart^ 

27  G,  2; 

recog. 

ditto. 

et  econ. 

nizance  to  cross 

appeal. 

Same  et  oL  v.  Thompson  et  al 

28  G.  2 

- 

ditto. 

The  Lord  Advocate  t;.  Sir  L.  Mac- 

28 G.  2 

• 

ditto. 

kenzie. 

Same  r.  The  Duchess  of  Gordon  - 

20  G.  2 

. 

ditto. 

Same  v.  Forhes     -        -        .        - 

29  G.  2 

• 

ditto. 

Same  v,  Edwards  -        -        -        - 

80  G.  2 

• 

ditto. 

The  Lord  Advocate  r.  Fraser 

30  G.  2 

. 

ditto. 

Same  v.  Hay         .        -        -        - 

81  G.2 

• 

ditto. 

Same  et  al.  v.  Duke  of  Montrose 

81  G.2 

• 

ditto. 

etaL 

The  Lord  Advocate  t;.  Hay  - 

81  G.2 

. 

ditto. 

Same  r.  The  Earl  of  Home   - 

82  G.2 

. 

ditto. 

Same  r.  Bayne ;  et  e  contra  - 

82  G.2 

. 

ditto. 

Same  v.  Douglas  et  al.  ' 

Same  r.  Mackintosh     •        •        . 

4G.8 

. 

ditto. 

4G.  8 

. 

ditto. 

Lord    Advocate    v.   Marquis     of 

9G.3 

. 

ditto* 

Lothian. 

Geddie  and  another,  Trith  concur^ 

9G.3 

• 

ditto. 

rence  of  the  Lord  Advocate,  t;. 

Dempster. 

Same  v.  Same        -       .       .       - 

10  G.  8 

m 

ditto. 

Same  v.  Same        .        -        -        - 

11  G.  8 

. 

ditto. 

Same  v.  Same       -        -        -        - 

12  G.  8 

• 

ditto. 

On  the  22d  oi  March  1839,  a  second  petition  was 
presented  to  the  House  by  the  Lord  Advbcate,  stating, 
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Lord 
Adyocatb 

V. 

Lord 

DUNGLAS. 


) 


amongst  other  things,  the  searches  that  had  been 
made  for  precedents,  and  praying  their  Lordships  to 
take  the  premises  into  consideration,  and  that  the 
petitioner  might  be  at  liberty  to  proceed  with  his 
appeal  without  entering  into  a  recognizance ;  or  that 
such  petition,  together  with  the  petition  formerly  pre- 
sented, might  be  referred  back  to  the  Appeal  Com- 
mittee, and  that  the  time  limited  for  the  petitioner  to 
enter  into  the  recognizance  might  be  further  extended, 
so  as  to  prevent  the  appeal  from  being  dismissed. 

This  petition  was  also  referred  to  the  Appeal  Com- 
mittee. 

The  Respondents  in  this  appeal  then  presented  a 
petition  to  the  House;  and,  after  therein  stating  the  said 
several  actions,  and  the  two  appeals,  and  also  the  said 
petitions  of  the  Lord  Advocate,  set  forth  the  following, 
among  other,  objections  to  the  prayer  of  the  petitions: 
That  in  so  far  as  the  Lord  Advocate  was  concerned, 
the  question  of  recognizances  was  mixed  up  with 
the  merits  of  the  case ;  and  if  he  should  bring  an 
incompetent  appeal,  they  conceived  that  he  ought  to 
be  subjected  to  the  costs :  That  in  regard  to  the  Com- 
missioners of  Woods  and  Forests,  there  existed  no 
reason  why  they  should  not  enter  into  recognizances, 
which  would  be  required  from  all  others  of  Her  Ma- 
jesty's subjects :  That  it  had  been  settled  by  a  long 
train  of  decisions  in  the  House  of  Lords,  that  their 
Lordships  would  not  entertain  an  appeal  merely  or 
chiefly  as  to  costs :  That  all  the  points  at  issue  be- 
tween the  parties,  which  were  attempted  to  be  raised 
in  the  conjoined  actions  out  of  whicli  this  appeal  by 
the  Lord  Advocate  arose,  were  fully  embraced  in  the 
other  appeal  which  had  been  brought  by  the  peti- 
tioners against  the  judgment  in  the  second  action 
raised  against  them  by  the  Officers  of  State ;  and  the 
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Lord  Advocate  having  acquiesced  in  the  judgment  of 
the  Court  by  bringing  such  second  action,  the  only 
point  remaining  in  the  present  appeal  was  the  finding 
in  regard  to  costs  against  the  Commissioners  of  Woods 
and  Forests.  The  petitioners  therefore  prayed  that 
the  two  petitions  of  the  Lord  Advocate  might  be  dis- 
missed, and  also  the  said  appeal  as  incompetent,  with 
costs. 

This  petition  also  was  referred  to  the  Appeal  Com- 
mittee, on  whose  report  thereon  the  House  ordered 
that  the  two  points,  regarding  the  competency  of  the 
appeal  and  the  recognizances,  should  be  argued  at  the 
bar  by  one  counsel  of  a  side. 

Those  questions  came  to  be  argued  in  May  1841. 

The  Lord  Advocate  having  been  heard  on  behalf 
of  the  Appellants  (/) ; 

Mr.  Pembertonj  for  the  Respondents,  said  there 
was  one  point  not  clearly  decided  by  the  Court  below, 
nor  touched  upon  by  the  Lord  Advocate  at  this  bar ; 
namely,  whether  the  Crown  was  or  was  not  a  pafty  to 
the  action  brought  by  the  Commissioners  of  Woods 
and  Forests.  As  to  the  recognizances,  there  was  no 
reason  why  the  Respondents  should  not  have  security 
for  their  costs  from  that  body,  at  all  events.  But 
really  all  the  questions  in  the  cause  would  be  better 
decided  after  the  hearing  of  the  appeals  on  tlie  merits, 
without  putting  the  parties  to  the  expense  of  two 
hearings. — 

The  Lord  Chancellor: — That  point,  whether  the 
action  was  brought  by  the  Lord  Advocate  on  belialf 
of  the  Crown,  ought  to  be  inquired  into. 

(y*)  Hi^arguments  are  omitted  here,  as  they  will  be  found  in  the 
report  of  the  second  argument,  infra,  p.  201  et  seq. 
VOL.  IX.  O 
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V. 
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Mr.  Pemberton : — The  action  was  dismissed  with 
costs,  as  being  improperly  instituted  by  a  public  body 
having  no  right  to  bring  the  action,  The  Lord  Ad- 
vocate submitted  to  the  judgment  of  dismissal,  by 
bringing  the  second  action  in  the  name  of  the  OflSicers 
of  State. 

The  Lord  Chancellor: — The  Court  dismissed  the 
first  action,  not  on  the  merits,  but  as  iraproperiy 
brought  May  not  all  the  questions  be  disposed  of 
at  the  hearing  on  the  merits  ? 

The  Lard  Advocate  : — Our  appeal  case  is  not  yet 
lodged,  in  consequence  of  the  objection  of  the  Respon- 
dents to  our  proceeding  with  it  without  entering  into 
the  recognizances. 

Mr.  Pemberton: — In  the  case  of  the  Norwich 
Charities,  on  the  appeal  o{  Bignold  v.  Springfield  {g)^ 
a  similar  objection  was  raised,  and  counsel  were  heard 
on  it,  but  it  was  not  decided  until  after  the  appeal 
was  heard  on  the  merits.  As  there  is  a  second  appeal 
between  these  parties,  I  would  humbly  suggest  that, 
to  save  expense  and  the  time  of  the  House,  both  ap- 
peals ought  to  be  heard  at  the  same  time. 

The  Lord  Chancellor^  after  conferring  with  the 
other  Lords  present,  said : — We  cannot  well  dispose 
of  these  questions  without  hearing  the  arguments  on 
the  merits.  It  is  better  for  the  Respondents  in  this 
appeal  to  allow  it  to  be  lodged  and  proceeded  in, 
without  any  recognizances.  The  second  appeal  may 
be  advanced,  so  that  both  will  come  to  be  argued 
together. 

His  Lordship's  suggestion  having  been  acceded  to. 


ig)  Vol.  VIL,  ante,  p.  71 ;  see  pp.  79-104. 
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it  was  ordered  accordingly,  "  that  the  appeal  of  the 
Lord  Advocate  v.  Lord  Dunglas  be  received,  without 
the  Lord  Advocate  entering  into  the  usual  recog- 
nizances, the  Respondent  consenting ;  reserving  the 
questions  raised  in  these  petitions,  respecting  the  com- 
petency of  the  appeal  and  the  obligation  of  the  Lord 
Advocate  to  enter  into  recognizances,  until  the  hear- 
ing of  the  said  appeal  on  the  merits :  and  that  the 
said  appeal,  when  ready  for  hearing,  shall  be  heard 
together  with  that  of  Lord  Danglas  v.  The  Duke  of 
Argyle  and  others^  Officers  of  State/' 


The  second  appeal  came  to  be  heard  first. 

Mr.  Pemherton  and  Mr.  Hope^  for  the  Appellant : 
— ^The  lordship  of  Ettrick  Forest,  among  various  other 
lordships  and  castles,  was  annexed  to  the  Crown  of 
Scotland  by  statute,  in  the  year  1465,  and  from  that 
period  continued  to  be  part  of  its  hereditary  revenue. 
It  was  one  of  the  prerogatives  of  the  Crown  to 
appoint  collectors  of  the  revenues  of  these  different 
estates,  who  in  some  of  the  grants  were  designated 
King's  Chamberlains ;  in  others  Rangers  of  the  Forest, 
or  Keepers  of  the  Castle.  The  appointments  to  these 
offices  in  former  times  were  generally  conferred  for 
life,  and  sometimes  even  in  fee.  That  is  manifest  from 
the  20ih  article  of  the  treaty  of  Union.  However,  since 
the  Union  of  the  two  kingdoms,  the  appointments  of 
Chamberlains  of  Ettrick  Forest  appear,  from  a  list 
produced  by  the  Respondents,  to  have  been  made 
during  pleasure,  until  the  joint  appointment  of  Mr. 
Hope  Vere  and  Mr.  Mark  Pringle  in  1786.  To  them 
the  office  was  granted  for  their  lives  and  the  life  of 
the  survivor,  with  a  reservation  to  any  succeeding 
Monarch  of  the  right  to  revoke  the  grant.     But  what- 
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1842.       ever  were  the  terras  of  the  grants,  even  of  those  made 
Loud       during  pleasure,  there  is  no  instance  of  any  revoca- 
DuNGLAs    tion,  or  other  termination  of  them,  than  by  the  death 
Officers    of  the   grantee.      Mr.  Alexander  Pringle,   the   last 
OF  bTATB.    Chaxnijerlain,  received  his  commission  in  1812  for  his 
life,  without  any  limitation ;  and  he  held  the  office 
until  his  death  in  1827,  notwithstanding  the  demise 
of   George  the  Third  in  1820.      On  Mr.  Pringles 
death,  the  commission  to  Lord  Dunglds  was  made  out 
in  the  same  terras,  except  that  the  salary  was  reduced 
to  300/.  instead  of  600  Z.,  which  all  his  predecessors 
in  the  office  for  a  century  had  received :  nor  was  there 
any  attempt  made  to  disturb  Lord  Dunglas  on  the 
demise  of  George  the  Fourth,  nor  for  several  years 
after,  until  the  Commissioners  of  Woods  and  Forests, 
to  whom  the  administration  of  these  hereditary  reve- 
nues of  the  Crown  was  transferred  after  the  accession 
of  William  the  Fourth,  were  urged  to  engage  in  this 
ungracious  attempt. 

These  hereditary  revenues  of  the  Crown  in  Scot- 
land^ being  inconsiderable  in  amount,  were  not  noticed 
in  the  articles  of  Union :  they  were  afterwards  kept 
distinct  from  those  oi England^  by  special  enactments; 
were  collected  under  their  own  regulations,  and 
chargeable  with  iheir  own  burdens ;  never  forming 
any  part  of  the  English  Civil  List  revenue,  but  being 
considered  as  the  exclusive  property  of  the  Monarchs, 
each  having  the  free  disposal  of  them  for  life,  subject 
only  to  such  disposition  of  them  as  his  predecessors 
might  have  made.  Accordingly  no  notice  was  taken 
of  them  in  arranging  the  Civil  List  revenue  of  King 
George  the  First ;  and  by  the  Act  of  Parliament 
regulating  the  Civil  List  of  George  the  Second,  it  was 
expressly  provided  that  the  duties  and  revenues  pay- 
able to  his  then  late  Majesty  in  Scotland^  should  be 
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continued  and  paid  in  the  same  manner,  subject  to        I812. 
the  same   or  like  charges,  as   during  his  said  late        ^ord 
Majesty's  life.     The  right  to   the  Crown  gave   the     Dunolas 
right  to  these  revenues,  as  the  Scotch  Kings  possessed    Officeks 
them,  being  the  patrimony  of  the  Crown  by  its  prero-    ^'    ^^^^ 
gative,  without   any   Parliamentary  grant  of  them. 
On  the  accession  of  King  George  the  Third,  a  clause 
was  introduced  into  the  Act  then  passed  for  regulating 
his  English  and  Irish  revenues,  by  which  it  was  pro- 
vided, as  it  was  by  the  Act  passed  on  the  accession  of 
George  the  Second,  that  these  duties  and  revenues  in 
Scotland  should  be  continued  and  paid   during  his 
Majesty's  life,  in  the  same  manner  and  subject  to  the 
same  charges  as  they  were  during  the  life  of  George 
the  Second.     And  so  also,  while  by  the  Act  28  Geo.  3, 
c.  33,  and  other  Revenue  Acts  passed  during  that 
reign,   all  the   branches  of  the   English   hereditary 
revenue  of  the  Crown  were  placed  by  the  King  at 
the  disposal  of  Parliament,  there  was  a  distinct  reser- 
vation to  his  Majesty  of  his  hereditary  revenue  in 
Scotland  to  be  continued  on  its  former  footing ;  and 
so  it  remained  with  that  Monarch  as  with  his  pre- 
decessors, subject  and  applicable   to   defraying   the 
expenses  of  the  Scotch  civil  establishment,  and  the 
other  burdens  with  which  he  and  they  chose  to  charge 
it,  either  in  the  shape  of  grants  of  salaries  annexed  to 
offices,  or  in  beneficial  leases,  or  even  in  pensions,  as 
appears  by  the  Act  50  Geo.  3,  c.  Ill,  by  which  the 
grants  of  such  pensions  were  restricted  to  300  /.  a  year 
to  each  individual,  or  25,000/.  in  the  whole.     But 
by  that  very  Act,  it  was  provided  that  nothing  therein 
should  be  construed  to  extend  to  prevent  his  Majesty 
from  making  any  such  grants  (except  pensions)  for 
civil  purposes  in  Scotland^  out  of  the  monies  applicable 
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to  the  payment  of  the  Civil  List  there,  as  he  was 
empowered  and  accustomed  to  make  before  that  Act. 
Again,  on  the  accession  of  King  George  the  Fourth, 
in  the  Act  1  Geo.  4,  c.  1,  settling  the  hereditary 
revenues  of  the  Crown  in  England  and  Ireland,  a 
special   clause  was  introduced  for  reserving  to  his 
Majesty  the  hereditary  revenue  of  Scotland,  expressed 
in  the  same  terms  as  the  clause  before  stated  con- 
tained in  the  Acts  passed  on  the  accessions  of  George 
the  Second  and  George  the  Third.     And  by  the  Act 
1  &  2  Geo.  4,  c.  31,  passed  for  "  removing  doubts  as 
to  the  continuance  of  the  hereditary  revenue  in  Scot- 
land,'' it  was,  among  other  things,  enacted  that  the 
said  hereditary  revenue  so  settled  on  King  George 
the  Third  for  life,  by  the  said  Act  1  Geo.  3,  "  do 
belong  to  and  are  at  the  disposal  of  his  present  Ma* 
jesty,  in  the  same  manner  as  they  did  belong  to  and 
were  at  the  disposal  of  his  late  Majesty,"  (George  3), 
^'  and  that  the  same,   and   the  civil   establishment 
in  Scotland  payable  out  of  the  same,  shall  continue 
to  be  paid  in  like  manner  as  they  were  before,  &c. 
provided  that  the   surplus  or   balance  which   may 
remain   after    defraying  the   whole  of  the   charges 
upon  or  incident  to  this  said  fund,  &c.  be  carried  to 
the  account  of  the  consolidated  furfd  of  the  United 
Kingdom." 

It  is  quite  clear  from  these  recited  Acts,  that  the 
Legislature  always  intended  a  complete  separation 
between  the  English  and  Scotch  hereditary  revenues, 
so  far  as  regarded  their  collection  and  their  applica- 
tion ;  the  English  revenues  having  been  surrendered 
to  Parliament,  and  made  part  of  the  consolidated 
fund,  while  the  Scotch  revenue  was  kept  on  a  distinct 
footing,  and  appropriated  to  its  own  objects. 

Then,  as  the  statutes  do  not  affect  the  grant  of  the 
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commission  to  Lord  Dunglas,  what  is  there  at  com- 
mon law  to  prevent  it  from  being  valid  and  effectual  ? 
It  was  the  gift  of  an  office  for  the  life  of  the  grantee, 
with  a  salary  attached,  payable  out  of  the  heritable 
estate  belonging  to  the  Crown.  Though  the  King 
may  not  grant  an  annuity  chargeable  on  him  per- 
sonally, he  may,  if  it  be  charged  on  his  Majesty's 
possessions  (A);  and  such  grants  bind  the  King's 
successors,  though  they  be  not  mentioned  in  the 
grants  (t).  This  grant  was  not,  as  some  of  the  Judges 
in  Scotland  seemed  to  suppose,  an  alienation  of  the 
estates  of  the  Crown ;  it  was  merely  a  grant  of  an 
office,  and  neither  was,  nor  purported  to  be,  in  form 
or  effect,  a  conveyance  or  alienation  of  any  property. 
The  estates  and  casualties  of  superiority  remained  the 
property  of  the  Crown,  as  they  had  been  before  the 
grant.  The  salary  might  be  disproportioned  to  the 
duties  of  the  office,  as  the  words  of  the  grant  cer- 
tainly indicated,  being  *^  as  well  in  consideration  of 
the  office  as  out  of  Royal  bounty  and  favour ;"  but 
such  disproportion — not  at  all  uncommon  in  England 
or  Scotland — does  not  affect  the  validity  of  the  grant, 
while  the  salary  was  payable  out  of  revenues  vested 
in  the  Crown  applicable  to  such  burdens.  Equally 
unfounded  is  the  other  supposition  of  the  Judges  in 
the  Court  below,  that  this  grant  was  only  a  cover 
for  a  pension.  That  suggestion  originated  with  the 
Judges;  it  was  not  alleged  in  the  summons  as  a 
ground  of  reduction,  and  consequently  cannot  be  acted 
upon  in  this  suit,  nor  could  a  Court  of  Justice  take 
cognizance  of  it,  being  matter  only  for  the  considera- 
tion of  the  Crown  or  of  the  Legislature ;  it  was  sug- 
gested, like  the  former  allegation  of  alienation  of  the 
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Crown  property,  by  the  disproportion  between  the 
salary  and  responsibility  of  the  office ;  and  also  pro- 
bably by  the  terms  of  the  grant  But  on  both  points 
it  should  be  remembered  that  the  salary  to  Lord 
Dunglas  was  less  by  200 1,  than  the  salary  received 
by  his  predecessors  in  the  office  for  nearly  a  century. 
The  only  ground  on  which  any  argument  for 
revoking  this  grant  can  be  maintained,  is  the  sur- 
render and  settlement  of  the  revenues  of  the  Crown 
on  the  accession  of  the  late  King,  William  the  Fourth. 
Until  then  there  was  not  any  surrender  of  this  re- 
venue in  Scotland^  nor  was  it  ever  dealt  with  as  the 
property  of  the  State,  nor  is  there  any  authority  for 
holding  that  it  was  previously  so  treated  or  dealt 
with ;  as  is  apparent  from  the  Act  1  W.  4,  c.  25,  which 
enacts  that  the  produce  of  all  the  free  hereditaments, 
rents,  and  revenues  in  England^  Ireland^  and  Scot- 
land^ be  made  part  of  the  consolidated  fund.  But 
that  Act  contains  provisions  effectually  protecting 
vested  interests,  by  an  express  saving  (in  the  12th 
section)  to  all  persons,  of  all  grants  whatever  out  of 
the  revenues  belonging  to  George  the  Fourth  in 
Scotland^  as  fully  to  all  intents  and  purposes  as  if 
that  Act  had  never  passed.  That  saving  clause  was 
not  revoked  by  the  subsequent  Acts,  2  &  3  TF".  4, 
c.  112,  and  3  &  4  TT.  4,  c.  69,  relied  on  by  the  Re- 
spondents; which  only  transferred  the  management 
of  these  revenues  in  Scotland  from  the  Barons  of  the 
Exchequer  there,  to  the  Lords  Commissioners  of  the 
Woods  and  Forests  in  England ;  with  an  express  pro- 
viso by  the  1 8th  section  of  the  latter  Act,  that  "  this 
Act  shall  not  vacate  the  appointment  of  any  Chamber- 
lain or  Collector  of  the  revenues,"  &c.  of  his  Majes- 
ty's lands ;  and  "  that  every  such  Chamberlain  or 
Collector,  who  shall  be  in  office  at  the  time  of  the 
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passing  of  this  Act,  shall  continue  in  office  until  his        I842. 
death,"  or  resignation,  or  removal.  j^^ 

DUNGLAS 

The  Lord  Advocate  and  Mr.  J.  Anderson^  for  the  Officers 
Respondents: — The  action  in  which  this  appeal  arose 
was  brought  at  common  law,  as  well  as  on  the  sta- 
tutes mentioned  in  the  summons.  The  question  now 
is  whether  the  King  had  power  to  make  the  grant. 
The  nominal  duties  of  the  office  is  the  collection  of 
feu-duties  within  the  lordship  of  ^^^ricA:  Forest,  the 
annual  amount  of  which  never  exceeds  235/.,  while 
the  yearly  salary  granted  with  the  office  is  300/.,  with 
an  allowance  of  20  /.  more  to  a  deputy ;  all  charged 
not  only  on  the  monies  collected,  but,  as  they  are 
evidently  insufficient,  on  the  revenues  payable  to  the 
Crown  out  of  the  lordship  of  Dunbar.  Under  this 
grant  Lord  Dunglas  collects  the  revenues,  not  for  the 
Crown,  but  for  himself.  The  grant,  therefore,  re- 
solves itself  into  a  direct  alienation  of  that  part  of  the 
hereditary  land  revenues  of  the  Crown  in  Scotland^ 
during  the  life  of  Lord  Dunglas.  There  has  been 
no  instance  of  such  a  grant  produced.  From  the 
Union  of  the  two  kingdoms,  down  to  the  accession  of 
George  the  Fourth,  the  appointment  of  Chamberlain 
or  Collector  of  the  revenues  of  Ettrick  Forest  was 
granted  only  during  pleasure,  with  two  exceptions : 
first,  in  1786,  when  a  commission  was  issued  to  two 
Chamberlains  jointly,  and  to  the  survivor  for  life, 
if  the  grantor  should  so  long  live^  and  until  the  same 
should  be  recalled  by  any  Royal  successor  \  and 
secondly,  in  1812,  when  George  the  Fourth,  then 
Prince  Regent,  issued  a  commission  to  Mr.  A.  Prin- 
gle  for  his  life.  He  died  in  the  lifetime  of  King 
George  the  Fourth,  and  so  the  event  in  which  the 
legality  of  tlie  grant  might  be  questioned  did  not 
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occur  in  that  case.  That  event  has  occurred  in  this 
case,  the  grantee  having  survived  the  grantor ;  and  it 
must  appear  quite  plain  to  any  one  paying  the  least 
attention  to  the  question,  that  George  the  Fourth  had 
no  power  to  grant  a  commission  that  was  to  have 
effect  beyond  his  own  life,  so  as  to  encroach  on  the 
rights  and  prerogatives  of  his  Royal  successors.  There 
can,  therefore,  be  no  doubt  that  Lord  Dunglas*8  right 
to  the  office  and  salary  expired  on  the  demise  of  the 
grantor.  This  is  the  view  which  all  the  institutional 
lawyers  of  Scotland,  and  the  Courts  there,  have  taken 
of  the  common  law,  and  of  the  old  Acts  of  Parlia- 
ment in  Scotland^  annexing  these  land  revenues  to 
the  Crown :  Lord  Stair,  b.  2,  tit.  3,  sect.  35  ;  BankU 
vol.  i.  p.  638  ;  Ersk.  b.  2,  tit.  8,  sect.  19  ;  Belts  Prin. 
p.  178,  (3d  edit.);  The  Earl  of  Sutherland's  case,  in 
1721 ;  Sir  Lawrence  Dundas  v.  The  Officers  of  State, 
in  1779  (k). 

But  whatever  was  the  power  of  former  Monarchs 
over  these  revenues,  at  all  events  King  George  the 
Fourth  had  no  power  to  make  such  a  grant  as  this  to 
Lord  Dunglas,  inasmuch  as  the  hereditary  revenue 
having  been,  at  his  accession,  surrendered  without 
reserve  to  Parliament,  was  afterwards  settled  on  him 
by  statute  for  his  life  only ;  and  therefore  it  was  in- 
competent to  him  to  alienate  or  burden  it  by  any 
grants  to  have  effect  beyond  his  life.  Besides,  the 
grant  in  question  was  not  bond  fide  a  grant  of  an 
office,  but  a  disguised  gift  of  a  pension,  involving  an 
illegal  alienation  of  part  of  the  revenues  of  the  Crown; 
and  on  that  ground  also  the  grant  was  invalid. 

Assuming  that,  for  the  preceding  reasons,  the  war- 
rant and  commission  following  thereon  in  favour  of 

(*)  Morr.  15,103. 


CASES  IN  THE  HOUSE  OF  LORDS.  199 

Lord  DunglaSf  are  to  be  set  aside  as  void,  it  follows        1S42. 
by  necessary  consequence  that  the  deputation  granted       lo^ 
by  his  Lordship  to  the  other  Appellant,  Captain  Cun-     Dunolas 
ninghamj  must  also  be  reduced,  as  flowing  a  non  ha^    Offiobrs 
hente  potestatem.     The  commission  and  deputation    °^   ^^^^ 
being  reduced  and  set  aside,  the  Respondents  are  en- 
titled to  a  decree  against  the  Appellants,  discharging 
them  from  continuing  to  act  as  Chamberlain  and  Col- 
lector of  Ettrick  Forest,  and  from  collecting  or  intro- 
miting with,  or  receiving,  or  retaining  for  their  own 
benefit  any  portion  of  the  Crown  revenues  payable 
from  the  lands  and  lordship  of  Ettrick  Forest,  or 
from  the  lands  and  lordship  of  Dunbar. 

Mr.  Pemberton  was  going  to  reply — 

The  Attorney-general  said — addressing  the  House 
— ^he  should  claim,  as  of  right,  on  behalf  of  the  Crown, 
to  reply  generally,  after  Mr.  Pemberton^s  reply. 

Mr.  Pemberton  objected.  The  hearing  of  counsel  is 
regulated  by  a  standing  order  of  the  House  (m).  The 
right  now  claimed  has  never  been  exercised,  nor  ever 
before  been  claimed  in  this  House,  as  far  as  a  diligent 
search  in  the  Journals  shows.  It  was  claimed  by  the 
Attorney-general,  for  the  Commissioners  of  Woods 
and  Forests,  in  the  case  of  Monck  v.  Huskisson  (w),  in 
Chancery,  but  not  granted.  The  Attorney-general, 
as  informant  in  ordinary  cases,  has  the  reply,  of 
course.  In  the  Troutbeck  case,  before  Lord  Chan- 
cellor Broughanij  no  such  claim  was  made. 

Lord  Brougham : — That  case  was  twice  before  me ; 
once  on  appeal  from  the  Vice-Chancellor,  and  after- 

(m)  No.  119.  Vide  App.  to  (n)  1  Sim.  280,  and  4  Rags. 
VoL  VI.,  antCj  p.  976.  121, n.;  not  reported  on  this  point. 
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wards  on  a  motion  for  a  new  trial  (o).  The  Attorney- 
general  did  not,  on  the  appeal,  claim  a  reply  after 
the  reply  for  the  Appellant:  on  the  motion  he  was 
not  heard  at  all. 

Where  the  Crown  prosecutes,  the  Attorney-general 
has  a  reply,  although  no  witnesses  are  called  on  either 
side. 

Lord^Cottenham : — In  the  case  of  Hex  v.  Peto(j))j 
in  the  Court  of  Exchequer,  there  was  no  general 
reply  claimed  by  the  Attorney-general. 

Mr.  Pemberton : — In  IVall  v.  The  Attorney-gene- 
ral  (q)y  which  was  brought  to  this  House  on  appeal 
from  the  Court  of  Exchequer,  and  on  the  preliminary 
objection  that  the  appeal  did  not  lie,  the  Attorney- 
general  did  not  claim  a  reply. 

Lord  Campbell: — I  do  not  remember  any  case  in 
which  the  Attorney-general  replied  on  the  reply  of 
the  counsel  for  the  plaintiffs  or  pursuers. 

Mr.  Pemberton : — The  most  diligent  search  has  been 
made  in  the  Journals  of  the  House  for  a  precedent, 
without  success. 

The  Attorney-general  admitted  that  they  did  not 
find  any  precedent ;  at  the  same  time  he  submitted 
that  he  had  a  right  to  a  general  reply. 

Lord  Cottenham : — The  question  having  been  raised 
by  the  Attorney-general,  must  be  decided. 

The  Lords,  after  having  conferred  together  on  the 
point,  informed  the  Attorney-general  "  that  it  was  not 


(o)   Monkton  v.  Attomey-ge- 
nerd,  2  Uuss.  &  M.  147.  167. 
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the  usage  of  this  House  for  the  Attorney-general  to 
have  a  general  reply  on  the  part  of  the  Crown/' 

After  Mr.  Pemberton  had  concluded  his  reply  for 
the  Appellants,  the  case  was  adjourned  for  consi- 
deration. 


201 


1842. 


The  first  appeal,  and   the  preliminary  questions  Feb.  28. 

as  to  its  competency  and  the  obligation  of  the  Ap-  ^^^ 

pellant  to  enter  into    recognizances,  came  now  to  be  v. 
further  argued.     {Vide  supra^  pp.  189,  190.) 


LOBD 
DUNGLAS. 


The  Attorney-general^  with  whom  was  Mr.  J.  An^ 
derson,  for  the  Appellants: — The  merits  of  the  principal 
question  in  the  action  out  of  which  this  appeal  arose, 
have  been  already  fully  discussed  in  the  appeal 
brought  by  the  present  Respondents.  The  only  ques- 
tions which  remain  to  be  argued  arej  1st,  the  title  of 
the  Lord  Advocate  and  the  Commissioners  of  Woods 
and  Forests,  to  sue  in  the  form  which  was  adopted ; 
2dly,  the  liability  of  the  Crown  and  its  officers  to  pay 
costs.  The  other  questions,  as  to  the  competency  of 
the  appeal,  and  the  recognizances,  reserved  by  the 
House  {supra^  p.  191),  are  dependent  on  the  question 
of  liability  for  costs.  These  three  questions,  therefore, 
may  be  considered  together;  the  question  of  title  to 
sue  being  matter  for  separate  argument. — 

The  Lord  Chancellor : — If  the  Lord  Advocate  be 
not  liable  to  pay  costs  of  suit  whether  he  succeed  or 
fail,  it  will  not  be  necessary  to  enter  at  all  into  the 
question  of  title  to  sue. 

The  Attorney-general: — Except  in  the  view  that 
the  question  of  liability  to  costs  should  be  decided 
against  the  Lord  Advocate. 
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It  is  the  admitted  prerogative  of  the  Crown,  suing 
by  its  law  officers,  not  to  pay  costs  in  any  case.    There 
is  no  distinction  in  that  respect  between  suits  at  the 
direct  instance  of  the  Crown,  and  suits  by  the  officers 
of  particular  departments  of  the  Government.     This 
prerogative  is  not  for  the  private  benefit  of  the  Mon- 
arch, but  appertains  to  him  in  his  public  capacity, 
and  for  the  public  benefit.     In  every  suit  in  which 
the  Crown  is  concerned  in  England,  it  is  represented 
by  the  Attorney-general,  but  in  no  case  is  the  Attor- 
ney-general liable  to  pay  costs  of  the  suit.     Even  in 
Exchequer  cases,  where  the  informations  are  often  by 
private  parties  or  public  officers  in  the  name  of  the 
Attorney-general,  neither  he  nor  the  particular  depart- 
ment of  the  Government  which  he  for  the  time  repre- 
sents has  ever  been  held  liable  to  pay  costs.      This 
prerogative  of  the  Crown   is  co-extensive  in  all  parts 
of  the  kingdom ;  and  the  exemption  is  recognised  in 
Scotland  as  well  as  in  England^  in  all  cases  where  the 
Lord  Advocate  sues  on  behalf  of  the  Crown  or  any 
department  of  the  executive  Government.     The  rule 
is  universal  that  the  Crown  or  any  person  suing  on 
behalf  of  the  Crown,  in  civil  as  well  as  criminal  suits, 
does  not  pay  costs;  3  Black.  Comm.  p.  400  (16  edit.), 
Per  Lord  Mansfield  in  Wilkinson  qui  tarn  v.  Allot  (r), 
The  King  v.  Miles  (s).  The  King's  Advocate  v.  The 
Magistrates  of  Kirkwall  (/),  The  Attorney-general  v. 
The  Earl  of  Ashbumham  (u). 

King  William  the  Fourth,  on  his  accession  to  the 
throne,  surrendered  the  hereditary  revenues  of  the 
Crown  in  Scotland  to  the  disposal  of  Parliament ;  and 
by  the  Act  1  Will.  4,  c.  25,  they  were  declared  to 
form  part  of  the  consolidated  fund.     By  another  Act, 


(r)  Cowp.  367. 
(j)  7  T.  Kep.  367. 


(0  lOSh.&  D.  321. 
(m)  1  Sim.  &  Stu.  397. 
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2  &  3  Will.  4,  c.  112,  the  powers  of  the  Commis- 
sioners of  Woods  and  Forests  were  extended  to  the 
collection  and  management  of  the  land  revenues  of 
the  Crown  in  Scotland.  The  interest  of  that  body  is 
just  like  that  of  the  Lords  of  the  Treasury,  or  any  of 
the  other  public  Boards  for  public  purposes ;  and  this 
action  is  at  their  instance,  in  exercise  of  their  public 
duty  as  officers  of  the  Crown,  representing  the  public. 
The  Lord  Advocate  is  on  the  record  merely  as  the 
law  officer  through  whom  the  Crown,  either  directly 
or  by  its  public  officers,  institutes  legal  proceedings 
in  Scotland. — 

Lord  Cottenham: — ^The  interlocutors  now  under 
appeal  do  not  appear  to  affect  the  Lord  Advocate,  but 
the  Commissioners  of  Woods  and  Forests. 
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The  Lord  Chancellor : — The  first  reason  of  appeal 
is,  "  Because  the  Appellant,  as  Lord  Advocate  ofScot- 
landj  has  an  undoubted  title  to  prosecute  the  present 
action  in  name  and  on  behalf  of  the  Crown,"  &c. 

The  Attoi^ey-general: — If  the  Commissioners  re- 
present the  Crown,  how  could  the  ordinary  forms  of 
law  to  enforce  payment  of  the  costs  be  adopted  or 
made  available  practically  ?  Or  of  what  effects  could 
sale  be  made  of  the  Crown  property,  for  payment  of 
costs  ?  The  private  effects  of  the  Commissioners  or 
the  Lord  Advocate  could  not  be  held  liable.  If  the 
Commissioners  or  the  Lord  Advocate, — whichever  be 
the  proper  party  to  deal  with  on  the  record, — repre- 
sent the  Crown,  and  if  the  Crown  as  so  represented 
be  not  liable  for  costs,  that  consideration  disposes 
of  the  question  as  to  the  necessity  for  either  to  enter 
into  recognizances ;  for  if  the  Crown  is  not  liable 
to  pay  costs,  what  is  the  use  of  the  representative 
of  the  Crown   entering  into  recognizances  ?      The 
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practice  is  conformable  to  the  principle ;  for  with 
the  exception  of  a  short  period  after  1809,  while 
Mr.  Mundell  held  the  office  of  agent  for  the  Crown, 
there  is  no  instance  of  recognizances  being  entered 
into  for  the  Lord  Advocate,  or  for  the  Crown  repre- 
sented by  its  public  officers.  It  appears  by  the 
Returns  {x)  made  by  the  officers  of  the  House,  that 
Mr.  Mundell  on  some  occasions  entered  into  recog- 
nizances, and  on  others  omitted  doing  so ;  but  on  no 
occasion  does  the  question  of  obligation  to  enter  into 
them  appear  to  have  been  at  all  made  the  subject  of 
discussion.  And  here  again  practical  considerations 
support  the  argument  on  principle ;  for  the  recogni- 
zances are  taken  to  the  Crown  by  the  officer  of  the 
House ;  and  if  the  costs  are  not  paid,  the  payment  can 
only  be  enforced  by  estreating  the  recognizances  and 
issuing  a  writ  of  extent,  not  against  the  effects  of  the 
Commissioners  or  of  the  Lord  Advocate,  but  of  the 
Crown.  The  absurdity  of  compelling  the  Crown  to 
enter  into  recognizances  to  itself  is  too  glaring. 

It  follows,  as  matter  of  course,  from  these  conside- 
rations, that  any  judgment  of  any  Court,  awarding 
costs  against  the  Crown  or  its  officers,  is  a  proper 
subject  of  appeal  on  the  point  of  costs  only,  whether 
the  judgment  was  right  or  wrong  on  the  merits. 
The  law  as  to  the  competency  of  appeals  upon  costs 
is  well  understood.  Where  costs  are  matter  in  the 
discretion  of  the  inferior  Court,  no  appeal  lies  against 
the  judgment  of  that  Court  for  costs  merely.  But 
where  the  Court  has  no  discretion  as  to  costs,  as  where 
they  are  given  by  statute,  and  the  Court  refuses  them, 
or  where  the  Court  gives  them  out  of  a  fund  not 
properly  chargeable,  or  against  a  party  not  liable,  as 

(x)   Vide  ante,  pp.  185-6-7. 
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in  this  case;  in  short,  wherever  the  Court  has  no 
power  to  give  or  refuse  costs  to  a  party,  and  yet  gives 
a  judgment  awarding  costs,  as  if  it  had  such  power, 
in  all  such  cases  an  appeal  lies ;  Owen  v.  Griffith  (y), 
Taylor  v.  Popkam  (z),  Tod  v.  Tod  (a),  Burkett  v. 
Spray  (6),  Angel  w.  Davis  (c). 

Mr,  Anderson  was  proceeding  on  the  same  side, 
but  was  stopped  by  the  Lords.— 

Mr.  Hope  (in  the  absence  of  Mr.  Pemherton)^  for 
the  Respondents : — ^The  Commissioners  of  Woods  and 
Forests  were  the  pursuers  in  this  action,  and  not  the 
Crown. — 

Lord  Brougham: — ^There  is  no  order  upon  the 
Crown ;  the  interlocutor  is  against  the  Commissioners 
of  Woods  and  Forests.  But  what  Commissioners? 
There  is  a  new  set.  The  body  does  not  now  exist 
against  whom  the  interlocutor  is  directed. 

The  Lord  Chancellor*. — Suppose  the  interlocutor 
to  be  right,  how  could  you  proceed  to  recover  the 
costs  in  Scotland  against  the  Commissioners  ? 

Mr.  Hope : — If  they  acted  beyond  their  power,  and 
tortiously,  they  must  be  personally  liable.  The  law 
is  different  in  Scotland  from  what  it  is  in  England. 

Lord  Brougham : — But  how  could  you  enforce  that 
liability  in  England^  the  Commissioners  not  being 
the  same  ? 

Mr.  Hope :  —Against  the  Commissioners  personally 


1842. 

LOKD 

Advocate 

V. 

Lord 
Ddnglab. 


(y)  1  Ves.  sen.  249. 
(z)  15  Ves.  72.  78. 
(a)  2  Wils.  &  S.  542. 

VOL.  IX. 
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(c)  4  Myl.  &  C.  360. 
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who  did  the  act,  and  the  representatives  of  such  of 
them  as  may  be  dead. 

This  action  was  brought  by  the  Lord  Advocate 
originally,  without  any  warrant  from  the  Crown ;  and 
was  therefore  in  its  inception  incompetent^  so  far  as 
it  was  at  the  instance  of  the  Crown.  Being  so  in- 
competent, it  was  not  sustained  by  the  warrant  sub- 
sequently produced ;  but  the  Court  below  determined 
that  the  action  was  not  at  the  instance  of  the  Crown, 
but  at  the  instance  of  the  Commissioners  of  Woods 
and  Forests  alone,  and  that  the  Commissioners  had 
no  title  to  sue  for  a  reduction  of  the  Respondent's 
commission.  The  Commissioners,  therefore,  in  raising 
this  action,  were  not  exercising  the  powers  vested  in 
them  by  the  statute  10  Geo.  4,  c.  50,  extended  by  the 
statute  3  &  4  Wilt.  4,  c.  69,  but  were  proceeding  in 
excess  of  these  powers,  and  in  so  doing  were  wrong- 
doers and  guilty  of  a  tortious  act,  for  which  they  must 
be  personally  responsible.  The  rights  of  the  Crown 
are  not  communicated  to  them.  Watt  v.  Morris  (d). 
And  if  the  Lord  Advocate  had  no  right  by  virtue 
of  his  office  to  bring  the  action,  then  he  can  have  no 
right  to  maintain  the  appeal ;  and  if  he  brings  an 
appeal  which  he  cannot  maintain,  there  is  no  reason 
in  law  or  in  equity  why  he  should  not  be  subjected 
to  costs  of  the  appeal,  as  well  as  of  the  action  so 
incompetently  brought. 

But  passing  over  this  view  of  the  case,  it  is  to  be 
observed  that  exemption  from  costs  is  not  part  of  the 
prerogatives  of  the  Crown.  In  England^  liability  for 
costs  was  not  known  to  the  common  law ;  it  was 
introduced  by  the  Statute  of  Gloucester  (e) ;  and  the 
exemption  of  the  Crown,  so  far  as  it  may  have  existed. 


{d)  2  Bing.  N.  C.  189 ;  see  p.  199. 


(e)  6  Edw.  1,  c.  1. 
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arose  from  an  omission,  the  Crown  not  having  been 
mentioned  in  the  statute.  Mr.  Justice  Blachstone 
says,  in  the  passage  (3d  vol.  p.  400)  before  referred 
to,  that  it  is  beneath  the  dignity  of  the  Crown  to  re- 
ceive costs.  But  there  are  many  cases,  under  statutes, 
in  which  the  Crown  receives  costs ;  which  is  certainly 
not  more  beneath  its  dignity  than  to  pay  them.  So 
great  is  the  hardship  of  the  exemption  of  the  Crown 
from  costs  in  charity  informations,  deemed  to  be, 
that  relators  are  joined  as  parties  with  the  officer 
of  the  Crown,  for  the  sole  purpose  of  being  answer- 
able for  costs  to  the  opposite  party.  But  in  England 
and  Ireland  there  is  a  diversity  of  practice  as  to  this 
prerogative;  The  King  v.  Hassell{f)y  The  Attorney^ 
general  v.  Joyce  (g) ;  and  in  Scotland,  the  liability  of 
public  officers  suing  on  behalf  of  the  Crown  to  pay 
costs  was  declared  in  the  case  of  the  JLord  Advocate, 
on  behalf  of  the  Lords  of  the  Treasury,  v.  CampbeWs 
Trustees  (h),  which  is,  in  other  respects  also,  very 
similar  to  the  present  case. 

[The  Attorney-general: — ^The  costs  in  that  case,  in 
fact,  were  never  paid. 

Lord  Coitenham: — Because,  I  suppose,  there  was 
nobody  against  whom  any  proceedings  to  recover 
them  could  be  enforced.] 

The  Court  certainly  awarded  the  costs  against 
the  Lords  of  the  Treasury.  The  same  rule  was  recog- 
nised by  Lord  Meadowbanh,  in  the  case  of  The  King's 
Advocate  v.  The  Magistrates  of  Kirkwall  (i),  before 
referred  to.  Were  the  rule  as  contended  for  on  the 
other  side,  public  functionaries  might  take  up  any 
man's  estate,  or  do  any  tortious  act,  or  bring  actions 
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ever  so  absurd,  under  shelter  of  the  prerogative  of 
exemption  from  costs.  The  rule  in  Scotland  is,  that 
where  the  Crown  sues  directly  by  the  Lord  Advocate, 
it  is  not  liable  for  costs ;  but  where  the  Lord  Advo- 
cate sues  for  a  public  Board,  then  costs  may  be  given. 
The  17th  section  of  the  statute  10  Geo.  4,  c.  50, 
shows  that  it  was  not  considered  that  immunity  from 
costs  would  attach  to  the  powers  conferred  upon  the 
Commissioners  of  Woods  and  Forests;  for  special 
provision  is  thereby  made  as  to  the  fund,  out  of  which 
the  costs  of  suits  at  law  or  in  equity,  against  the 
Commissioners,  are  to  be  provided. 

The  Lord  Chancellor : — As  the  revenue  was  vested 
in  the  Commissioners,  it  was  necessary  that  they 
should  be  enabled  to  sue;  they  are  substituted  for 
the  Crown  :  And  the  17th  section  is  to  protect  per- 
sons dealing  with  the  Commissioners  from  personal 
liability. 

What  do  you  say,  Mr.  Attorney ^  as  to  that  case  of 
ChmphelVs  Trustees  1 

The  A  ttomey-general : — ^The  judgment  of  the  Court 
in  that  case  was  against  the  Lords  of  the  Treasury, 
contrary  to  the  opinion  of  the  Lord  Ordinary.  The 
expenses  have  not  been  paid. 

The  Lord  Chancellor,  Lord  Brougham,  Lord  Cot- 
tenham,  and  Lord  Campbell,  having  referred  to  the 
report  of  that  case,  said  they  found  it  difficult  to 
understand  it. 

Mr.  Pemberton  (having  now  arrived)  referred  to 
the  case  of  Monck  v.  Huskisson  {k),  a  suit  for  specific 
performance,  against  the  Commissioners  of  Woods 
and  Forests.  The  Commissioners  excepted  to  the 
Master's  report  on  the  title,  and  the  exception  was 

(A)  I  Sim.  280,  and  4  Rom.  121,  d. 
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overruled ;  and  the  course  of  the  Court  in  overruling 
exceptions  is  to  give  costs  against  the  party  ex- 
cepting. If  the  rule  had  been  departed  from,  the 
Reporters  would  have  mentioned  the  matter. 

The  Attornet/'general : — In  that  case  the  Commis- 
sioners had  signed  the  contract  in  their  own  indi- 
vidual names,  and  the  suit  was  against  them  in  the 
same  character, 

Mr.  Pemberton: — That  could  not  make  any  dif- 
ference. They  were  defending  the  suit  for  the  Crown. 

The  Lord  Chancellor : — It  does  not  appear  to  me 
that  there  is  any  invariable  practice  upon  this  sub- 
J€ct.  I  should  hesitate  before  I  could  come  to  the 
conclusion  that  there  is  a  settled  practice,  as  it  is 
said,  in  the  Courts  of  Scotland^  in  cases  of  this  kind. 
It  does  not  appear  to  me  that  that  judgment,  in  that 
single  case  of  CampbeWs  TrusteeSj  is  sufficient  to 
justify  this  House  in  coming  to  the  same  conclusion 
in  the  present  case. 

Mr.  Hope : — Such  a  practice  is  urged  in  the  other 
case  to  which  I  have  referred,  the  case  of  The  Magis- 
trates of  Kirkwall^  in  the  10th  vol.  of  Shaw  &  Dun- 
lop ;  and  is  admitted  by  the  counsel  on  the  other  side. 

The  Lord  Chancellor  : — I  see  nothing  in  the  case 
to  satisfy  me  that  there  is  anything  of  the  kind  ad- 
mitted by  the  Court  in  that  case. 

Mr.  Hope : — It  is  said  that  the  officers  of  ordnance, 
and  excise,  and  customs,  are  liable. 

The  Lord  Chancellor: — That  is  said  at  the  bar;  but 
the  Court  say,  how  can  you  make  them  liable  ? 

Lord  Brougham : — I  do  not  see  that  there  is  any 
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assent  by  anybody  to  what  the  counsel  says.  The 
Lord  Justice- Clerk  says,  "  I  should  like  to  know  how 
you  could  make  good  such  a  claim  of  expenses.  I 
think  you  are  bound  to  point  out  the  fund,  and  how 
you  are  to  operate  upon  it." 

The  Lord  Chancellor : — I  certainly  do  not  see  that 
there  is  any  settled  rule  applicable  to  this  case,  in 
the  way  conceived  by  the  Court  below. 

Mr  Pembertoni — ^Then  I  should  submit  that  the 
question  of  costs  would  be  matter  of  discretion  with 
the  Judge;  and  if  so,  they  could  not  be  the  subject  of 
appeal  to  your  Lordships'  House,  according  to  the  prin- 
ciple laid  down  in  Owen  v.  Griffiths^  Tod  v.  Tod,  and 
the  other  cases  already  cited.  If  your  Lordships  find 
that  there  is  no  settled  rule,  the  costs  must  of  course 
depend  upon  the  discretion  of  the  Judge. 

Lord  Brougham : — What  was  intended  by  the  Lord 
Chancellor  was,  that  there  was  no  settled  practice  to 
take  the  Scotch  cases  out  of  the  general  rule. 

Mr.  Pemberton: — I  understand  the  Lord  Chan- 
cellor's observation  to  be,  that  there  is  no  general 
rule  of  practice  on  the  subject. 

Lord  Campbell: — It  is  quite  impossible  that  the 
practice  maintained  in  that  case  in  Scotland  {Camp- 
belVs  Trustees)  could  be  of  any  standing. 

The  Lord  Chancellor : — The  only  case  cited  to  us 
is  that,  which  occurred  in  the  same  year  with  the 
present  proceeding. 

Lord  Brougham : — And  that  case  is  not  intelligible 
to  us  from  the  report.  We  cannot  consider  it  as  an 
authority. 

The  Lord  Chancellor : — I  feel  certainly  what  the 
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Lord  Justice- Clerk  says,  that  you  are  bound  to  show 
you  can  enforce  the  claim  against  some  party.  How 
can  you  proceed  to  recover  these  costs  in  the  Court 
below,  in  case  we  grant  them  ? 

Mr.  Pemberton : — We  can  recover  them  by  action 
on  the  judgment,  in  the  usual  way.  We  do  not  appre- 
hend that  the  Crown  or  its  officers  will  abscond  to 
avoid  service  of  process. 

We  do  not  think  it  necessary  to  trouble  the  House 
on  the  question  of  recognizances ;  because,  if  the 
Appellants  are  not  liable  to  costs,  of  course  they  are 
not  bound  to  enter  into  recognizances. 

Lord  Brougham : — I  certainly  agree  with  my  noble 
and  learned  friend  that  the  case  oiCampbelVs  Trustees j 
in  the  14th  vol.  of  Shaw  &  Dunlop^  cannot  at  all  lead 
us  to  the  conclusion  that  there  is  a  different  rule  pre- 
vailing in  Scotland^  from  that  which  is  held  to  govern 
the  question  as  often  as  it  is  raised  here ;  and  the 
other  case  of  The  Magistrates  of  Kirkwallj  in  the  10th 
vol.  of  Shaw  k  Dunlop^  appears  to  me,  so  far  as  it 
proves  anything,  to  go  the  other  way. 

I  must  beg  to  enter  my  protest  against  the  distinc- 
tion which  has  been  taken  in  arguing  this  case,  both 
here  and  below,  as  to  tlie  prerogatives  of  the  Crown 
being  different,  where  the  Crown  is  supposed  to  be 
dealing  with  what  is  called  its  private  and  individual 
property,  and  the  public  property.  The  prerogative  of 
the  Crown  is  precisely  the  same  as  regards  what  is 
called  the  property  of  the  Sovereign,  and  the  property 
of  the  public.  It  is  only  within  the  last  half-century 
that  any  private  property  has  been  acknowledged  to 
exist  in  the  Crown  at  all ;  prior  to  that,  all  lands  des» 
cending  on  the  Crown,  even  from  ancestors  or  collateral 
relatives,  were  held  jwr^  coronoe.    All  the  property  of 

P  4 


1842. 

Lord 
Advocats 

Lord 
DnnGLAfl. 


212 


CASES  IN  THE  HOUSE  OF  LORDS. 


1842. 
^— .— ' 
Lord 
Advocate 
w. 
Lord 

DUNOLAS. 


the  Crown  is  held  for  public  purposes,  and  is  Crown 
property,  except  that  which  the  individual  Sovereign 
has  retained  a  right  to  deal  with  in  his  private  and  per- 
sonal capacity;  it  is  public  property,  which  the  Crown 
administers  for  the  maintenance  of  the  State.  With 
respect  to  the  Crown  lands,  they  are  as  much  public 
property  as  any  other  property  connected  with  the 
consolidated  fiind,  or  connected  with  any  other  branch 
of  the  revenue ;  those  lands  are  vested  in  the  Crown 
for  public  purposes,  to  maintain  the  dignity  of  the 
Crown  ;  and  the  prerogative  applies  as  much  to  them 
as  it  does  to  any  other  branch  of  the  revenue  ap- 
propriated to  other  services. 

Lord  Cottenham :  —  I  am  entirely  of  the  same 
opinion.  I  apprehend  there  is  no  difference— and  it 
would  be  strange  indeed  if  there  could  be  a  difference 
-—between  the  prerogative  of  the  Crown  in  Scotland 
upon  this  point,  and  the  prerogative  of  the  Crown  in 
any  other  part  of  the  kingdom.  The  Attorney-gene- 
ral in  tliis  country,  and  the  Lord  Advocate  in  ScoU 
landj  equally  represent  the  Crown ;  they  are  only 
acting  for  the  Crown,  and  are  not  liable  for  costs. 
Then  is  this,  or  is  it  not,  a  proceeding  by  the  Lord 
Advocate  on  behalf  of  the  public  ?  Beyond  all  doubt 
it  is.  Whether  tlie  particular  property  is  under  the 
management  of  the  Lords  of  the  Treasury,  or  under 
the  management  of  the  Commissioners  of  Woods  and 
Forests,  is  quite  immaterial ;  the  suit  is  for  the  benefit 
of  the  public;  andwhether  the  public  revenue  is  subject 
to  an  arrangement  which  leaves  it  in  particular  officers, 
or  in  the  hands  of  the  Crown,  the  prerogative  of  the 
Crown  is  not  altered  by  that  arrangement.  The  public 
officer  suing  for  certain  property  in  Scotland,  the  great 
question  is,  whether  he  is  liable  for  costs,  because  the 
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Court  is  of  opinion  there  was  an  informality  in  the 
mode  in  which  the  Crown  instituted  its  suit.  It  would 
require  a  very  strong  practice  to  maintain  such  a  point ; 
but  when  we  come  to  look  into  the  supposed  authorities 
which  have  been  referred  to,  it  is  clear  they  are  no 
authorities  at  all.  From  the  case  of  The  Magistrates 
of  Kirkwally  it  is  clear  the  rule  did  not  exist  prior  to 
1832  ;  no  case  is  referred  to  antecedent  to  that.  If  the 
principle  cannot  be  recognised,  that  case  cannot  be 
authority  for  this  House  to  sanction  this  interlocutor  of 
December  1836,  founded  on  a  decision  in  the  month 
oi  March  in  the  same  year.  I  consider  the  interlocutor 
of  the  Court  of  Session  erroneous ;  I  think,  therefore, 
your  Lordships  would  do  right  in  reversing  it. 

Lord  Campbell  concurred. 

It  was  accordingly  ordered,  "  That  the  prayer  of  the 
Respondents'  petition,  to  dismiss  the  appeal  as  incom- 
petent, be  refused  :  And  it  was  further  ordered  and 
declared,  that  according  to  the  usage  of  this  House, 
the  Lord  Advocate  for  Scotland^  when  suing  as  such 
on  behalf  of  the  Crown,  or  in  matters  in  which  the 
Crown  is  interested,  upon  presenting  an  appeal  to 
this  House,  is  not  required  to  enter  into  recogni- 
zances to  answer  the  costs  of  the  said  appeal :  And  it 
was  further  ordered  and  adjudged,  that  the  said  inter- 
locutors complained  of  in  the  said  appeal,  so  far  as  the 
same  relate  to  the  costs  ordered  to  be  paid  by  the  Ap- 
pellants, the  Commissioners  of  Her  Majesty's  Woods, 
Forests,  &c.,  be  reversed  :  And  this  House  does  not, 
under  the  circumstances,  think  it  necessary  to  give  any 
opinion  as  to  the  objection  to  the  title  of  the  pursuer 
to  insist  in  the  action,  nor  as  to  the  other  matters 
contained  in  the  said  interlocutors  complained  of  in 
the  said  appeal." 
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The  other  appeal,  Lord  Dunglas  v.  The  Officer$ 
of  State  for  Scotland^  having  been  appointed  to  bo 
further  considered  this  day ; — 

Lord  Brougham  moved  the  judgment  of  the  House : 
—  In  January  1827  a  warrant  under  the  sign- 
manual,  and  in  September  of  the  same  year  a  grant 
under  the  great  seal  of  Scotland^  was  issued  to  the 
Appellant,  purporting  to  confer  upon  him  for  life, 
the  office  of  Chamberlain  and  Collector  of  the  rents, 
revenues,  feu-duties,  and  other  casualties  of  supe- 
riority issuing  and  payable  to  the  Crown  out  of 
the  lands  and  lordship  of  Ettrick  Forest,  with  power 
to  appoint  a  deputy  or  deputies.  There  was  added  the 
further  grant  of  an  annuity  or  yearly  salary  of  300/. 
to  Lord  Dunglas  himself,  and  20  /.  to  his  deputy  or 
deputies ;  and  this  annuity  or  salary  of  320/.  a  year 
is  stated  to  be  as  well  in  consideration  of  the  said 
office  as  out  of  his  Majesty's  Royal  bounty  and  favour 
to  the  said  grantee.  The  rents  and  feu-duties  are  ad- 
mitted upon  the  pleadings  to  consist  of  money  pay 
ments,  which  amount  to  the  fixed  sum  of  235  Lls.l^d. 
and  never  have  exceeded  that  sum.  The  warrant  and 
grant  provide,  that  if  the  annuity  or  salary  of  320/. 
cannot  be  obtained  from  the  rents  of  Ettnck  Forest, 
the  difference  shall  be  made  good  out  of  the  Crown 
revenues  in  the  lordship  of  Dunbar. 

An  action  of  reduction  of  this  grant  was  brought 
first  by  the  Lord  Advocate  on  behalf  of  the  Crown, 
and  of  the  Commissioners  of  Woods  and  Forests  ;  and 
upon  the  objection  being  taken  to  the  competency  of 
the  parties,  the  action  was  afterwards  brought  by  the 
Officers  of  State,  with  the  concurrence  of  the  Lord 
Advocate,  on  behalf  of  the  Commissioners.  The 
Court  of  Session  sustained  the  objection  to  the  com- 
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potency  of  the  action  as  first  brought ;  and  the  judg-        1842. 
ment  formed  the  subject  of  an  appeal :  They  also,  by        ^o^j^ 
a  majority  of  the  consulted  Judges,  sustained,  in  the    Duwolas 
second  action,  the  reasons  of  reduction,  and  set  aside    Opficbbs 
the  grant,  discharging  the  defendants  from  the  con-    ^'  Statb. 
elusion  of  the  summons  to  make  repayment  of  the 
sums  received  by  them,  as  incompetent  in  that  action. 
It  does  not  seem  necessary  to  go  into  many  of  the 
reasons  upon  which  this  decision  proceeded ;  one  is 
sufficient  to  set  aside  this  grant.     There  can  be  no 
ground  whatever  for  treating  it  as  the  grant  of  aa 
office ;  it  was  to  all  intents  and  purposes  the  grant 
of  a  pension.     This  appears  clearly  enough  even  from 
the  language  of  the  grant ;  but  the  annexation  of  a 
salary  of  320/.  for  collecting  a  revenue  of  235/.,  at 
once  shows  that  it  was  a  pension  out  of  the  land  reve- 
nues, which  was  granted  under  the  colour  or  disguise  of 
granting  an  office.     Nor  does  this  disparity  appear  to 
have  been  matter  of  any  doubt  when  the  grant  was 
made ;  for  provision  is  expressly  made  that  whenever 
the  monies  of  the  said  collection  come  short,  that  is, 
the    monies  for  collecting  which  the  salaries  were 
granted,  payment  shall  be  made  out  of  the  Crown 
rents  of  JDunbar.    This  grant,  therefore,  was  merely 
colourable  as  the  grant  of  an  office ;  it  was  a  shift  for 
the  grant  of  a  pension,  which  could  not  be  granted  to 
endure  beyond  the  life  of  the  Sovereign  granting  it ; 
and  being  charged  on  the  land  revenue,  it  was  in  fact 
an  alienation  of  a  portion  of  the  revenue.     If  the 
Sovereign  could  grant  300/.  a  year  out  of  that  re- 
venue, he  might  have  granted  the  whole ;  and  if  he 
could  grant  any  portion  of  it  during  the  life  of  the 
grantee,  there  is  no  conceivable  reason  why  he  might 
not  in  the  like  manner  have  granted  the  whole  away 
from  the  Crown  in  perpetuity. 
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It  thus  becomes  unnecessary  to  consider  what  power 
the  Crown  has  of  granting  the  office  of  Chamberlain 
for  the  life  of  the  grantee  ;  because  this  was  in  truth 
no  grant  of  the  office.  But  it  may  be  observed  that  a 
very  strong  opinion  was  given  by  the  learned  Judges 
of  the  Exchequer  in  Scotland  in  1721,  in  a  case  in 
which  a  grant  for  life  had  been  made  of  the  Chamber- 
lainship  ofRosSf  and  600  /.  per  annurriy  to  Lord  Suther- 
land. Their  Lordships  remonstrated  with  the  Trea- 
sury on  the  ground,  expressly  stated  by  them,  that 
no  such  grant  could  be  made  either  for  life  or  years. 
Although  this  may  be  said  to  be  in  some  sort  an  extra- 
judicial opinion,  it  is  yet  entitled  to  great  respect 
considering  the  quarter  from  which  it  comes.  It  is 
well  known — to  say  nothing  of  such  opinions  taken  in 
ancient  times — that  there  was  one  of  great  celebrity 
taken  early  in  the  last  century.  An  important  prin- 
ciple respecting  the  constitutional  power  of  the  King 
in  this  country  rests  upon  the  opinion  taken  in  the 
time  of  George  the  First ;  the  Judges  (dissentientibus 
Baron  Price  and  Justice  Eyre)  reporting  their  opinion 
that  the  care  and  disposal  of  the  children  of  the  Royal 
family  belong  to  the  reigning  Sovereign  (/).  The  law 
on  this  point  has  ever  been  regarded  as  settled  by  that 
opinion. 

An  objection  has  been  taken  by  these  Appellants 
on  the  ground  that  the  summons  gave  no  reason  of 
reduction,  to  raise  the  question,  whether  the  grant 
was  a  bond  fide  gift  of  the  office,  or  only  a  pension 
under  colour  of  such  gift.  But  supposing  that  it  was 
necessary  to  specify  all  the  reasons  in  the  summons, 
and  that  the  general  words  at  the  conclusion  could 
not  cover  the  particular  reason,  and  supposing  that 
the   second   reason    of  the  summons,   denying  the 

(/)  The  grand  opinion,  Fortcscue  Ahind'B  Rep.  p.  401. 
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power  of  the  King  to  make  such  a  grant,  was  not        1842. 
sufficient,  still  there  seems   to  be   particular   words       j^^^^^ 
quite  sufficient  for  the  purpose.     The  third  reason  of     Donolas 
reduction   in  the  summons   at  the  instance  of  the     officjbrs 
Officers  of  State,   expressly  states  the  grant   to   be    o'  State. 
"  illegal  and  inept,  as  an  alienation,  and  for  a  period 
beyond  the  King's  life,  under  the  narrative  and  dis- 
guise of  the  office  of  Chamberlain."     (Supra^  p.  180.) 
This  seems  to  be  the  very  reason  in  question. 

It  has  become  unnecessary  to  examine  how  far  the 
surrender  and  enactments  at  the  commencement  of 
their  reigns,  have  in  recent  times  tied  up  the  hands  of 
the  successive  Sovereigns.  There  appears,  however, 
no  reason  for  coming  to  a  different  conclusion  on  this 
subject  from  that  which  several  of  the  Judges  below 
have  arrived  at,  particularly  Lord  Jeffrey ^  after  a  very 
able  and  careful  examination  of  the  Civil  List  Acts. 
The  grant  of  the  pension  in  this  case  appears  to  be 
wholly  inconsistent  with  these  provisions.  The  judg- 
ment, therefore,  which  is  appealed  from,  on  the  reduc- 
tion, must  be  affirmed. 

Lord  Campbell: — I  would  merely  take  notice  of  one 
point  which  arose,  to  which  my  noble  and  learned  friend 
has  referred ;  namely,  the  construction  of  the  Civil 
List  Acts.  It  seems  to  me  that  the  learned  Judges 
below  have  thrown  out  some  expressions  upon  that 
subject  which  are  hardly  to  be  defended,  because  they 
supposed  that  the  King,  by  his  speech,  surrendered 
all  liis  land  revenues  for  ever  to  the  use  of  the  public ; 
and  that  there  was  only  a  re-grant  by  Act  of  Parlia- 
ment for  his  own  life.  It  seems  to  me  that  that  is 
an  erroneous  view  of  the  subject,  because  the  King's 
speech  would  operate  nothing ;  it  was  only  an  inten- 
tion indicated  graciously  by  the  Sovereign,  that  he 
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1842.        was  willing  to  enter  into  such   an  arrangement  if 

Lord       Parliament  should  approve  of  it;  and  all  these  Civil 

DuwGLAs     List  arragements  are  only  for  the  life  of  the  Sove- 

Officers    reign,  and  are  carried  into  effect  by  Acts  of  Parlia- 

op  State,    j^^^j^  With  this  qualification,  I  entirely  agree  with  the 

views  taken  by  the  learned  Judges  in  the  Court  below, 

who  considered  this  as  a  mere  disguise  for  granting 

a  pension  under  the  name  of  an  office  ;  and  I  think 

that  the  third  reason  (w)  is  quite  apparent,  and  covers 

it  most  expressly,  though  I  think  one  of  the  learned 

Judges  intimates  his  opinion  that  the  objection  is  not 

raised.     It  seems  to  me  that  this  is  clearly  tlie  grant 

of  an  annuity  under  the  name  of  an  office,  and  that 

annuity  undoubtedly  fell  in  upon  the  death  of  the 

Sovereign  who  granted  it. 

Lord  Brougham  : — I  ought  to  mention  to  your 
Lordships  that  my  noble  and  learned  friend  (Lord 
Cottenham)  who  is  not  now  present,  entirely  agrees 
with  my  noble  and  learned  friend  and  myself,  in  our 
view  of  the  case.  The  main  ground  upon  which  I 
wished  to  look  into  the  case  was  to  see  that  that  very 
objection  was  raised ;  for  with  respect  to  the  pleadings, 
I  thought  that  there  must  be  some  ground  for  the  ob- 
jection which  was  urged ;  but  when  we  came  to  look 
at  them,  the  word  "  disguise'*  put  it  out  of  question. 
I  move  that  the  interlocutors  be  affirmed. 

The  second  appeal  was  accordingly  dismissed,  and 
the  interlocutors  therein  complained  of  affirmed. 

(m)  See  the  new  ground  of  redaction,  introduced  into  the  second 
action,  supra,  p.  180. 
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Sir  Lumley  Satnt  George  Skeffing 


TON,  Baronet 


\Appelli 


a/it. 


Thomas  William  Budd,  Charles 
Haywaiid  Budd,  William  Davis,' 
Benjamin  Shaw,  William  Green, 
Charles  Green,  Henry  Green, 
Thomas  King  Creak,  William 
Thompson,  Robert  Farrand,  Geo. 
Barclay  Mansel,  Oliver  Vile, 
Thomas  Hutchings  Whitehurst, 
Abraham  Wild  ay  Robarts,  Har- 
vey Combe,  and  William  George 
Prescott,  Esqrs.  ------ 


Respojidtnls. 


1842: 

April  19. 

May  2,  3.  9. 

August  6. 


T.  H,y  a  merclmnt  in  partnership  with  A,  H,,  died  in  1790,  unmar' 
ricd  and  intestate,  possessed  of  leasehold  property,  and  leaving  his 
sisters  Lady  iSi.  and  Mrs.  Z>.  his  sole  next  of  kin.  Soon  after  his 
death,  the  partnership  was,  on  investigation  by  the  creditors,  found 
to  be  insolvent;  and  Lady  iSi.  and  Mrs.  D.,  with  consent  of  their 
husbands,  duly  renounced  administration  of  his  estate.  By  inden- 
ture made  between  Sir  W.  S.  and  his  wife  Lady  S.  of  the  first 
part,  tlie  said  A.  IL  of  the  second  part,  and  his  then  new  partner 
II,  of  the  third  part, — after  reciting  that  the  former  partnership  was 
insolvent ;  that  A,  IL  and  R.  had  undertaken  to  settle  with  the 
creditors  by  composition,  which  could  not  be  eflfected  without  ad- 
ministration of  T,  //.'s  personal  estate,  and  that  there  had  been 
money  transactions  between  him  and  Sir  lf\  S.,  of  which  neither 
kept  any  account, — Sir  JV.  5.  and  Lady  S.  renounced,  at  R.*b  re- 
quest, all  their  right  to  the  said  administration  in  favour  of  A.  i/., 
who  in  consideration  thereof  covenanted,  after  obtaining  such  ad- 
ministration, to  release  Sir  W.  S.  from  all  claims  which  he  as  ad- 
ministrator of  T,  H.  or  otherwise  might  have  on  Sir  /(^.  S. :  And 
Sir  W.  S.y  in  consideration  of  such  release,  covenanted  for  him- 
self, his  heirs,  executors,  and  administrators,  and  for  his  said 
wife,  that  they.  Sir  W.  S,  and  Lady  S.,  would,  after  such  adminis- 
tration should  be  granted  to  A.  ff.,  execute  to  him,  his  executors 
and  administrators,  a  release  of  all  claims  whatsoever  which  they 
might  have  on  him  as  administrator  of  T,  H,  or  otherwise.  The 
creditors  also  by  a  composition  deed  agreed  to  accept  15#.  in  the 
pound,  payable  by  instalments  by  A,H,  and  /£.,and  to  allow il.jKT. 
to  take  out  administration  of  the  estate  of  T.  H,     Afterwards  D., 


Administro' 
tor  de  bonis 

non. 
Next,  of  Kin, 

Equity  of 

Heaemptioru 

Lapse  of 
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1812.  the  husband  of  Mrs.  D.,  by  a  deed-poll,— after  recitinj^  that  he  had 

'^ — . — '  an  unsettled  demand  against  T.  //.*8  estate,  and  that  the  efiects  of 

Skeffing-        the  late  partnership,  together  with  his  private  estate,  were  insuffi- 
TOic  cient  to  pay  the  partnership  debts,  and  that  the  creditors  entered 

into  a  composition  and  agreement  with  A .  //.  and  R .  as  aforesaid, — 
declared  that  a  bond  for  1 ,000/.  given  to  him  hj  A,  H,  and  R.  pur- 
suant to  an  agreement  therein  recited,  should,  when  paid,  be  in 
full  discharge  of  all  sums  of  money  due  to  him  from  T,  H,^  and 
of  all  claims  whatsoever  of  him,  2).,  on  the  estate  and  effects 
of  T.  H.  A,  H,  then  took  out  letters  of  administration  of  T.  H.'b 
estate,  and,  in  order  to  pay  the  creditors,  raised  sums  of  money 
by  annuities  and  mortgage  on  the  said  leasehold  property,  R, 
joining  in  the  securities ;  but  in  1793,  being  unable  to  pay 
the  whole  composition  by  what  they  had  then  received  from 
the  intestate's  estate,  they  entered  into  further  arrangements 
with  the  creditors,  and  soon  afterwards  dissolved  partnership,  R, 
remaining  in  exclusive  possession  of  the  leasehold  premises,  of 
which  he  afterwards  purchased  the  fee  simple,  and  dealing  with 
them  as  his  own  for  several  years,  without  any  interference  by  A,  //., 
or  the  said  next  of  kin,  or  their  husbands  who  survived  them, — 
all  of  whom  died  between  the  years  1797  and  1815, — he  (R.)  mort- 
gaged them  in  1815  to  secure  debts  due  by  him  to  D.  and  Co., 
subject  to  the  leases  possessed  by  the  intestate,  subject  to  which 
he  also  in  1818  released  to  them  the  equity  of  redemption, 
and  they  afterwards  sold  the  property  in  fee  to  other  par- 
ties. A  bill  to  redeem  the  premises  was  filed  against  the  mort- 
gagees and  purchasers  in  1831,  by  an  administrator  de  bonis  non 
of  T,  H.,  claiming  title  also  as  representative  of  the  next  of  kin. 
There  was  no  direct  proof  that  7*.  H*b  next  of  kin  executed 
releases  of  their  interest  in  the  residue  of  his  estate. — 

Held  that  it  was  immaterial  whether  such  releases  were  executed  or 
not,  as  the  various  acts  of  ownership  exercised  over  the  leasehold 
property  hy  A.  H.  and  by  R.  and  those  deriving  under  him,  all 
dealing  with  it  as  their  absolute  property  for  a  period  of  37  years, 
with  the  acquiescence  of  the  next  of  kin  and  their  representa- 
tives, established  beyond  all  doubt  an  agreement  by  the  next  of 
kin  to  give  up  all  their  interest  in  it,  in  consideration  of  the 
arrangements  of  1790. 

Semble,  if  the  residue  had  not  been  so  released,  and  time  and  the 
acts  and  acquiescence  of  the  parties  had  not  been  a  bar  to  a  bill  to 
redeem,  the  administrator  de  bonis  non  of  the  intestate  would 
be  entitled  to  sustain  such  bill ;  notwithstanding  that  the  equity 
of  redemption  had  been  reserved  to  the  original  administrator's 
I'epresentatives. 

This  was  an  appeal  from  a  decree  of  the  Court 
of  Exchequer,  by  which  a  bill,  filed  by  the  Appel- 
lant,  claiming  to  be  entitled  to  redeem  against  the 
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Respondents,  or  persons  whom  they  represent,  certain 
leasehold  property  situated  at  Bermondsey  in  the 
county  of  Surretfj  and  formerly  possessed  by  one 
Thomas  Hubbertj  was  dismissed  with  costs. 

Thomas  Hubberly  being  in  partnership  with  his 
natural  son  Alexander  Hubbert  in  the  business  of  ship 
and  insurance  brokers,  at  London  and  Ostendj  and 
being  possessed  of  part  of  the  premises  in  question  in 
the  cause,  by  virtue  of  a  lease  dated  the  23d  of  June 
1788,  for  a  term  of  79  years  from  Lady-day  1783,  and 
having  an  agreement  dated  the  21st  of  January  1790 
for  another  lease  of  another  part  of  the  premises,  from 
one  Thomas  Carter  (who  held  a  lease  of  all  the  pre- 
mises, together  with  others,  granted  to  him  by  the 
Earl  of  Salisbury  on  the  11th  of  October  1786  for  a 
term  of  80  years  from  the  25th  of  March  1782), 
died  \VL  August  1790  unmarried  and  intestate,  leaving 
Dame  Catherine^  then  the  wife  of  Sir  William  Skef* 
jington.  Baronet,  and  Anxistasiai  wife  of  Cornelius 
Donovan^  Esq.,  his  sisters  and  only  next  of  kin,  sur- 
viving him.  The  Appellant  is  the  only  child  and 
next  of  kin  of  Sir  William  and  Lady  Skeffington^ 
both  deceased, — the  latter  in  1811,  the  former  in 
1 81 5, — and  is  the  only  next  of  kin  of  Mrs.  Donovan^ 
who  died  without  issue  in  1797,  and  is  the  residuary 
legatee  and  one  of  the  executors  of  Mr.  Donovan^ 
who  died  in  1806.  He  is  also  administrator  of  Lady 
Skeffington^  and  administrator  de  bonis  non  of  the 
said  Thomas  Hubbert^  under  letters  of  administration 
granted  to  him  in  1828  and  1829,  respectively. 

It  was  found,  soon  after  T.  Hubbert's  death,  that 
the  partnership  business  between  him  and  A.  Hub^ 
bert  was  much  embarrassed,  if  not  absolutely  insol- 
vent. On  the  30th  of  December  1790,  Lady  SkeffingUm 
and  Mrs.  Donovan^  with  tiie  consent  of  their  husbands, 
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executed  a  proxy  of  renunciation  of  administration 
of  his  eflfects  in  favour  of  A.  Huhbert  as  a  creditor 
of  his  estate.  By  an  indenture  dated  the  same 
day,  and  made  by  Sir  William  and  Lady  Skeffing- 
tan  of  the  first  part,  the  said  A.  Huhhert  of  the 
second  part,  and  Thomas  Rowcroft  (another  natural 
son  of  T.  Huhhert^  and  then  taken  into  partner- 
ship by  A.  Huhhert)  of  the  third  part, — reciting, 
amongst  other  things,  the  death  of  T.  Huhhert y  and 
that  Lady  Skeffington  and  Mrs,  Donovan  were  his 
sole  next  of  kin,  and  that,  upon  looking  into  the 
afiairs  and  concerns  of  the  said  T.  and  A.  Huhhert,  it 
appeared  that  their  estates  were  not  sufficient  to  pay 
the  several  creditors  of  the  partnership,  and  that  A. 
Huhhert  and  Rowcroft  had  undertaken  and  agreed 
to  settle  with  the  several  creditors  of  the  partnership 
by  a  composition  or  otherwise,  but  the  same  could  not 
be  effected  without  letters  of  administration  being 
first  granted  of  the  personal  estate  of  T.  Huhhert : 
And  further  reciting  that  there  had  been  several 
money  transactions  between  Sir  W.  Skeffington  and 
T.  Huhhert  in  his  lifetime,  but  that  no  account  thereof 
had  been  kept  by  either  party: — It  was  witnessed  that 
Sir  William  and  Lady  Skeffington^  in  part  perform- 
ance of  the  agreement  thereinbefore  set  forth,  and  at 
the  request  of  Rowcroft,  released  and  renounced 
unto  A.  Huhhert  all  the  right,  interest,  and  demand 
they  or  either  of  them  had  to  letters  of  administration 
of  the  personal  estate  of  T.  Huhhert;  and  in  further 
pursuance  of  the  said  recited  agreement,  and  at  the 
nomination  and  direction  of  Rowcroft,  they  by  this 
indenture,  as  far  as  in  them  lay,  authorised  and  em- 
powered A.  Huhhert  to  take  out  immediately  admi- 
nistration of  the  goods,  chattels,  and  credits  of  T. 
Huhhert :  And  it  was  further  witnessed,  that  A.  Huh- 
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bert,  in  pursuance  and  performance  of  his  part  of  the        1842. 
said  agreement,  and  in  consideration  of  the  said  re-    skeppiko- 
lease  and  renunciation,  and  of  his  having  such  letters         'w>n 
of  adminstration  granted   to   him   as  aforesaid,   did       Budd. 
thereby,  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenant  and  agree  with  Sir  W.  Skeffingtouj 
that  he,  A.  Hubbert,  would,  immediately  after  such 
letters  of  administration  should  be  granted  to  him,  or 
within  one  month  thereafter,   execute   and   deliver 
unto  Sir  IVilliam  a  good  and  sufficient  general  release 
and  discharge  of  all  claims  whatsoever,   which    he 
should  or  might  have  upon  Sir  William^  his  execu- 
tors or  administrators,  as  administrator  of  T.  Hub- 
bert, or  otherwise :  And  it  was  further  witnessed,  that 
Sir  W.  Skeffington,  in  further  performance  of  his  part 
of  the  said  agreement,  and  in  consideration  of  such 
release  so  to  be  executed  to  him  as  aforesaid,  did  by 
this  indenture,  for  himself,  his  heirs,  executors  and 
administrators,  and  for   his  said  wife,  covenant  and 
agree  with  A.  Hubbert,  his  executors  and  adminis- 
trators, that  they  Sir  W.  and  Lady  Skfffington  would, 
immediately  after  such  letters  of  administration  should 
be  granted  to  A.  Hubbert,  or  within  one  month  after- 
wards, duly  execute  to  him,  his  executors  or  adminis- 
trators, a  good  and  sufficient  release  of  all  claims  and 
demands  which  they  Sir  W.  and  Lady  Sheffington, 
or  either  of  them,  or  their  or  either  of  their  execu- 
tors or  administrators,  should  or  might  have  upon 
him,  A.  Hubbert,  as  administrator  of  T.  Hubbert,  or 
otherwise. 

By  another  indenture,  dated  the  31st  of  December 
1790,  and  made  between  the  said  A.  Hubbert  of  the 
first  part,  several  creditors  of  the  late  partnership  of 
the  second  part,  and  the  said  T.  Rowcroft  of  the  third 
part, — reciting,  that  is  consequence  of  an  investigation 
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i842.  made  into  the  affairs  of  the  partnership  of  T.  and  A. 
Skepfinq-  Hubbertj  both  at  London  and  Ostendy  by  a  committee 
'^^^  of  the  creditors,  it  was  their  opinion  that  it  would 
BuDD.  be  for  the  interest  of  the  creditors  to  accept  a  compo- 
sition of  16s.  in  the  pound  in  full  of  their  respective 
demands,  payable  by  instalments  in  6,  12,  and  24 
months ;  and  that  the  said  J.  Huhbert  and  Rowcrofi 
having  proposed  to  give  their  promissory  notes  to  the 
creditors  for  payment  of  that  composition,  upon  the 
disposal  and  management  of  the  estate  being  given 
up  to  them,  the  committee  was  further  of  opinion 
that  it  would  be  for  the  benefit  of  the  creditors  to  ac- 
cede to  that  proposal,  and,  upon  A.  Huhbert  and 
Rowcroft  giving  their  notes  for  such  composition,  to 
give  up  to  them  the  sole  disposal  of  the  said  partner- 
ship estate,  and  also  of  T.  Hubbert's  separate  estate, 
A»  Hubbert  and  Rowcroft  engaging  to  satisfy  all  de- 
mands which  might  be  made  on  the  separate  estate : 
And  further  reciting,  that  the  creditors  present  at 
a  meeting  convened  for  the  purpose  had  agreed  to 
the  said  proposal,  and  resolved,  on  receiving  the  notes 
of  A.  Huhbert  and  Rowcroft  for  payment  of  the  said 
composition,  to  execute  to  them  a  release  of  all  de- 
mands on  the  said  partnership  and  on  the  separate 
estate  of  T.  Huhbert^  and  to  give  up  all  securities  held 
by  them  in  respect  thereof:  And  further  reciting,  that 
the  creditors  of  the  partnership  had  acceded  to  the 
said  resolution,  except  one,  who  was  a  bond  creditor 
entitled  to  full  payment  out  of  T.  Hubbert' 9,  separate 
estate,  and  also  except  such  other  of  the  joint  credi- 
tors whose  assent  to  the  composition  A.  Huhbert  and 
Rowcroft  had  taken  on  themselves  the  risk  of  obtain- 
ing :  And  further  reciting,  that  A.  Huhbert  and  Row^ 
croft  had  delivered  to  the  several  parties  of  the  second 
part,  their  joint  promissory  notes  for  the  payment  of 
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the  said  composition  by  the  aforesaid  instalments,  in 
full  satisfaction  of  the  debts  due  to  them,  and  that  the 
said  several  parties  had  given  up  the  several  securities 
held  by  them  in  respect  thereof,  on  which  A.  Huhhert 
was  liable  to  pay  on  having  survived  T.  Hnbhert : — 
It  was  witnessed^  that  in  pursuance  of  the  said  reso- 
lutions and  agreements,  the  said  A.  Huhbert  and  T. 
Roivcrofl  did  covenant  to  discharge  the  said  promis- 
sory notes,  and  the  parties  of  the  second  part  did 
covenant  to  accept  the  same  in  full  satisfaction  of  their 
several  debts,  and  in  consideration  of  the  said  notes 
and  upon  condition  of  the  payment  thereof,  they  did 
release  A.  Hubbert  from  all  manner  of  action  and  de- 
mand which  they  might  have  against  him  as  surviving 
partner  of  the  said  partnership,  or  against  the  heirs, 
executors,  or  administrators  of  T.  Hubbert  or  his  sepa- 
rate estate;  and  they,  the  aforesaid  parties,  did  by  this 
indenture,  as  far  as  they  could,  renounce  respectively 
to  A.  Huhbert  and  Rowcroft,  and  to  each  of  them,  all 
their  riglit  and  claim  to  the  administration  of  the 
eflfects  of  T.  Hubbert^  to  the  intent  that  they,  A. 
Hubbert  and  Rowcroft,  or  one  of  them,  might  apply 
for  the  same,  as  should  be  found  expedient ;  and  that 
they,  or  such  one  of  them  as  should  obtain  adminis- 
tration, should  get  in  the  estate  of  T.  Hubbert. 

Mr.  Donovan^  in  consequence  of  certain  claims 
made  by  him  upon  the  separate  estate  of  T.  Hubbert^ 
which  had  not  been  satisfactorily  adjusted,  declined 
to  execute  any  release  of  that  estate  until  the  11th  of 
January  1791.  By  a  deed-poll  of  that  date,  executed 
by  Donovan^ — reciting,  among  other  things,  that  he 
and  T.  Hubbert  had  carried  on  business  in  partner- 
ship as  merchants  for  several  years  previous  and  up 
to  1780,  when  that  partnership  was  dissolved,  and 
that  at  the  time  of  its  dissolution  no  accouut  was 
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made  up  between  them ;  and  that  Donovan  had, 
some  time  in  the  year  1787,  delivered  to  T.  Huhhert 
an  account  of  his  receipts  and  payments  in  respect  of 
their  partnership,  in  which  it  was  stated  that  T. 
Huhbert  was  indebted  in  respect  thereof  to  Donovan 
in  the  sum  of  2,200  Z.,  and  that  that  balance  had  not 
been  settled  or  agreed  to  by  T.  Huhbert  up  to  the 
time  of  his  death :  And  further  reciting  that  T. 
Hubbert  had  for  several  years  previous  to  his  death 
carried  on  business  in  partnership  with  A.  Hubbert; 
and  that  upon  a  statement  of  the  affairs  of  the  last- 
mentioned  partnership  after  T.  Hubbert'^  death,  it 
was  found  that  the  effects  of  that  partnership,  toge- 
ther with  T.  Hubbert's  separate  estate,  were  insuf- 
ficient to  discharge  the  whole  of  the  debts  due  from 
that  partnership :  And  further  reciting  the  proposal 
of  A.  Hubbert  and  Rowcroft  to  pay  the  aforesaid  com- 
position, and  the  several  other  matters  recited  and 
stipulated  by  the  said  indenture  of  the  31st  o{ December 
1790 :  And  further  reciting  that  Donovan  had  claimed 
to  be  a  creditor  on  the  private  estate  of  T.  Hubbert 
for  2,300/.;  but  the  same  having  been  objected  to 
by  A.  Huhberty  and  the  whole  estates  of  T.  Hubbert 
being  insufficient  to  pay  the  debts  due  from  him  at  the 
time  of  his  decease,  he,  Donovan^  had  proposed  to  A. 
Hubbert  to  accept  the  sum  of  1,000/.,  payable  by 
instalments  of  100/.  per  annum,  in  full  satisfaction  of 
the  said  sum  of  2,300/.,  and  of  all  other  claims  and 
demands  which  he,  Donovan,  had,  or  his  executors  or 
administrators  might  have,  against  the  estate  and 
effects  of  T.  Hubbert y  on  A.  Hubbert  and  Rowcroft 
executing  a  bond  to  him  to  secure  the  payment  of  the 
said  sum  of  1,000/.:  And  further  reciting  that  A. Hub- 
bert and  Rowcroft,  having  agreed  to  such  proposal, 
had  accordingly  executed  such  bond  of  even  date  with 
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this  deed-poll : — It  was  declared  by  Donovan  that  the 
said  bond,  when  paid  pursuant  to  the  condition  thereof, 
should  be  in  full  satisfaction  of  all  and  every  sum  and 
sums  of  money  due  from  T.  Hubbert  to  Donovan^  on 
account  of  the  said  partnership  business  so  by  them 
carried  on  as  aforesaid,  or  any  other  account  whatso- 
ever, and  of  all  claims  and  demands  whatsoever  of 
him,  Donovauy  on  the  estate  and  effects  of  T.  Hubbert 

In  February  1791,  A.  Hubbert  took  out  adminis- 
tration  of  the  goods,  chattels,  and  credits  of  21  Hub- 
bert ;  and  on  the  7th  of  March  following,  the  agree- 
ment which  T.  Hubbert  had  entered  into  with  Carter 
for  a  lease  of  part  of  the  premises  at  Bermondseyy  was 
carried  into  execution  by  an  indenture  of  lease  of  that 
date,  made  between  T.  Carter  of  the  one  part,  and  A. 
Hubbert^  therein  described  as  administrator  of  the 
goods  of  T.  Hubbert^  of  the  other  part.  By  that 
indenture,  A.  Hubbert  entered  into  covenants,  in  pur- 
suance of  former  covenants  entered  into  by  his  lessor 
Carter  with  the  Earl  of  Salisbury^  to  lay  out  certain 
sums  (amounting  to  about  2,000/.)  in  building  upon 
the  premises. 

The  partnership  business  of  A.  and  T.  Hubbert  was 
continued  after  T.  Hubbert'?^  death  by  A.  Hubbert 
and  Rowcroftj  who  took  possession  of  the  partnership 
effects  and  of  the  said  leasehold  premises.  In  order 
to  pay  off  part  of  the  composition  agreed  upon  by  the 
indenture  of  31st  December  1790,  as  they  alleged, 
they  borrowed  4,000/.  of  a  Mrs.  Spriggs^  by  way  of 
annuity  of  420/.,  payable  to  her  for  her  life,  and 
secured  by  an  indenture  of  the  16th  of  July  1791,  made 
between  A.  Hubbert ^  of  the  first  part;  Rowcroftj  of 
the  second  part ;  Mrs.  SpriggSy  of  the  third  part ;  and 
Sir  John  Lubbock,  of  the  fourth  part ;  whereby, — after 
reciting  certain  leases  and  other  instruments  affecting 
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divers  leasehold  properties  belonging  to  T.  Hubhert^ 
and  that  he  died  intestate,  and  letters  of  administra- 
tion of  his  eflfects  were  granted  to  A.  Hubberty  as  a 
creditor  of  T.  Hubberty  whereby  the  several  leasehold 
premises  before  mentioned  became,  and  then  were, 
legally  vested  in  him,  in  possession,  as  administrator 
as  aforesaid,  for  the  residue  of  the  several  terms  for 
which  the  said  leaseholds  were  respectively  holden : 
And  further  reciting  the  indenture  of  lease  of  the  7th 
oi  March  1791,  and  that  Mrs.  Spriggs  had  contracted 
with  A.  Hubbert  and  Rowcroft  for  the  purchase  of 
the  said  annuity  at  the  price  of  4,000  /.,  which  sum 
had  been  accordingly  paid  by  her,  and  that  the  an- 
nuity had  been  secured  by  the  joint  bond  and  warrant 
of  attorney  of  A.  Hubbert  and  Rowcroft: — It  was 
witnessed^  that  for  more  effectually  securing  the  regular 
payment  of  the  annuity,  A.  Hubbert  and  Rowcroft 
did  grant  and  confirm  the  same  to  her  for  her  life,  to 
be  chargeable  on  the  premises  comprised  in  the  said 
indenture  of  March  1791 :  And  it  was  further  wit- 
nessed that  A.  Hubbert  did  assign  the  said  premises 
to  Sir  J.  Lubbock  for  the  residue  of  the  term  existing 
therein,  in  trust  for  securing  the  annuity,  and  subject 
thereto,  in  trust  for  A.  Hubbert^  his  executors,  admi- 
nistrators, and  assigns.  And  this  indenture  contained 
a  power  of  sale  by  Sir  J.  Lubbock^  his  executors,  &c., 
in  case  default  should  be  made  in  payment  of  the 
annuity  for  the  space  of  twelve  months  next  after  any 
of  the  days  appointed  for  the  payment  thereof. 

In  the  same  year  and  for  the  like  purpose,  A. 
Hubbert  borrowed  1,500/.  of  a  Mrs.  Smith;  and  by 
an  indenture  dated  the  2d  of  December  1791,  and 
made  between  A.  Hubbert^  of  the  first  part ;  Row-- 
croft,  of  the  second  part ;  and  Mrs.  Smith,  of  the 
third  part, — reciting  tlie   indenture  of  lease   of  the 
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23d  oi  June  1788,  and  the  death  of  T.Hubbert;  1842. 
and  that  letters  of  administmtion  of  his  eflfects  had  skbffing- 
been  duly  granted  to  A.  Huhbert ;  and  that  he  had  ™^ 
paid  sundry  debts  and  given  security  for  a  compo-  Budd. 
sition  in  satisfaction  of  divers  of  the  debts  of  T.  Hub- 
bert;  and  that  having  immediate  occasion  for  the 
sum  of  1,500/.  the  better  to  answer  the  purposes  of 
the  said  administration,  he,  A.  Hubbert^  together 
with  his  partner  in  trade,  the  said  Rowcrofty  as  his 
surety,  had  applied  to  Mrs.  Smith  to  lend  him  such 
sum,  for  which  he  and  Rowcroft  had  given  their 
joint  bond  of  even  date  with  those  presents : — It  was 
witnessedy  that  in  consideration  of  the  said  sum  of 
1,500/.  paid  to  A.  Hubbert  by  the  said  Mrs.  Smithj 
he,  A.  Hubberty  did  assign  unto  her  all  the  premises 
comprised  in  the  lease  of  the  23d  of  June  1788,  to 
hold  to  her,  her  executors,  administrators  and  assigns, 
for  the  residue  of  the  term  comprised  in  the  said 
lease,  upon  trust  for  securing  payment  of  prin- 
cipal and  interest  of  the  said  sum  according  to  the 
condition  of  the  bond,  and  in  default  thereof,  in 
trust  for  sale  and  satisfaction;  subject  nevertheless 
to  a  proviso  for  redemption,  on  payment  by  A.  Hub- 
bert  and  Rowcroft^  their  heirs,  executors  or  adminis- 
trators, or  any  of  them,  to  the  said  Mrs.  Smith,  her 
executors,  &c.,  of  the  said  sum  of  1,500/.  and  inte- 
rest, at  the  days  and  times,  and  in  the  manner  men- 
tioned in  the  condition  of  the  bond. 

By  an  indenture,  dated  the  27th  of  March  1793, 
and  made  between  A.  Hubbert,  of  the  first  part;  the 
several  persons  executing  that  indenture,  and  therein 
mentioned  to  be  creditors  of  T.  Hubbert  and  A.  Hub- 
bert,  of  the  second  part ;  and  Rowcroft,  of  the  third 
part, — reciting  the  indenture  of  the  31st  of  December 
1700,  and  that  all  or  the  greater  part  of  the  creditors 
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of  T.  Huhhert  had  executed  the  same,  and  that  the 
estate  and  efiects  of  the  late  partnership,  then  re- 
ceived, had  not  produced  sufficient  to  pay  the  several 
creditors  of  the  said  partnership  the  several  instal- 
ments stipulated  to  be  paid  by  the  said  indenture, 
and  that  A.  Huhhert  and  Rowcroft  had  paid  to  the 
several  creditors  lis.  Zd.  in  the  pound,  in  part  of 
the  composition  of  15^.,  on  the  amount  of  their 
debts;  and  that  said  sum  oills.Zd.  in  the  pound 
exceeded  the  sum  which  had  been  received  from  the 
estate  and  eflfects  of  the  said  late  partnership,  by 
2,500/.:  And  further  reciting  that -4.  Huhhert  and 
Rowcroft  J  having  been  unable  to  pay  the  remaining 
3*.  9d.  in  the  pound  in  discharge  of  their  promissory 
notes,  had  convened  a  meeting  of  the  creditors  and 
laid  before  such  meeting  a  particular  account  of  the 
monies  received  from  the  estate  and  eflPects  of  the 
late  partnership  and  of  T.  Huhhert^  and  also  a  par- 
ticular account  of  the  outstanding  debts  and  effects 
due  and  belonging  to  the  same;  and  that  A.  Huhhert 
and  Rowcroft  proposed  to  the  creditors  to  pay  them 
the  remaining  3^.  9(2.  in  the  pound  with  two  years' 
interest,  by  equal  instalments,  in  six  years  from  the 
1st  oi  January  11 92 J  in  case  the  outstanding  debts 
and  effects  and  the  sum  of  2,000/.,  which  they  pro- 
posed to  add  thereto  out  of  their  own  proper  monies, 
would  extend  to  pay  the  same,  and  if  not,  then  so 
much  of  the  said  sum  of  Zs.dd.  in  the  pound  and 
of  the  said  two  years*  interest,  as  the  said  outstanding 
debts  and  effects  and  the  said  sum  of  2,000/.  would 
extend  to  pay;  and  that  the  creditors  should  then 
give  up  the  said  promissory  notes,  and  release  A. 
Huhhert  and  Rowcroft  from  their  covenant  for  the 
payment  thereof:  And  further  reciting  that  the  credi- 
tors present  at  the  said  meeting  had  agreed  to  the 
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said  propositions,  and  that  the  several  parties  to 
this  indenture  had  delivered  up  their  promissory 
notes: — It  was  witnessedj  &c.  Then  followed  cove- 
nants by  A,  Hubhert  and  Rowcroft  with  the  credi- 
tors to  carry  the  proposed  arrangement  into  execu- 
tion, and  a  covenant  by  the  creditors  to  accept  that 
arrangement,  and  a  declaration  that,  on  due  per- 
formance of  the  said  covenants  by  A.  Huhhert  and 
Rowcroft^  the  creditors  did  thereby  release  the  joint 
estate  of  1\  and  A.  Huhhert^  and  the  separate  estate 
of  T.  Huhhert^  from  all  actions  and  demands  what- 
soever. 

Shortly  after  the  completion  of  the  arrangement 
effected  by  this  deed,  A.  Hubhert  and  Rowcroft  dis- 
solved partnership,  the  former  returning  to  Ostend 
(where  he  generally  resided)  for  the  purpose  of  wind- 
ing up  the  partnership  affairs  there,  and  the  latter 
remaining  in  possession  of  the  leaseholds  and  other 
partnership  property  in  England. 

After  the  dissolution  of  the  partnership,  A.  Huh- 
hert did  no  act  to  affect  the  leasehold  premises,  not 
even  executing  any  assignment  of  the  leases  to  Row- 
croft; and  in  1806  he  died  intestate  and  insolvent. 

In  1795,  Mrs.  Smith  called  in  the  1,500/.  advanced 
by  her  on  mortgage  of  the  premises  comprised  in 
the  lease  of  the  23d  of  June  1788,  which  sum  was 
paid  off  by  Rowcroft ;  and  by  his  direction,  Mrs. 
Smith  assigned  the  mortgaged  premises  to  the  Re- 
spondent William  Davis,  in  trust  for  Rowcroft,  by 
an  indenture  dated  the  2d  of  December  1795 ;  and 
Davis,  by  a  deed  of  even  date  with  that  indenture, 
declared  the  trusts  of  such  assignment  to  be  for 
Rowcroft. 

In  the  year  1797,  Rowcroft  and  Thomas  Carter 
purchased  from  Lord  Salisbury j  for  2,640  L^  the  free- 
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hold  and  inheritance  of  the  premises  comprised  in 
Carter's  lease  of  the  11th  of  October  17 S5,  together 
with  a  small  piece  of  ground  not  included  therein  ; 
and  the  same  were  conveyed  to  a  trustee  for  them,  in 
equal  moieties.  They  afterwards  made  partition  of 
the  purchased  premises  by  indentures  of  lease  and 
release  dated  August  1797,  under  which  so  much  of 
the  purchased  property  as  was  comprised  in  the  leases 
of  the  23d  of  June  1788  and  7th  of  March  1791 
was  conveyed  to  the  use  of  Rowcroftj  his  appointees, 
heirs,  and  assigns. 

In  the  year  1806,  Rowcroft  being  indebted  to  his 
bankers,  Messrs.  Smithy  Payne  &  Smithy  deposited 
with  them  the  title-deeds  of  the  freehold  premises  so 
vested  in  him,  and  executed  to  them  a  deed-poll, 
dated  the  31st  of  January  1805,  by  which, — after 
reciting  the  said  indenture  of  August  1797,  and 
that  Rowcroft  had  laid  out  a  large  sum  of  money 
in  making  erections  and  improvements  on  the  pre- 
mises, and  that  the  said  premises^  or  part  thereof 
were  subject  to  the  indentures  of  lease  of  the  llth  of 
October  1785  and  the  2Sd  of  June  1788:  And  re- 
citing the  death  of  T.  Hubbert^  and  that  A.  Hubbert 
had  taken  out  letters  of  administration  to  his  effects, 
and  that  he,  A.  Hubbert,  was  justly  indebted  to  Row- 
croft in  the  sum  of  TjSlSL  and  upwards  :  And  recit- 
ing that  Rowcroft  was  indebted  to  the  firm  of  Smith, 
Payne  &  Smith,  in  the  sum  of  15,000/.,  and  that  he 
had  deposited  with  them  the  title-deeds,  &c.  as  a 
security  for  the  repayment  of  the  said  sum,  and  had 
also  agreed,  as  a  further  security,  to  assign  to  them 
the  said  debt  owing  to  him  by  A.  Hubbert, — Rowcroft 
covenanted,  and  also  directed  and  appointed,  that  the 
hereditaments  comprised  in  the  indentures  of  lease 
and  release  of  August  1797  and  the  said  lease  of  Ju7ie 
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1788  should  be  charged  with  the  payment  of  the  said 
sum  of  15,000/.;  and  he  thereby  also  assigned  unto 
Smithy  Payne  &  Smithy  all  sums  of  money  owing  to 
liim  by  A.  Hubhert^  whether  in  his  own  right  or  as 
administrator  of  the  eflPects  of  T.  Hubhert. 

This  debt  of  16,000/,  was  afterwards  paid  off  by 
Rowcroft,  and  the  deed-poll  was  delivered  up  to  him 
and  cancelled. 

In  the  years  1802  and  1805,  Rowcroft  charged  the 
hereditaments  comprised  in  the  lease  of  the  23d  of 
June  1788,  with  two  annuities  payable  to  a  Mrs. 
Logie  for  the  term  of  her  life ;  and  in  1807,  while  the 
annuities  to  Mrs.  Spriggs  and  Mrs.  JLogie  were  still  sub- 
sisting, he  being  indebted  to  the  said  W.  Davis  and 
his  partners,  in  a  large  sum  of  money,  for  the  purpose 
of  securing  the  payment  thereof  deposited  with  them 
the  title-deeds  relating  to  the  freehold  of  the  pre- 
mises, and  also  the  lease  of  the  23d  of  June  1788, 
and  an  attested  copy  of  Carter's  lease  of  the  11th  of 
October  1785,  and  executed  to  them  a  deed  of  charge, 
dated  the  13th  of  August  1807, 

In  the  year  1815,  the  debts  due  to  Davis  and  Co. 
still  remaining  unpaid,  they,  under  a  covenant  con- 
tained in  the  deed  of  charge  for  that  purpose,  called 
upon  Rowcroft  for  better  security  ;  and  accordingly, 
by  indentures  of  lease  and  release,  dated  respectively 
the  18th  and  19th  days  of  January  1815,  Rowcroft 
conveyed  to  tliem  the  hereditaments  and  premises 
vested  in  him  under  the  partition  deed  of  August 
1797,  upon  trust  for  sale,  subject  to  the  annuities  of 
Mrs.  Logie  and  Mrs.  Spriggs^  and  to  the  leases  of  the 
llth  of  October  1785  and  23d  of  June  1788.  Soon 
after  the  execution  of  these  deeds  the  premises  were 
put  up  to  public  sale,  but  were  bought  in,  no  sale 
having  been  effected.  Rowcroft^  in  the  year  1818, 
released  his  equity  of  redemption  in  the  premises  to 
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Davis  and  Co.,  and  the  same  were  duly  conveyed  to 
them  by  indentures  of  lease  and  release  of  the  2 2d  and 
23dof  June  1818, subject  to  the  said  annuities  and  to 
the  leases  of  the  11th  of  October  1785  and  23d  of 
June  1788,  and  to  the  several  terms  thereby  demised. 

The  annuitant,  Mrs.  Logie,  died  in  1821  ;  Mrs. 
Spriggs^  the  other  annuitant,  died  in  1824,  in  which 
year  Rowcroft  also  died,  having  appointed  Thomas 
Whitehurst  and  Thomas  Hayward  Buddy  both  since 
deceased,  his  executors. 

In  the  year  1822,  Davis  and  Co.  sold  and  conveyed 
to  Robert  Farrand  part  of  the  premises  (of  which 
they  had  obtained  the  equity  of  redemption  by  the 
indentures  of  June  1818) ;  and  in  1825  they  sold  the 
remainder  to  William  Thompson.  On  occasion  of 
the  latter  sale,  the  conveyancer  to  whom  the  abstract 
of  title  was  submitted  on  Thompson's  behalf,  objected 
that  the  terms  created  by  the  leases  oi  June  1788  and 
March  11^1  had  never  been  assigned  to  Rowcroft^  and 
were  still  outstanding,  and  he  required  that  letters  of 
administration  de  bonis  non  to  T.  Hubbert  should  be 
taken  out  for  the  purpose  of  supplying  this  defect  in  the 
title  by  a  proper  assignment.  The  Appellant  having, 
in  consequence  of  this  requisition,  been  applied  to  on 
behalf  of  the  purchaser  in  June  1826,  and  having  re» 
fiised  to  concur  in  the  request  made  to  him  (viz.  that 
he  should  renounce  any  right  he  might  have  to  admi- 
nistration as  the  nearest  of  kin  to  T.  Hubbert) ^  appli- 
cation was  made  to  the  Prerogative  Court  for  a  grant 
of  administration  to  a  nominee  of  the  said  vendors,  to 
which  the  Court  acceded  upon  a  full  statement  of  the 
facts  of  the  case,  but  without  citation  of  the  Appellant ; 
and  accordingly  administration,  limited  to  T.  Hub- 
hert's  interest  in  the  terms  demised  by  the  leases  in 
question,  was  in  March  1827  decreed  to  Henry  John 
White  as  such  nominee,  by  whom  as  such  adminis- 
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trator  these  terms  were  duly  assigned  to  the  respective        1842. 
purchasers.  SK^i^'«- 

The  Appellant  having  obtained  a  revocation  of  ™^ 
the  letters  of  administration  granted  to  White  (a),  Buin. 
and  having  in  November  1829  procured  letters  of 
administration  to  be  granted  to  himself  of  the  goods 
and  effects  of  T.  Hubbert  left  unadministered  by 
A.  Huhbertj  he  filed  his  original  bill  in  the  Court 
of  Exchequer  in  May  1831,  whereby  as  such 
administrator,  and  also  as  administrator  and  only 
child  of  Lady  Skeffington  and  as  executor  of  Mr. 
Donovan  (as  stated  mpra^  p.  221),  he  claimed  to  be 
entitled  to  the  legal  and  beneficial  interest  in  the 
leases  of  the  23d  of  June  1788  and  of  the  7th  of 
March  1791,  on  payment  of  what  was  due  to  Rmo- 
croftj  or  his  assigns,  on  security  thereof.  The  bill 
charged  that  Rowcroft  was  not  the  absolute  owner  of 
the  leases,  but  a  mere  incumbrancer  thereon,  in  re- 
spect of  the  debts  which  he  had  paid ;  that  he  had  so 
treated  and  described  himself,  particularly  in  the 
deeds  and  transactions  with  Smith,  Payne  &  Smith, 
in  1805,  and  with  the  Respondents  Davis  and  Co.  in 
1807  ;  that  he  had  kept  accounts  as  mortgagee  down 
to  the  period  of  the  sale  in  1818,  within  20  years  of 
the  filing  of  the  bill,  and  that  in  such  sale  he  ex- 
pressly excepted  the  leases  ;  that  he  did  not,  and  could 
not,  acquire  or  confer  any  title  thereto,  especially  as 
there  was  a  suspension  of  all  representation  to  T. 
Hubbert,  from  the  death  of  4-  Hubbert  until  long 
after  the  sale  to  Davis  and  Co. ;  and  that  in  the  pro- 
ceedings in  the  suit  in  the  Ecclesiastical  Court,  the 
latter  put  their  title  not  on  the  footing  of  adverse  pos- 
session, but  on  the  ground  of  more  debts  of  T.  and 
A.  Hubbert  having  been  paid  by  Rowcroft  than  the 
whole  value  of  the  leases. 

(a)  See  Skeffington  v.  White,  2  Hagg.  Ecc.  Rep.  626. 
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Skbffing-  namely,  Davis  and  Co.  (6),  and  the  purchasers  from 

"^^         them,  Farrand  and  Thompson^  put  in  two  general 

BuDD.       demurrers,  for  want  of  equity.     These  demurrers  were 

overruled  by  Lord  Lyndhurstj  C.  B.,  in  Michaelmas 

term  1831,  on  the  ground  of  the  beneficial    interest 

alleged  by  the  bill  to  be  vested  in  the  Appellant,  in 

respect  of  the  residue  of  T.  Huhherfs  estate. 

The  bill  was  afterwards  twice  amended,  pursuant  to 
orders  dated  respectively  the  20th  oi  December  1831 
and  the  10th  o^  August  1833  \  and  as  so  amended,  it 
stated,  among  other  things,  the  lease  of  1785  to 
Carter ;  the  lease  by  him  to  T.  Huhhert^  in  June 
1788 ;  the  agreement  between  them  in  January 
1790  for  another  lease,  and  the  lease  granted  pur- 
suant to  such  agreement  to  A.  Hubbert  in  March 
1791 ;  and  the  deed  of  the  31st  of  December  1790, 
between  the  creditors  and  A.  Hubbert  and  Rowcroft : 
Omitting  all  mention  of  the  deeds  oi  December  1790 
and  January  1791,  executed  by  Sir  William  and 
Lady  Skeffington  and  by  Mr.  Donovan^  it  stated, 
with  respect  to  the  proxy  of  renunciation  of  admi- 
nistration of  T.  Hubbert'^  efiects  by  his  next  of  kin, 
to  this  effect :  that  the  affairs  of  T.  and  A.  Hubbert 
being  at  the  death  of  T.  Hubbert  in  a  very  compli- 
cated state.  Lady  Skeffington  and  Mrs.  Donovan^  the 
better  to  enable  A.  Hubbert  to  settle  and  arrange  the 

(jb)  Davis  and  Co.  included,  besides  the  Respondents  Datis  and 
ShaWy  their  late  partners,  Sir  Charles  Flower,  since  deceased,  now 
represented  by  the  Respondents  RobartSy  Combe,  and  Prescott  and 
John  Green,  also  deceased,  now  represented  by  the  Respondents 
William,  Charles,  and  Henry  Green.  The  other  Respondents, 
viz.  T.  W.  Budd,  C.  H.  Budd,  Vile,  and  T.  H.  HutchingSy  repre- 
senting  the  deceased  executors  of  Rowcroft ;  Mansel,  representing 
A.  Hubberty  under  letters  of  administration  granted  to  him  in  1831 : 
and  Creak,  formerly  a  tenant  of  part  of  the  premises  under  Davis  and 

(Co.,  and  which  part  they  sold  to  Farrand  subject  to  Creak's  lease, 
claimed  no  interest  in  the  cause,  and  did  not  appear  in  the  appeal. 
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mercantile  affairs  of  T.  Hubberty  did,  at  the  particular 
request  of  A.  Hubbert,  renounce  their  right  to  the 
letters  of  administration  of  the  goods,  chattels,  and 
credits  of  tlie  said  T.  Hubbert. 

The  bill  then  stated  that  A.  Hubbert,  as  a  creditor 
of  T.  Hubbert,  took  out  letters  of  administration  of 
his  effects,  and  becoming  possessed,  as  such  adminis- 
trator, of  the  leasehold  premises  comprised  in  the 
leases  of  June  1788  and  March  1791,  he  and  his 
partner,  Rowcroft,  charged  the  premises  comprised 
in  the  latter  lease  with  the  annuity  of  420  /.  to  Mrs. 
Spriggs,  and  mortgaged  the  premises  contained  in  the 
former  lease  to  Mrs.  Smith,  by  the  two  deeds  of  July 
and  December  1791;  and — after  stating  the  second 
composition  deed  with  the  creditors,  and  other  deeds 
and  instruments  executed  by  Rowcroft  (as  before  re- 
cited), and  charging  to  the  effect  before  stated  (p.  236), 
and  that  the  Appellant  was  kept  wholly  ignorant  of  his 
rights,  until  the  said  application  to  him  in  1826, — 
the  bill  prayed,  among  other  things,  that  the  Appel- 
lant might  be  declared  entitled  to  redeem  the  said 
premises  upon  paying  what,  if  anything,  remained 
due  in  respect  of  the  lien  or  incumbrance  of  Rowcroft 
thereon ;  and  that  an  account  might  be  taken  of  wliat 
was  due  in  that  respect  for  principal  and  interest, 
and  also  of  the  rents  and  profits  of  the  premises  re- 
ceived by  Rowcroft  and  the  defendants,  &c. ;  and  that 
the  defendants  might  be  ordered  to  re-assign  the 
premises  to  the  Appellant. 

The  defendants  to  the  bill  put  in  their  answers, 
some  jointly  and  others  separately;  the  principal 
defendants,  Davis  and  Co.  and  FarrandtmA  Thompson^ 
insisting  that  they  held  the  premises  by  purchase, 
free  and  discharged  from  all  right  of  redemption. 
The  material  grounds  of  defence  relied  on  by  them 
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were,  that  A.  Hubbert  and  Rowcroft,  under  the 
arrangements  made  by  them  with  the  creditors  and 
next  of  kin  of  T.  Hubbert,  became  entitled,  as  pur- 
chasers, to  the  premises  in  question ;  that  such 
arrangements  were  for  many  years  acquiesced  in  and 
acted  upon  by  those  under  whom  and  in  whose  right 
the  Appellant  claimed ;  and  that,  supposing  A.  Hub- 
bert  and  Rowcroft  ever  to  have  held  the  premises 
subject  to  any  right  of  redemption,  all  such  right  was 
barred  long  before  the  filing  of  the  bill,  by  length  of 
time,  laches,  and  adverse  possession. 

A  great  deal  of  documentary  and  other  evidence 
was  produced,  both  on  the  part  of  the  Appellant  and 
of  the  principal  Respondents,  Davis  and  Co.,  and 
Farrand  and  ITiompson,  from  which  it  appeared  that 
all  the  transactions  relative  to  the  composition  with 
the  creditors  of  T.  and  A  •  Hubbert  took  place  with  the 
fall  knowledge  of  Sir  W.  and  Lady  Skeffington,  their 
interest  being  attended  to  by  Mr.  Donovan^  who  acted 
on  their  and  his  own  behalf;  and  it  was  proved  that 
Rowcroft  was  in  the  exclusive  possession  of  the  pro- 
perty, and  that,  although  he  appeared  in  the  deeds 
before  recited  as  mortgagee  or  incumbrancer  only, 
8till  he  acted  as  absolute  owner,  expending  large 
sums  in  building  on  it,  from  the  dissolution  of  the 
partnership  between  him  and  A.  Hubbert  in  1793, 
until  the  year  1818,  when  the  sale  to  Davis  and  Co. 
took  place.  There  was  no  evidence  of  any  inter- 
ference with  the  property  at  any  time,  on  the  part  of 
the  next  of  kin  or  their  husbands ;  but  no  deed  of 
release,  nor  evidence  of  the  execution  of  any  such 
deed,  pursuant  to  the  covenants  in  the  deed  of  the 
30th  of  December  1790,  was  produced.  It  was 
proved  that  several  deeds  that  had  been  in  the  pos- 
session of  Rowcroft  were  destroyed  or  lost,  and  an 
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entry  in  a  deceased  attorney's  bill-book  of  costs  against       1842. 
Mr.  Donovan  was  admitted  in  evidence  to  show  that 
he  (the  attorney)  had  prepared  for  execution  mutual        '^^ 
general  releases  between  Sir  William  and  Lady  Skef*      Bum. 
fington  on  one  side,  and  A.  Huhhert  on  the  other. 

The  cause  was  heard  before  Mr.  Baron  Alderson^. 
who  delivered  his  judgment  in  February  1888,  dis- 
missing the  Appellant's  bill,  with  costs.  (The  case 
is  reported  8  Y.  &  C.  1  «f  seq.) 

The  appeal  was  against  that  decree. 

Mr.  Peniberton  and  Mr.  Swanston  (with  whom  was 
Mr.  Lovat),  for  the  Appellant : — The  two  leases  of 
the  23d  of  June  1788,  and  the  7th  of  March  1791, 
were  at  the  death  of  Alexander  Hubberty  and  they 
still  are,  assets  of  the  intestate  Thomas  Hubbert,  re- 
maining unadministered;  and  the  Appellant,  in  one 
or  more  of  the  characters  with  which  he  has  clothed 
himself,  is  entitled  to  redeem  them.  It  is  not  even 
pretended  that  Thomas  Rowcroft  ever  purchased  these 
leases;  it  appears,  in  his  alleged  purchase  of  the 
freehold  and  inheritance  of  the  premises,  that  he 
purchased  the  same  subject  to  these  leases;  and 
that  he  never  was,  nor  ever  claimed  to  be,  owner  of 
the  leases ;  but,  on  the  contrary,  treated  himself  as  tf 
mortgagee  or  incumbrancer  on  them. 

The  renunciation  of  administration  by  the  intes- 
tate's sisters  in  favour  of -4.  Hubbert,  did  not  release 
their  beneficial  interest  in  his  estate.  The  alleged 
transactions  between  the  next  of  kin  of  T.  Hubbert 
and  A.  Hubbert  and  Thomas  Rowcrqfl  were  not  such, 
as,  if  established  by  evidence,  would  afford  any 
defence  to  the  claim  of  the  Appellant  as  administra- 
tor de  bonis  non  of  T.  Hubbert  These  transactions, 
so  far  as  they  appeared  in  evidence,  did  not  confer  oa 
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A.  Huhbert  and  Roxvcrqflj  or  eitlier  of  them,  any 
beneficial  interest  in  the  leases  beyond  the  extent  of 
any  incumbrance  which  became  justly  due  to  them 
on  the  premises  comprised  in  the  leases.  The  intes- 
tate's interest  in  them  was  never  transferred.  It  is 
q!iite  clear  that  A.  Hubbert  did  not  dispose  of  it,  and 
that  Rowcrqft  did  not,  in  his  transactions  with  the 
Respondents  Davis  and  Shaw  and  their  partners,  sell 
the  leasehold  interest  to  them,  nor  had  he  power  to 
do  so ;  nor  did  they  contract,  or  pretend  to  contract, 
for  the  purchase  of  it.  Previously  to  their  alleged 
purchases,  they  had  notice  that  Rowcroft  could  not 
make  a  title  to  the  leases,  and  was  only  mortgagee  or 
incumbrancer  on  them.  The  deeds  executed  to  them, 
and  the  recitals  in  them,  show  expressly  that  Rowcroft 
assigned  his  interest  subject  to  the  leases  of  1785  and 
1788.  It  appears  also  that,  previously  to  the  alleged 
indenture  of  lease  made  by  them  to  the  Respondent 
Creak  on  the  26th  of  November  1818,  he  had  notice 
of  the  two  leases  of  the  23d  of  June  1788  and  the 
7th  of  March  1791  ;  and  that  neither  Rowcroft,  nor 
the  Respondents  Davis  and  Shaw  and  their  partners, 
could  make  a  title  to  them. 

It  must  be  assumed  that,  previously  to  the  alleged 
indenture  of  assignment  by  Creak  to  the  Respondent 
Farrand  on  the  13th  of  November  1818,  he  had 
notice  of  the  same  two  leases,  and  that  neither  Row- 
croftf  nor  Creaky  nor  Davis  and  Shaw  and  their 
partners,  could  make  a  title  thereto.  And  it  must  be 
likewise  assumed  that,  previously  to  the  subsequent 
alleged  purchases  by  Farrand  and  by  the  Respon- 
dent Thompson,  they  had  notice  of  the  said  two 
leases,  and  that  neither  Rowcroft,  nor  Davis  and 
partners,  could  make  a  title  thereto ;  the  recitals  in 
the  deeds  show  that  they  could  not.     The  leases  were 
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treated  throughout  as  subsisting  leases,  and  the  equity 
of  redemption  now  vested  in  the  Appellant  was 
admitted.  There  was  no  allegation  in  any  of  the 
answers  of  the  defendants,  that  any  deed  of  release 
had  been  executed  by  Sir  IViUiam  and  Lady  Skeffing^ 
touy  of  their  beneficial  interests  in  the  estate  of  Thomas 
Hubbert;  and  no  evidence  ought  to  have  been  admitted 
to  prove  the  execution  of  any  such  release.  The  entry 
in  the  book  of  Mr.  TrundUj  the  deceased  solicitor, 
charging  Donovan  with  the  costs  of  such  releases, 
was  not  admissible  evidence,  and  ought  to  be  now 
considered  as  if  it  had  been  rejected.  Even  if 
admissible,  it  did  not  prove  that  any  such  releases 
had  been  executed.  Neither  was  it  alleged  that  any 
release  had  been  executed  by  Mr.  and  Mrs.  Donovan^ 
or  either  of  them,  of  Mrs.  Donooan's  interest  in 
Thomas  Hubberfs  estate,  except  the  alleged  deed-poll 
by  Mr.  Donovan  of  the  11th  of  January  1791.  That 
deed-poll  was  not  a  release  of  the  beneficial  interest 
of  either  Mr.  or  Mrs.  Donovan^  in  the  intestate's 
estate :  it  was  only  a  compromise  of  Mr.  Donovan*s 
own  claims  for  an  unsettled  balance  of  account. 

The  Solicitor' general  J  Mr.  G.  Turner,  and  Mr.  H. 
W.  Bushy  appeared  for  Davis  and  Shaw,  and  the  other 
Respondents  representing  their  deceased  partners  Sir 
C  Flower  and  John  Green. 

Mr.  Simphinson  and  Mr.  G.  Richards  appeared  for 
the  Respondents  Farrand  and  Thompson. 


1842. 
Skbfvimo- 

Buoo. 


The  Solicitor-general  stated  that  these  two  sets 
of  Respondents  were  heard  separately  by  their  respec- 
tive counsel  in  the  Court  below,  and  expected  to 
have  their  cases  argued  by  their  respective  counsel 
at  this  bar. 
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1842.  Lord  Brougham  (who  presided  in  the  absence  of 

Skbffieto-    *^®  Lord  Chancellor)  said  the  rule  at  this  bar  was  to 

'^^        hear  only  two  counsel  for  any  number  of  Respondents, 

BaDD.       unless  they  had  adverse  interests,  or  there  was  some 

very  distinct  ground  of  argument  for  some,  adverse 

or  not  applicable  to  the  others. 

The  Solicitor-general  said,  all  the  argument  that 
could  be  urged  for  those  for  whom  he  appeared,  would 
be  common  also  to  Farrand  and  Thompson^  as  pur- 
chasers under  Davis  and  Co.;  but  Farrand  and 
Thompson  had  further  to  maintain  that  they  were 
bond  fide  purchasers — ^being  purchasers  within  20 
years — without  notice  of  the  leases. 

Lord  Brougham  said,  he  did  not  see  an}^  such  dis- 
tinction between  the  cases  of  the  Respondents  as  to 
justify  an  infringement  of  the  rule  (c). 

The  SoUdtor-general  and  Mr.  Turner  accordingly 
argued  the  case  for  all  the  Respondents: — Alexander 
Huhhert  and  Thomas  Bowcroftj  under  the  arrange- 
ments made  by  them  with  the  creditors  and  with  the 
next  of  kin  of  Thomas  Huhberty  became  entitled  as 
purchasers  to  the  leasehold  premises  in  question. 
These  arrangements  were  for  upwards  of  35  years  ac- 
quiesced in  and  acted  upon,  as  well  by  the  Appellant 
himself  as  by  those  under  whom  and  in  whose  right 
he  claimed ;  and  no  case  was  alleged  in  the  bill,  or 
proved  on  the  part  of  the  Appellant,  entitling  him, 
either  for  his  own  benefit,  or  as  administrator  de  bonis 
nan  of  T.  Hubbert,  to  set  aside  those  arrangements 
and  the  subsequent  dealings  with  the  property. 

But  supposing  A.  Hubbert  and  Rowcroft  not  to 

(c)  For  the  rule  on  this  point,  see  the  cases  of  Home  v.  Pringle 
and  Hunter,  and  Huig  v.  Homan^  Vol.  VIII.,  ante,  pp.  281-2, 
and  359. 
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have  become  entitled  to  the  leasehold  premises  as 
purchasers  under  the  arrangements  referred  to,  and 
supposing  Rowcrofty  by  whom  alone  those  premises 
were  afterwards  held,  ever  to  have  held  them  subject 
to  any  right  of  redemption,  such  right  of  redemption 
never  vested  in  the  Appellant  as  the  administrator 
de  bonis  non  of  T.  Hubbertj  and  all  right  to  redeem 
the  premises  was,  long  before  the  filing  of  his  bill, 
barred  by  length  of  time,  laches,  and  adverse 
possession. 

The  parties  in  whose  right  the  Appellant  claimed 
had  relinquished  and  released  all  interest  in  the 
estate  of  T.  Hubbert.  If  the  evidence  of  the  exist- 
ence of  the  releases  was  not  quite  satisfactory,  the 
House  ought  to  presume  them.  Courts  of  Law  pre- 
sume a  release  after  20  years  of  adverse  possession. 

The  Appellant  has  not  brought  before  the  Court 
the  proper  and  necessary  parties  for  entitling  him  to 
claim  the  relief  prayed  by  the  bill,  in  respect  of  any 
beneficial  interest  he  may  have  in  the  residue  of  T. 
Hubbert' s  estate,  if  there  had  been  any  residue.  The 
Appellant  is  only  one  of  the  executors  of  Mr.  Donovan^ 
and  there  is  not  before  the  Court  any  representative 
of  Sir  W.  Skeffington  or  of  Mrs.  Donovan  (d). 


1842. 


Lord  Cottenham : — I  have  no  hesitation  in  advising 
your  Lordships  to  aflfirm  the  decree  in  this  case.   The 

{i)  It  has  been  deemed  unnecessary  to  give  more  than  a  mere 
outline  of  the  arguments  on  each  side,  in  consequence  of  the  full 
report  of  the  arguments  by  the  same  counsel  in  the  Court  below. 
No  new  argument  was  now  urged.  The  new  cases  cited  were  :— 
Bonney  v.  RidgarcU  1  Cox,  145;  Reeks  v.  Postlethwaite,  G. 
Cooper,  161 ;  Wehsterv,  Webster,  10  Ves.  93;  Rhodes  v.  Sme- 
thursty  4  Mees.  &  W.  42,  and  6  Mees.  &  W.  351 ;  Pease  v.  Hewitt^ 
7  Sim.  471 ;  Ex  parte  Glyn,  1  Mont.  D.  &  D'Gex,  29;  Clough 
V.  Dixon,  10  Sim.  564 ;  Nicholson  v.  Hooper,  4  Myl.  &  C.  179; 
Lay  V.  Ducketty  Or.  &  Ph.  305 ;  Page  v.  Broom,  3  Beav.  36. 
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1842.      grounds  upon  which  I  have  formed  my  opinion  against 
Skeffiro-  ^h®  ^5*1^  of  the  plaintiff,  make  it  necessary  to  observe 
^'^       upon  many  of  the  points  urged  in  the  argument. 
BvBD.         The  plaintiff  sues  as  administrator  de  bonis  non  of 
the  estate  of  Thomas  Hubbert,  who  died  in  1790,  un- 
der letters  of  administration  granted  to  him  in  1829. 
I  take  no  notice  of  the  alleged  title  of  the  plaintiff  as 
only  child  of  Lady  Skeffingtoriy  one  of  the  two  next  of 
kin  of  Thomas  Hubbert ;    because,  in  the  view  I  take 
of  the  case,  the  title  of  the  plaintiff  would  not  be  im- 
proved if  he  were  in  a  situation  to  stand  upon  such 
right  as  belongs  to  the  next  of  kin  of  Thomas  Hubbert. 

It  was  argued  that,  as  the  plaintiff  was  invested  with 
the  oflBce  of  representative  of  T.  Hubbert^  a  Court  of 
Equity  had  no  further  duty  to  perform  than  to  inquire 
whether  the  property  in  question  constituted  part  of 
his  estate.  From  this  proposition  I  entirely  dissent. 
It  is  not  in  dispute  that  the  plaintiff  is  not  seeking  to 
possess  himself  of  the  property  for  the  purpose  of  ad- 
ministering it  among  creditors,  but  for  the  next  of 
kin.  If,  therefore,  the  next  of  kin  have  no  title,  the 
Court  will  not  assist  the  personal  representative  to 
recover  property,  the  title  to  which  those,  for  whom 
he  would  be  trustee  of  it,  if  recovered,  have  long  since 
parted  with  and  abandoned.  The  case  in  this  respect 
is  to  be  considered  in  the  same  light  as  if  Alexander 
Hubbert^  the  original  administrator  in  1791,  were  still 
living,  and  the  suit  were  by  the  next  of  kin  of  T. 
Hubbert  against  him  as  such  administrator.  The 
plaintiff's  case  cannot  be  better  than  would  be  the 
title  of  the  plaintiff  in  such  a  suit ;  and  a  very  short 
reference  to  the  transactions  in  evidence  will  show  how 
destitute  of  foundation  would  be  the  claim  of  such 
next  of  kin. 

Thomas  Hubbert,  the  intestate,  a  partner  in  busi« 
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ness  with  Alexander  Huhbert^  died  in  1790,  possessed 
of  the  lease  of  1788,  and  a  contract  of  1790  for 
another  lease,  which  constitute  the  property  sought  to 
be  recovered  in  this  suit.  The  partnership  is  proved  to 
have  been  insolvent.  Soon  after  the  death  of  T.  Hub- 
bertj  the  creditors  of  the  late  firm  agreed  to  accept  15^. 
in  the  pound,  secured  to  them  by  A.  Hubbertj  the  sur- 
viving partner,  and  Thomas  Rowcroft,  who  had  joined 
the  former  in  his  business,  and  to  release  the  joint 
estate  and  the  separate  estate  of  the  deceased  T.  Hub- 
berty  and  to  renounce  the  right  to  administration  in 
favour  of  A.  Hubbert.  Lady  Skeffington  and  Mrs. 
Donovan,  the  two  next  of  kin  of  the  deceased  71 
Hubbert,  were  privy  to  the  arrangement,  and  they  also 
renounced  administration  in  favour  of  A.  Hubbert j 
who  obtained  letters  of  administration  in  1791. 

By  indenture  of  the  30th  oi  December  1790,  which 
recited  that  there  had  been  money  transactions  be- 
tween the  deceased  and  Sir  W.  Skeffington,  the  hus- 
band of  one  of  the  next  of  kin,  A.  Hubbert,  the 
intended  administrator,  agreed  to  release  Sir  tV.  Skef- 
fington  from  any  balance  that  might  be  due  from  him 
to  the  estate ;  and  he  and  Lady  Skeffington  agreed  to 
release  the  estate  from  any  claim  which  they  or  either 
of  them  might  have.  Mr.  Donovan,  the  husband  of 
the  other  next  of  kin,  by  a  deed  dated  the  11th  of 
January  1791,  after  reciting  that  he  claimed  to  be  a 
creditor  upon  the  estate  of  the  deceased,  and  had 
agreed  to  accept  a  bond  from  A.  Hubbert  and  Row^ 
croft  for  1,000/.,  agreed  to  accept  payment  of  that 
sum  in  full  of  all  sums  owing  to  him  from  the  estate 
of  the  deceased,  and  of  all  claims  and  demands  what- 
soever of  him,  Donovan,  on  the  estate  and  effects  of 
the  deceased. 

It  was  much  discussed  whether  those  releases  were 
to  be  confined  to  the  money  transactions  between  Sir 
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1842.  W.  Skpffington  and  Mr.  Donovan  respectively  and  the 
SxBFFiNo-  deceased,  or  whether  they  were  to  include  their  claims 
TON  in  right  of  their  wives  as  next  of  kin.  I  think  it  un- 
BuDD.  necessary  to  come  to  any  decision  upon  this,  because 
Mr.  Kaye  (a  witness  in  the  cause)  has  proved  that 
Mr.  Donovan  acted  for  himself  and  the  other  next  of 
kin,  Sir  William  and  Lady  Sk^ngton ;  and  that  it  was 
understood  and  agreed  by  them  all,  that  in  considera- 
tion of  this  arrangement  with  the  creditors,  A.  Huhhert 
and  Rowcroft  should  become  entitled  to  all  the  pro- 
perty of  the  deceased.  If,  therefore,  these  releases 
applied  to  the  interest  of  the  next  of  kin  in  the  property, 
they  would  be  conclusive  against  the  claim  of  the 
plaintiff;  and  if  they  did  not,  then  the  evidence  of 
Mr.  Kaye  proves  a  distinct  and  independent  contract, 
which,  coupled  with  the  subsequent  dealings  of  the 
parties,  is  equally  fatal  to  the  plaintiff's  case. 

On  the  27th  of  March  1793,  another  composition 
deed  was  executed  with  the  creditors,  by  which,  after 
reciting  that  the  property  had  not  produced  the  155. 
in  the  pound,  A.  Huhhert  and  Rowcroft  agreed  to  ad- 
vance 2,000/.  of  their  own;  in  consideration  of  which, 
the  creditors  agreed  to  give  up  what  remained  due  of 
the  15  5.  These  transactions  are  quite  inconsistent 
with  any  idea  that  A.  Huhhert  and  Rowcroft  were 
not  to  be  owners  of  the  estate,  but  were  to  be  respon- 
flible  for  it  at  some  future  time  to  the  next  of  kin.  Mrs. 
Donovan  died  in  1797,  and  her  surviving  husband  in 
1806,  to  whom  the  plaintiff  and  another  are  executors. 
Lady  Skeffington  died  in  1811,  and  her  surviving  hus- 
band in  1815 ;  but  his  representative  is  not  before  the 
Court.  If  the  transactions  of  1790  and  1791  did  not 
deprive  the  next  of  kin  of  all  interest  in  the  estate  of 
the  deceased,  the  absence  of  all  claim  by  Mr.  Donovan 
up  to  his  death  in  1806,  and  of  the  plaintiff,  as  his  exe- 
cutor, since  tfeat  time,  and  of  Sir  W.  Skeffington  up  to 


CASES  IN  THE  HOUSE  OF  LORDS. 


247 


his  death  in  1815,  is  wholly  unaccounted  for.  But  the 
case  does  not  rest  upon  the  absence  of  all  claim  on 
behalf  of  the  next  of  kin  during  these  long  periods, 
but  upon  the  acts  of  ownership  on  the  part  of  A. 
Hubbert  and  Rowcroftj  during  the  same  period ;  the 
effect  of  which  is  not  diminished  by  the  circumstances 
relied  upon  by  the  plaintiff;  such  as  that  A.  Hubbert 
was  in  some  of  the  deeds  described  as  personal  repre- 
sentative of  Thomas  Hubbert.  As  between  himself 
and  those  with  whom  he  was  dealing,  that  was  his 
best  and  most  simple  title,  and  quite  consistent  with 
his  having,  by  an  arrangement  with  the  creditors  and 
next  of  kin,  made  the  property  his  own.  It  is  not 
necessary  to  go  through  those  several  acts  of  owner- 
ship, or  to  observe  upon  them  further  than  this,  that 
many  of  them  are  irreconcilable  with  the  idea  that 
A.  Hubbert  and  Rowcroft  could  have  supposed  them- 
selves as  holding  the  property  otherwise  than  as 
owners.  I  think  that  the  direct  evidence  and  the 
conduct  of  the  parties  during  a  period  of  40  years, 
established,  beyond  all  doubt,  the  fact  of  an  agree- 
ment by  the  next  of  kin,  in  consideration  of  the 
arrangement  of  1790,  to  give  up  and  abandon  all  title 
to  the  property  of  the  deceased  T.  Hubbert^  as  next 
of  kin ;  and  that  upon  the  faith  of  that  arrangement, 
the  defendants  and  those  through  whom  they  claim 
have  been  dealing  with  the  property  ever  since  the 
years  1790  and  1791,  and  from  the  commencement 
incurred  large  personal  responsibilities.  Whether 
releases  were  actually  executed  or  not,  appears  to  me 
to  be  quite  immaterial.  It  is  therefore  unnecessary 
to  observe  upon  any  other  parts  of  the  case.  The  bill 
was,  I  think,  properly  dismissed  with  costs;  and  I 
move  your  Lordships  that  this  appeal  be  dismissed, 
and  with  costs. 


lS4d. 
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1842.  Lord  Brougham : — I  entirely  agree  with  my  noble 

SzBFPiNo.  and  learned  friend,  on  the  grounds  upon  which  he  has 
moved  your  Lordships  to  dismiss  this  appeal,  and  to 
affirm  the  decree  of  the  Court  of  Exchequer.  My 
noble  and  learned  friend  and  myself  were  of  opinion, 
during  the  argument,  that  in  certain  of  the  grounds 
on  which  the  learned  Judge  had  founded  his  decree 
in  the  Court  below,  we  could  not  concur ;  but  on  the 
grounds  which  my  noble  and  learned  friend  has  now 
stated,  it  seems  to  me  that  the  decision  of  the  Court 
below  was  right,  and  ought  to  be  affirmed. 


Lord  Campbell : — I  agree  in  the  opinion  that  the 
decree  ought  to  be  affirmed,  but  not  on  the  first  ground 
taken  by  Mr.  Baron  Alderson ;  that,  although  there 
might  be  a  right  to  redeem,  the  bill  to  redeem  could 
not  be  maintained  by  the  plaintiff  as  administrator  de 
bonis  non  of  T.  Hubbert,  and  that  the  right  to  redeem 
was  only  in  the  representative  of  A.  Hubbert,  the  ad- 
ministrator, who  had  mortgaged.  The  learned  Judge 
supposed  all  remedy  to  the  administrator  de  bonis  non 
specifically  to  follow  the  estate,  was  gone ;  that  he 
could  not  have  a  reconveyance,  and  that  he  could 
only  call  on  the  representative  of  the  administrator  to 
account  for  the  benefit  of  the  next  of  kin.  I  cannot 
agree  to  this  doctrine.  If  an  action  at  law  were  to  be 
brought  on  the  mortgage  deed,  it  could  only  be  in 
the  name  of  the  personal  representative  of  the  admi- 
nistrator. The  covenants  are  with  the  mortgagor, 
his  executors  and  administrators.  There  is  no  legal 
remedy,  except  to  the  mortgagor  and  his  personal 
representative ;  but  in  Equity  the  question  is,  who  is 
entitled  to  the  estate  ?  Now  if  there  be  no  claim  upon 
it,  by  the  representative  of  the  administrator,  in  re- 
spect of  disbursements  by  the  administrator  for  the 


CASES  IN  THE  HOUSE  OF  LORDS. 


249 


benefit  of  the  estate,  the  administrator  de  bonis  non  is 
clearly  entitled  to  it,  and  a  reconveyance  of  it  to  him 
ought  to  be  decreed.  The  mortgagee  is  to  be  consi- 
dered a  trustee  for  him.  If  there  were  a  reconvey- 
ance to  the  representative  of  the  administrator,  he 
would  be  a  trustee  for  the  administrator  de  bonis  non. 
Therefore,  when  it  is  clear  to  the  Court  that  the  re- 
presentative of  the  administrator  has  no  claim  on  the 
estate,  and  that  the  administrator  de  bonis  non  is  the 
person  to  whom  a  reconveyance  must  ultimately  be 
executed,  there  seems  no  reason  why  he  should  not 
be  allowed  to  file  a  bill  against  the  mortgagee  to 
redeem.  Here  the  representative  of  the  administrator 
is  a  party  before  the  Court,  and,  if  the  mortgaged 
estates  may  be  redeemed,  it  appears  that  the  represen- 
tative of  the  administrator,  as  such,  has  no  claim  upon 
them.  I  conceive,  therefore,  that  his  right  to  redeem 
cannot  be  set  up  as  a  bar  to  this  suit  by  the  adminis- 
trator de  bonis  non.  Butler  v.  Bernard  (e)  is  cited  as  an 
authority  expressly  in  point  in  support  of  the  objec- 
tion ;  but  on  examining  the  different  reports  of  that 
case,  which  are  all  very  meagre,  I  think  Lord  Not- 
tingham  must  be  understood  as  having  allowed  the 
demurrer,  without  laying  down  the  doctrine  imputed 
to  him.  There  it  did  not  appear  that  the  representa- 
tive of  the  administrator  might  not  have  a  claim  on 
the  estate  equal  to  the  value  of  the  equity  of  redemp- 
tion; he  was  no  party  before  the  Court,  and  the 
report  in  Freeman  says  the  Court  decreed  the  benefit 
of  redemption  to  the  executor  of  the  first  administra- 
tor, who  had  aliened  the  whole  estate  in  law  of  the 
term,  and  was  not  possessed  in  auter  droit  of  any  part 
of  the  interest  thereof,  but  in  his  own  right ;  so  that  it 

(c)  Freeman's  Ch.  Cas.  139;  1  Ch.  Caa.  224;  and  see  note, 
3  Y.  &  C,  33. 
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seems  to  have  been  taken  that  the  executor  of  the  ad- 
ministrator, when  a  reconveyance  was  executed  to 
him,  would  not  be  accountable  to  the  administrator  de 
bonis  non.  But  whether  such  executor  must  convey 
to  the  administrator  de  bonis  nouy  I  do  not  find  that 
Lord  Nottingham  intimates  any  opinion  that  a  bill  to 
redeem  may  not  be  maintained  by  the  administrator 
de  bonis  non,  against  the  mortgagee. 

However,  on  the  ground  that  the  plaintiff  has  not 
shown  any  acknowledgment,  within  20  years  before 
filing  the  bill,  that  the  estates  were  held  subject  to  a 
mortgage,  I  think  that  the  decree  ought  to  be  sup- 
ported. For  this  point  the  plaintiff  relies  on  the 
deeds  of  the  22d  and  23d  of  June  1818,  containing  a 
recital  of  the  deeds  of  31st  of  January  1805,  and  the 
18th  and  19th  of  January  1815.  But  I  am  of  opinion 
that  this  recital  is  no  sufficient  acknowledgment;  for  a 
charge  might  subsist  in  1805  and  1815,  which  did  not 
subsist  in  1818,  and  there  is  nothing  in  the  latest 
deed,  beyond  the  recital,  to  show  a  subsisting  charge. 

I  likewise  think  that,  from  the  long  acquiescence 
of  the  parties,  there  is  reasonable  ground  to  infer 
that  the  contemplated  releases  were  executed ;  so  that 
the  next  of  kin  of  T.  Hubbert  renounced  all  interest  in 
his  personal  estate  for  the  benefit  of  his  creditors,  and 
whether  the  releases  were  executed  or  not  is  now 
immaterial.  On  the  merits,  therefore,  in  my  opinion 
the  bill  was  properly  dismissed,  wilh  costs. 

[It  was  accordingly  ordered  and  adjudged  that  the 
appeal  be  dismissed,  and  that  the  decree  therein 
complained  of  be  affirmed ;  and  that  the  Appellant 
should  pay  the  Respondents  Davis  and  Co.,  and  Far- 
rand  and  Thompson^  the  costs  incurred  by  them  in 
respect  of  the  appeal.] 
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The  Rev.  John  Ferguson,  Minister!  J      ,.    .  ,-.«. 

o{  Monivaird,  and  Others   -    -     .j^PP^^""-        juiy7,8.ii. 

August  9. 

The  Right  Honourable  Thomas  Ro-^ 
BERT  Earl  of  Kinnoull,  and  the  I 
Rev,  Robert  Young,  Preacher  of) Respondents. 
the  Gospel,  Presentee  to  the  Church  I 
and  Parish  of  Auchterarder     -    -J 

If  the  law  casts  any  duty  upon  a  person  which  he  refuses  or  fails  to        Action 
perforin,  he  is  answerable  in  damages  to  those  whom  his  refusal  for  Damaget, 
or  failure  injures.     If  several  are  jointly  bound  to  perform  the    Corporation. 
duty,  they  are  liable,  jointly  and  severally,  for  the  £eulure  and       Church, 
refusal.  Pleading. 

Persons  having  judicial  functions,  but  being  also  required  to  perform 
ministerial  acts,  may  be  sued  for  damages  occasioned  by  their 
neglect  or  refusal  to  perform  such  ministerial  acts. 

In  such  action  no  allegation  of  malice  is  necessary. 

The  taking  on  his  trials  a  presentee  to  a  church  in  Scotland,  is  a 
ministerial  act  which  the  Presbytery  is  bound  to  perform,  and  for 
the  neglect  or  refusal  to  perform  which  every  member  of  the  Pres- 
bytery is  liable  to  make  compensation  in  damages  to  the  party 
injured.  And  he  may  maintain  such  action  against  the  members 
collectively  and  individually. 

On  the  21st  of  December  1839,  the  Respondents 
instituted  a  suit  against  the  Appellants,  for  reparation 
and  damages.  The  summons  stated  that  the  church 
and  parish  of  Auchterarder  having  become  vacant  by 
the  death  of  the  Rev.  Charles  Stewart^  on  the  31st 
of  August  1834,  the  Earl  of  KinnouU,  in  September 
1834,  issued  a  deed  of  presentation,  in  favour  of  the 
^Y.  Robert  Young j  nominating  and  presenting  him  to 
be  minister  of  the  said  church  and  parish,  and  giving, 
granting,  &c.  the  stipend  and  other  profits  belonging 
to  the  said  church ;  requiring  thereby  the  Moderator 
and  the  Presbytery  of  Auchterarder  to  take  trial  of  the 
qualifications,  &c.  of  the  said  Robert  Young ;  and  afiter 
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1842.  having  found  him  qualified,  to  admit  and  receive  him, 
Fkrouson  ^^^  S^^^  ^^^  ^"s  ^^*  ^^  ordination  :  That  at  a  meet- 
^'  ing  of  Presbytery,  on  the  14th  October  1834,  the 
KiKNouLL.  aforesaid  deed  of  presentation,  togetlier  with  a  certifi- 
cate of  the  patron's  having  qualified  to  Government, 
the  presentee's  letter  of  acceptance  of  said  presenta- 
tion, certificate  of  his  having  qualified  to  Govern- 
ment, parochial  certificate,  and  a  certificate  signed  by 
five  ministers  of  Dundee,  that  the  presentee  was  a 
licentiate  of  the  Presbytery  of  Dundee^  with  an  en- 
gagement to  produce  an  extract  of  his  license  so  soon 
as  a  meeting  of  the  Presbytery  of  Dundee  should  be 
held,  were  all  given  in  and  read,  and  appointed  to  lie 
on  the  table  of  the  Presbytery  until  the  next  meeting: 
That  at  the  next  meeting  of  the  Presbytery,  on  the 
27th  October  1834,  there  was  produced  an  extract  of 
the  license  of  the  pursuer,  the  Rev.  Robert  Young ^  as  a 
preacher  of  the  Gospel,  and  a  testimonial  in  his  favour 
by  the  Presbytery  of  Dundee :  That  the  minutes  of  the 
Presbytery  of  Auchterarder  declared  that  all  the  docu- 
ments usually  given  in,  in  cases  of  this  kind,  having 
already  been  laid  on  the  table^  the  Presbytery  did 
80  far  sustain  the  presentation  as  to  appoint  a  day 
for  moderating  in  a  call  to  Mr.  Young  to  be  min- 
ister of  that  church  and  parish :  That  after  certain 
procedure,  the  Presbytery,  on  7th  July  1835,  did, 
on  the  sole  ground  that  a  majority  of  the  male  heads 
of  families,  communicants  in  the  parish  of  Auchter- 
ardeVj  had  dissented,  without  any  reason  assigned, 
from  his  admission  as  minister,  refuse  to  make  trial  of 
his  qualifications,  and  did  then  reject  him  as  pre- 
sentee so  far  as  regarded  the  particular  presentation 
in  his  favour,  and  the  occasion  of  the  vacancy  in 
the  parish  ;  and  intimation  of  the  determination  was 
directed  to  be  forthwith  given  to  the  patron  and  pre- 
sentee, which  was  done  accordingly:  That  the  pur- 


CASES  IN  THE  HOUSE  OF  LORDS.  253 

suers,  as  patron  and  presentee  respectively,  thereupon  1842. 
instituted  a  process  against  the  members  of  the  Pres-  Febgl-son 
bytery  of  Auchterarder,  collectively  and  individually,  ^  *'• 
to  have  the  rights  of  the  patron  and  presentee  de-  Kiknolll. 
clared  by  the  Court  of  Session.  The  summons  then 
recited  the  decree  of  the  Court,  pronounced  in  March 
1838,  whereby  it  was  declared  that  "  the  Earl  of  Kin^ 
noull  has  legally,  validly,  and  effectually  exercised 
his  right  as  patron  of  the  church  and  parish  of 
Anchterarderj  by  presenting  Robert  Young  to  the 
said  church  and  parish:  That  the  defenders,  the  Pres- 
bytery of  Auchterarder^  did  refuse,  and  continue  to 
refuse,  to  take  trial  of  the  qualifications  of  the  said 
Robert  Youngs  and  have  rejected  him  as  presentee  to 
the  said  church  and  parish,  on  the  sole  ground  (as 
they  admit  on  the  record)  that  a  majority  of  the 
male  heads  of  families,  communicants  in  the  said 
parish,  have  dissented,  without  any  reason  assigned, 
from  his  admission  as  minister:  Find,  that  the  said 
Presbytery  in  so  doing  have  acted  to  the  hurt  and 
prejudice  of  the  said  pursuers,  illegally,  and  in  viola- 
tion of  their  duty,  and  contrary  to  the  provisions  of 
certain  statutes  libelled  on ;  and  in  particular,  con- 
trary to  the  provisions  of  the  statute  of  10th  Anne^ 
cap.  12."  That  on  the  3d  of  April  1838,  a  memorial 
was  presented  to  the  Presbytery  by  the  pursuers,  as 
patron  and  presentee,  settmg  forth  the  above  decree, 
and  requiring  the  members  of  Presbytery  "  to  repair 
so  far  the  injury  decreed  to  have  been  done,  by 
taking  Robert  Young  on  trials,  and  thereafter  pro- 
ceeding in  his  settlement  as  minister  of  the  said 
church,  without  any  farther  delay;"  nevertheless  they 
refused  to  make  trial  of  his  qualifications,  and  to 
proceed  in  his  settlement  as  aforesaid ;  and  therefore 
the  pursuers,  for  their  respective  interests  as  patron 
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1842.  and  presentee,  protested  that  the  Presbytery,  and  the 
Ferguson  individual  members  thereof,  should  be,  conjunctly 
^  ^*  and  severally,  liable  for  all  loss  occasioned  to  the 
KiKNouLL.  pursuers,  or  either  of  them,  through  such  refusal  or 
delay.  The  summons  then  stated  that  the  Presbytery 
had  referred  the  matter  to  the  General  Assembly,  by 
the  members  of  which  the  conduct  of  the  Presbytery 
had  been  approved ;  and  an  appeal  was  directed  to  be 
presented  to  the  House  of  Lords,  against  the  decree 
of  the  Court  of  Session :  That  such  appeal  was  pre- 
sented, and  the  decree  was  confirmed  (a):  That  a  fresh 
order  of  the  Court  of  Session,  in  conformity  with  the 
decision  of  the  House  of  Lords,  was  issued  and  duly 
served  on  the  Presbytery,  but  that  the  members 
thereof  still  refused  to  take  Robert  Young  on  his 
trials ;  whereupon  the  pursuers  caused  a  notarial  pro- 
test to  be  served  upon  the  Presbytery,  and  upon  each 
individual  member  thereof,  intimating  that  they  and 
each  of  them  ought  to  be  held  liable  to  the  pursuers  for 
all  the  loss,  &c.  sustained  through  the  illegal  refusal  of 
the  said  Presbytery,  and  individual  members  thereof, 
to  implement  and  give  full  effect  to  the  judgments  of 
our  said  Lords,  and  of  the  House  of  Lords,  by  taking 
trial  of  the  qualifications  of  Robert  Young,  and  ad- 
mitting and  receiving  him  minister  of  Auchterarder 
as  aforesaid.  The  summons  then  alleged  a  specific 
act  of  refusal,  on  the  2d  of  July  1839,  by  a  majo- 
rity of  the  Presbytery  resolving  to  refer  the  above 
documents  simpliciter  to  the  General  Assembly ;  it 
described  the  loss  thereby  inflicted  on  the  pursuers, 
and  prayed  that  the  persons  who  composed  the  ma- 
jority at  the  meeting  where  such  refusal  was  made, 
should   be  decerned  and  ordained,   conjunctly  and 

(a)  Ante,  Vol.  VI.  p.  646. 
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severally,  to  make  payment  to  the  pursuers  respec-  1842. 

tively,  of  damages,  in  reparation  of  the  wrong  done  to,  fbrouson 

and  injury  and  damage  sustained  by  them,  in  respect  ^^^^  ^^ 

of  the  illegal  refusal  of  the  defenders  to  take  trial  of  Kinnoull. 
the  qualifications  of  Robert  Young. 

The  defenders  (the  present  Appellants)  put  in 
several  pleas,  alleging  in  substance, — 

That  the  conclusions  of  the  libel  are  directed  against 
the  defenders  solely  as  individuals,  in  consideration 
of  acts  alleged  to  have  been  done  by  the  Presbytery 
of  Auckterarder  in  its  official  and  corporate  capacity ; 
and  as  the  defenders  as  individuals  could  not  com- 
petently have  taken  the  pursuer  Mr.  Young  on  trial, 
they  cannot  be  made  individually  responsible  for  the 
alleged  refusal  of  the  Presbytery  to  do  so,  unless  it 
were  libelled  that  they  acted  maliciously. 

That  it  is  altogether  incompetent  to  pursue  the 
individual  defenders  for  acts  done  in  a  lawful  Court 
by  the  Presbytery  itself,  on  the  allegation  that  they 
constituted  the  majority  present  at  a  particular 
meeting,  especially  as  the  Presbytery  and  its  members 
are  not  parties  to  this  action,  either  individually  or 
as  a  body. 

That  even  if  this  action  had  been  directed  against 
the  Presbytery  in  its  corporate  capacity,  its  individual 
members  cannot  be  rendered  responsible  in  damages 
for  acts  done  by  them  as  a  Court,  concerning  the 
subject-matter  of  their  jurisdiction,  and  under  the 
direction  of  the  superior  ecclesiastical  judicatory  of 
this  country,  unless  malice  be  averred. 

That  there  was  no  order  on  the  Presbytery  to  take 
the  pursuer  Mr.  Young  on  trials  on  the  2d  of  July 
1839,  nor  indeed  was  an  order  upon  it  ever  pro- 
nounced to  any  effect  whatever.     The  members  were 

s  2 
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1842.  therefore  fully  entitled  to  refer  the  matter  to  the 
Fkuguson  superior  Church  Court,  at  their  meeting  of  the  2d  of 
»•  July  1839.     Nor  did  they,  in  doing  so,  refuse  to  obey 

KiNHouLL.  any  order  of  the  Court  of  Session  or  of  the  House  of 
Lords.  As  this  is  the  sole  ground  of  damage  libelled 
against  the  defenders  as  forming  the  alleged  majority 
of  the  said  meeting,  the  action  ought  to  be  dis- 
missed. 

That  by  the  constitution  of  the  Church  of  Scotland, 
and  the  statutes  relative  thereto,  it  is  not  competent 
for  any  patron  or  presentee  to  sue  a  Church  Court, 
or  its  individual  members,  for  damages  on  the  grounds 
libelled  in  this  action,  nor  have  the  pursuers  any 
suflBicient  title  to  pursue  the  same. 

That  the  pursuers  are  not  entitled  to  damages  from 
the  defenders ;  for  that. 

The  Earl  of  Kinnoull^  as  patron  of  the  church  and 
parish  of  Auchterardevj  in  the  event  of  the  Presbytery 
refusing  to  receive  his  presentee,  is  only  entitled  to 
retain  the  vacant  stipend  under  the  Act  1592,  c.  17. 

That  the  Presbytery  is  by  law  the  only  competent 
Court  by  which  the  right  of  a  presentee  to  the  fruits 
of  the  benefice  can  be  completed  by  ordination ;  and 
unless  the  pursuer  Mr.  Young  can  establish  that  he 
would  have  been  ordained  by  the  Presbytery,  or  could 
have  compelled  ordination,  he  can  prove  no  damage 
in  this  matter. 

That  the  pursuer  Mr.  Young  is  barred  personali 
exceptione  from  challenging  the  acts  of  his  ecclesias- 
tical superiors  in  a  civil  Court. 

The  pursuers  answered : 

That  it  is  res  judicata  that  the  Presbytery  of  Auck" 
terardevy  and  the  individual  members  thereof,  by  re- 
fusing to  take  trial  of  the  qualifications  of  the  pursuer 
the  Rev.  Robert  Young j  as  presentee  to  the  church  and 
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parish  of  AiLchterardery  and  by  rejecting  him  exclu- 
sively in  respect  of  the  veto  of  a  majority  of  male 
heads  of  families,  acted  to  the  hurt  and  prejudice  of 
the  pursuers,  illegally,  in  violation  of  their  duty,  and 
contrary  to  the  provisions  of  certain  statutes,  and  in 
particular  of  the  statute  10th  Anne,  c.  12. 

That  in  consequence  of  their  refusal  to  give  obedi- 
ence to  the  judgments  of  the  Court  of  Session  and  of 
the  House  of  Lords  when  duly  called  upon  to  do  so, 
they  became  liable  in  damages  in  terms  of  the  con- 
clusions of  the  libel. 


1842. 
Fbrgusow 

V. 

Earl  of 

KiNKOULli. 


The  Lord  Ordinary  Cuninghame  having  reported 
the  cause  to  the  First  Division  of  the  Court,  their 
Lordships  pronounced  the  following  interlocutor : — 

"  The  Lords,  on  the  report  of  Lord  Cuningliame, 
having  advised  this  case,  and  heard  counsel  for  the 
defenders,  Find  the  action,  as  laid  in  the  summons,  is 
relevant  at  the  instance  of  both  the  pursuers,  and 
repel  the  objections  to  the  relevancy  thereof,  and  to 
the  jurisdiction  of  the  Court  to  entertain  and  give 
efiect  to  the  same,  as  stated  in  the  pleas  in  law  for  the 
defenders  in  the  revised  answers  to  the  revised  con- 
descendence :  Find,  that  after  the  judgments  libelled 
on,  it  was  not  within  the  competency  of  the  Presby- 
tery, as  a  Presbytery  of  the  Church,  to  refuse  or 
decline  to  take  the  presentee  on  trials ;  and  after  the 
judgments  libelled  on,  the  Presbytery  was  not  entitled 
to  refuse  to  take  the  presentee  on  trials :  Find,  that 
the  acts  founded  on  in  the  summons,  do  form  grounds 
of  damage  in  law :  Find,  that  it  is  not  necessary  to 
aver  malice  in  this  case ;  repel  the  plea  of  personal 
exception  pleaded  against  the  pursuer  Mr.  Young, 
and  decern/' 

This  was  the  interlocutor  now  appealed  against. 

s  3 


1841: 
March  5. 
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1842.  The  Attorney-general,  for  the  Appellants: — This 

Ferguson    judgment  is  a  perfect  novelty  in  the  law  of  Scotland, 
»•  and  it  is  submitted  that  there  can  be  no  private  action 

KiwNouLL,   against  an  individual  in  respect  of  any  public  duties 
which  he  has  to  perform  as  a  member  of  a  Court. 
If  so,  the  judgment  of  the  Court  below  must  be  re- 
versed.    The  Presbytery  here  is  a  Court;  it  has  a 
right  to  tax  the  people  for  some  purposes,  and  it  has 
rights  with  reference  to  the  ordination  of  ministers. 
In  all  the  Acts  of  Parliament  it  is  so  spoken  of  (b). 
It  is  never  described  by  text  writers  but  as  the  Kirk, 
and  the  kirk  is  a  corporation  (c).     Such  a  body  may 
be  responsible  to  the  public  justice  of  the  country  for 
doing  what  the  law  forbids,  or  not  doing  what  the 
law  requires,  but  cannot  be  responsible  to  an  indivi- 
dual.    But  if  no  action  will  lie  against  the  body,  still 
more  clear  is  it  that  no  action  will  lie  against  any 
individual  member  of  it.     The  individual  may  be 
punished  for  misfeasance  in  a  criminal  proceeding 
against  the  whole  Court  of  which  he  is  a  member, 
but  he  cannot  be  liable  to  a  private  action  on  that 
account.     At  all  events,  clear,  if  not  express  malice 
is  required  to  make  him  liable,    Orr  v.  Cwrie  (d). 
There  is  not  the  least  averment  of  malice  here.     Of 
all  actions  too,  this  particular  one  is  the  least  fit  to  be 
sustained.     It  is  an  action  for  damages  founded  on  an 
alleged  irregularity  in  a  judicial  proceeding ;  and  it 
is  the  same  in  all  respects  as  an  action  in  this  country 
would  be,  if  directed  against  the  private  party  to  a 
previous  suit,  the  agent  in  the  suit,  the  Judge  and 
the  officer  of  the  Court.     Such  an  action  cannot  be 


) 


(i)  See  the  Acts  collected  in 
BobertsorCa  report  of  the  Auch- 
terarder  case  before  the  Court  of 
Session,  vol.  2,  Appendix. 


(c)  Bankt,  Inst,  of  the  Law  of 
Scotland,  p.  51,  tit.  2,  b.  1 ; 
Ersk.  I.  5.  24. 

(d)  18  Fac.  Coll.  625. 
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maintainable.     Here  too  it  is  bad  in  another  respect^ 
for  supposing  that  some  action  would  lie,  it  is  clear 
that  no  action  of  this  sort  can  be  brought  against  a 
corporation  and   its  members.      Wo  action  will   lie 
against  any  member  of  a  corporation  for  votes  given 
in  it^  Dr.  GroemeW^  case(e),  where  Lord  Holt  ex- 
pressly laid  it  down  that  Judges  were  not  liable  is 
actions  or  indictments   for   false  judgments   given. 
That  principle  was  adopted  in  Picton^s  case  (f) ;  and  it 
was  applied  in  Bassett  v.  Godschall{g)  to  justices,  who 
were  held  not  liable  to  an  action  for  refusing  to  license 
an  alehouse ;   Lowther  v.  Radnor  {h)  is  to  the  same 
effect.  In  Harman  v.  Tappenden  (i),  the  Court  of  King's 
Bench  held  that  an  action  does  not  lie  against  indi- 
viduals for  acts  erroneously  done  by  them  in  a  cot- 
porate  capacity,  from  which  detriment  happens  to  the 
plaintiff  without  proof  of  malice ;  and  in  a  note  to 
that  case  is  reported  the  case  of  Drewe  v.  Coulton  (A), 
where  the  same  was  laid  down  with  respect  to  a 
returning  officer  of  a  Parliamentary  borough.   Beau- 
rain  v.  Sir  W.  Scott  (I)  will  be  cited   on  the  other 
side.     There  it  was  held  that  an  action  on  the  case 
could  be  maintained  against  a  Judge  of  the  Eccle- 
siastical Court.    But  that  was  where  the  Judge  excom- 
municated a  party  for  refusing  to  obey  an  order  which 
the  Court  had  no  authority  to  make,  and  which  was 
irregular  and  void,  even  according  to  the  practice  of 
that  Court  itself.     The  Judge  therefore  was  not  held 
liable  as  Judge ;  for  what  he  had  done  was  not  within 
his  jurisdiction.     And  within  that  limit,  the  effect  of 
the  case  of  Beaurain  v.  Scott  is  confined  by  the  sub- 

{e)  Ld.  Raym.  454-468 ;  Comb.  (h)  8  East,  113. 

76;   1  Salk.  144;  Garth.  491.  (i)  1  East,  555. 

(/)  30  State  Trials,  449.  805.  (k)  Id.  563  n. 

883.  (/)  3  Camp.  388. 

{g)  3  Wils.  121. 

S  4 
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sequent  case  of  Ackerley  v.  Parkinson  (m)^  where  the 
proceedings  were  likewise  irregular  and  void,  but 
where  the  defendant  had,  as  vicar-general  to  the 
Bishop  of  Chester,  jurisdiction  in  the  matter,  and  was 
therefore  protected. 

[The  Lord  Chancellor :  I  think  we  may  take  tliat 
principle  for  granted,  that  where  a  party  has  jurisdic- 
tion to  do  an  act,  no  action  will  lie  against  him  for  doing 
it,  unless  malice  is  shown. — Lord  Campbell :  The  dif- 
ficulty here  is  not  to  show,  as  one  of  the  defenders' 
pleas  alleges,  that  the  party  might  have  been  rejected 
after  trial,  but  can  you  make  out  that  the  Presbytery 
had  discretion  to  take  the  presentee  on  trial  or  not  ?] 

The  same  sort  of  proceeding  ought  to  be  adopted 
here  as  in  cases  where  the  quarter  sessions  refuse  to 
hear  an  appeal.  No  one  will  maintain  that,  if  the  ses- 
sions improperly  refuse  to  hear  an  appeal,  the  party 
grieved,  instead  of  applying  for  a  mandamus,  may 
maintain  an  action  against  the  individual  members. 
It  is  doubtful  whether  an  action  would  lie  even  on 
proof  of  malice ;  it  is  certain  that  the  action  will  not  lie 
without  such  proof.  Suppose  this  House  had  remitted 
the  case  to  the  Court  of  Session  with  instructions,  and 
that  Court  had  said  that  the  House  was  wrong,  and  had 
disobeyed  the  instructions,  would  the  present  Respon- 
dents have  had  a  right  to  maintain  an  action  against 
the  individual  members  of  the  Court  ?  Certainly  not. 
The  punishment  for  the  disobedience  would  have  been 
of  a  very  diflferent  kind.  In  Doswell  v.  Impey  (n), 
commissioners  of  bankrupt  were  held  not  liable  to 
an  action  of  trespass  for  committing  a  person  whose 
answers  had  not  been  satisfactory  to  the  commis- 
sioners. Now  suppose  the  party  committed  had 
obtained  from  another  Court  his  liberation,  and  tlieu 

(m)  3  Maulc  &  S.  411.  (n)  1  Barn,  k  Crcs.  163. 
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the  commissioners  had  sent  for  the  man  again  and 
put  the  same  questions,  and  receiving  the  same 
answers  had  again  committed  him,  they  would  not 
have  been  liable  to  an  action  at  his  suit.  Such  con- 
duct on  their  part  might  have  rendered  them  liable 
to  be  instantly  degraded  from  their  office  as  com- 
missioners, but  would  not  have  rendered  them  liable 
to  an  action.  In  Tinsley  v.  Nassau  (o),  this  privilege 
from  liability  to  action  was  extended  to  sheriffs ;  and 
it  was  held  that  trespass  would  not  lie  against  a 
sheriff,  for  the  act  of  his  bailiff  in  taking  the  goods 
of  A.  under  a  warrant  from  the  sheriff  against  the 
goods  of  B.  in  execution  of  the  judgment  of  the 
County  Court,  on  the  ground  that  the  sheriff  was 
a  constituent  part  of  that  Court.  In  Garnett  v.  jFVr- 
rand  (p),  a  coroner  was  held  not  liable  in  trespass  for 
having  turned  a  person  out  of  his  Court.  Fawcett 
V.  Fowlis  (y),  Mills  v.  Collett  (r),  and  Ashcroft  v. 
Bourne  (5),  are  all  cases  in  which  the  same  principle 
is  recognised.  Try  the  matter  again  by  the  rules  ap- 
plicable to  cases  of  mandamus.  Generally  speaking, 
a  mandamus  will  not  be  granted  where  there  is 
another  remedy ;  as  for  instance,  an  action.  That 
shows  the  Courts  to  act  on  the  distinction  already 
stated.  But  suppose  the  mandamus  to  be  issued  and 
to  be  disobeyed,  the  public  body  disobeying  it  will 
not  be  liable  to  an  action  on  the  case  for  the  injury 
inflicted  by  such  disobedience  to  the  writ  upon  the 
person  at  whose  desire  it  was  issued.  And  obedience 
to  a  peremptory  mandamus  is  not  secured  by  an  action. 
[The  Lord  Chancellor :  Suppose  a  man  is  ordered 
by  Act  of  Parliament  to  do  a  certain  thing,  he 
may  be   compelled  by  mandamus  and  attachment 

(o)  1  Moo.  &  Mai.  52.  (r)  3  Moore  &  Payne,  242. 

{p)  6  Barn.  &  Ores.  61 1.  {s)  3  Barn.  &  Ad.  684. 

{q)  7  Barn.  &  Cres.  394. 
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to  do  it,  but  he  may  also  be  indicted  for  not  doing  it. 
Then,  why  may  not  an  individual  injured  by  his  non- 
feasance bring  an  action,  if  the  act  ordered  to  be  done 
is  a  ministerial  act  ?] — If  the  act  is  merely  minis- 
terial, the  action  would  probably  lie.  If  the  act  is 
not  merely  ministerial,  no  such  action  would  lie.  No 
such  action  has  ever  been  thought  of  against  a  magis- 
trate for  his  vote  at  the  quarter  sessions,  in  refusing 
to  hear  an  appeal,  or  refusing  to  enforce  a  penalty. 
There  is  even  a  total  absence  of  actions  in  cases  where 
members  of  a  Court,  not  of  record,  such  for  instance 
as  a  Small-debt  Court,  have  given  votes  on  ques- 
tions coming  before  them.  Now  this  is  an  action 
against  Mr.  Ferguson  for  voting  in  a  matter  lawfully 
referred  to  the  decision  of  the  body  of  which  he  was 
a  member.  His  vote  was  on  a  matter  judicially  to  be 
decided  on.  The  circumstance  of  putting  the  ques- 
tion to  the  vote  shows  that  it  was  not  purely  a  minis- 
terial act.  If  it  had  been  so,  why  could  not  the 
minority  have  done  the  act?  On  this  part  of  the 
argument  it  is  clearly  established  that  the  Presbytery 
is  a  Court.  If  so,  there  cannot  be  any  action  against 
it,  nor  against  any  member  of  it,  for  its  judicial 
decisions.  It  is  shown  by  authorities  on  one  side, 
and  by  the  total  absence  of  authorities  on  the  other, 
first,  that  judicial  acts  of  any  sort  are  not  the  subject 
of  private  actions ;  secondly,  that  where  the  act 
complained  of  is  the  act  of  a  body  corporate,  a 
Court  for  instance,  no  action  can  be  maintained 
against  the  members  of  the  corporation  who  dissent 
from  the  others,  whether  that  dissent  does  or  does  not 
prevail;  and  at  all  events  no  action  can  be  maintained 
in  the  case  of  individuals  whose  public  duties  are  of  a 
ministerial  character ;  if  what  is  done  is  done  in  that 
character,  though  erroneous,  it  is  not  actionable. 
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Then  as  to  the  form  of  these  proceedings.  The 
judgment  of  this  House  was  not  directed  against  the 
individual  members  of  the  Presbytery.  There  was 
no  judgment  assoilzing  them,  nor  declaring  them 
liable. — [The  Lord  Chancellor  \  The  judgment  was, 
that  their  refusal  to  take  the  presentee  on  his  trials 
was  illegal;  they  have  refused  again. — Lord -Broifgr- 
ham\  But  the  Attorney-general  means  to  say  that 
they  referred  to  another  body  for  their  directions. — 
The  Lord  Chancellor  \  But  when  the  law  says  that 
persons  are  bound  to  do  a  certain  thing,  they  are  not 
entitled  to  avoid  doing  it,  by  referring  the  party  who 
requires  the  performance  of  the  act  to  another  body. 
If  they  refuse  to  do  it,  they  subject  themselves  to  an 
action.  Every  refusal  or  neglect  of  what  a  party  is 
bound  by  the  law  to  perform,  if  it  works  a  wrong  to 
another,  is  the  subject  of  an  action.  If  a  magistrate 
refuses  to  take  an  examination  after  a  robbery  com- 
mitted, he  is  liable.] — But  that  is  a  ministerial  act.— 
[The  Lord  Chancellor :  And  the  Presbytery  acts  min- 
isterially in  taking  or  refusing  a  man  on  his  trials. — 
Lord  Cottenham:  To  enter  on  his  trials  is  a  minis- 
terial act ;  the  Presbytery  afterwards  exercises  a  judi- 
cial power  in  determining  whether,  upon  his  trial, 
he  has  proved  himself  fit  for  the  ministry.] — The  ob- 
jection seems  to  take  this  shape,  that  the  persons 
composing  the  Presbytery  are  ministerial  officers  for 
the  purpose  of  meeting  together,  and  judicial  from 
the  moment  of  doing  so.  Can  this  distinction  be 
maintained  ?  Suppose  a  Judge  to  direct  a  case  to  be 
struck  out  of  his  paper,  or  to  refuse  to  allow  it  to 
be  entered  there,  is  that  a  judicial  act  ?  If  not,  he 
would  be  liable  to  an  action.  Yet  it  never  has  been 
supposed  that  he  would  be  so  liable.  But  if  the  rule 
of  liability  is  adopted  as  to  the  Presbytery,  it  must 
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1842.        be  true  of  every  other  body,  and  be  applicable  to  all 
Ferguson    similar  cases ;  and  where  ministerial  functions  end, 
^'  and  judicial  functions  begin,  will  then  be  the  ques- 

KinfiooLL,  tion  of  difficulty  to  be  decided  in  all  cases  whatever. 
Suppose  the  members  of  the  Presbytery  had  simply 
refused  to  meet.  They  would  not  have  been  liable  to 
an  action  for  that  refusal.  Then  how  would  the  dis- 
tinction of  ministerial  and  judicial  apply  in  that 
instance  ? — [Lord  Brougham :  Your  argument  now, 
if  good  for  anything,  would  destroy  your  former  argu- 
ment. You  seemed  before  to  concede  that  an  attachment 
or  an  indictment  would  lie,  yet  you  now  argue  as  if  no 
process  whatever  would  lie  against  these  persons.] — 
A  public  proceeding  might  be  had  against  them,  but 
no  indictment  could  be  maintained.  The  broad  pro- 
position, however,  is  that  where  any  part  of  a  trans- 
action is  of  a  judicial  character,  that  character  aflfects 
the  whole  of  it. — [Lord  Campbell:  Suppose  there 
was  a  peremptory  mandamus  to  a  Bishop  to  license  a 
vicar,  and  the  Bishop  merely  refused,  without  saying 
that  he  had  examined  the  presentee  and  found  him 
unfit,  would  not  an  action  lie  against  the  Bishop  ?] — 
That  would  be  a  mere  ministerial  act.  But  where  the 
right  of  judging  and  deciding  existed,  as  it  does  here, 
no  action  would  lie.  Finally,  it  is  clear  that  there  is 
no  cause  of  action  here ;  for  as  to  the  patron,  he  retains 
the  temporalities  of  the  living  till  after  the  induc- 
tion of  the  incumbent,  and  the  presentee  can  have 
no  vested  right  to  them  till  actual  admission.  The 
damnum  here  is,  therefore,  as  to  both  these  parties, 
a  damnum  absque  injuria^  and  consequently  cannot 
form  the  subject  of  compensation  in  damages. 


Mr.  Pemberton,  on  the  same  side : — It  is  no  part  of 
the  duty  of  the  counsel  for  these  Appellants,  to  im- 
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peach  in  the  slightest  degree  the  soundness  or  the 
binding  obligation  of  the  judgment  that  has  been 
already  pronounced,  or  to  defend  any  disobedience  to 
it.  That  judgment  must  be  admitted  to  be  entirely  ^j^^qJ^^j, 
binding ;  and  the  oply  question  now  to  be  discussed 
is,  whether  this  action  has  been  properly  conceived, 
and  whether  it  is  sustainable  in  point  of  law  against 
these  Appellants :  some  of  the  persons  who  were  par- 
ties to  the  former  case,  not  being  parties  to  the  present. 
Leaving  the  question,  whether  the  duties  cast  on  the 
Presbytery  are  of  a  ministerial  or  judicial  nature, 
where  the  argument  already  heard  has  placed  it,  the 
point  now  to  be  contended  for  is  that  no  action  will 
lie  against  the  individual  members  of  a  body  which 
was  not  directed  by  this  House  to  do  an  act,  but  was 
simply  stated  to  be  liable  by  law  to  perform  that  act. — 
[Lord  Brougham :  Is  not  that  the  ordinary  form  of 
command,  when  directed  to  those  who  are  declared  to 
be  bound  and  adstricted  to  do  a  certain  act?] — ^The 
decree  adopts  the  terms  of  the  libel,  and  cannot  go  be- 
yond them.  Here  there  were  no  petitory  conclusions 
to  the  libel ;  and  there  must  therefore,  be  a  new  action 
to  enforce  the  declaratory  conclusions.  Then  comes 
the  question  as  to  the  rights  and  duties  of  this  cor- 
porate body,  the  Presbytery.  The  patron  has  a  right 
to  the  stipend  of  this  vacant  benefice.  If  the  Pres- 
bytery should  in  Scotland  refuse  to  admit  him,  the 
remedy  would  be  by  appeal  to  the  Synod,  and  thence 
to  the  General  Assembly,  whose  sentence  is  final  (i). 
Letters  of  horning  might  in  certain  cases  issue  against 
the  Presbyteries  as  against  a  society  or  body  of  men, 
but  they  would  be  for  debts  and  not  for  matters  of 
this  kind(tt).      There  is  no  instance  whatever  in 

(0  Ersk.  Inst,  bk,  i.  tit  5,         (u)  Id.  bk.  iv.  tit.  3,  •.  11. 
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which  the  remedy  now  sought  to  be  enforced  has  been 
put  in  force  on  a  claim  like  the  present.  Where  the 
patron's  rights  are  invaded,  a  specific  remedy  is  by 
the  law  of  Scotland,  as  by  that  of  England,  pro- 
vided for  him.  There  is  no  authority  to  show  that  an 
individual  of  a  body  is  liable  in  an  action  for  the  act 
of  the  majority  of  that  body,  the  act  being  that  of  a 
corporation,  and  not  of  the  individual. — [Lord  Camp- 
hell:  That  argument  would  affect  the  proceeding  by 
letters  of  homing ;  the  minority  being  willing  to  obey^ 
would  not  be  liable.] — The  minority  would  be  liable^ 
if  the  whole  body  was  civilly  answerable. 

What  has  been  done  here  is  not  the  subject  of  ac- 
tion ;  but  if  an  action  will  lie,  it  must  be  against 
the  corporate  body  alone,  for  no  individual  of  that 
body  could  do  the  act  the  omission  to  do  which  is  the 
subject  of  complaint  here.  The  Presbytery  here 
having  once  pronounced  a  decision,  could  not  review 
that  decision,  but  was  compelled  to  send  it  before  the 
superior  Court.  To  make  individual  members  of 
the  Presbytery  liable  under  such  circumstances,  will 
be  to  introduce  for  the  first  time  a  precedent  for 
which  no  authority  is  to  be  found  in  the  principles  or 
practice  of  the  law  of  Scotland.  And  it  is,  besides, 
perfectly  clear  that  neither  of  the  Respondents  has 
sustaiined  such  an  injury  as  to  found  a  claim  for 
compensation  in  damages. 


IS 


The  Solicitor-general,  for  the  Respondents  : — It 
not  necessary  for  the  Respondents  to  show  that  the 
present  action  rests  on  thejudgment  of  this  House,  or 
of  the  Court  below,  given  in  any  previous  suit.  It  is 
an  action  against  these  parties  for  being  guilty  of  ille- 
gally refusing  to  admit  Mr.  Young  to  his  trials.  It  is 
assumed,  but  without  justification,  that  the  Presbytery 
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19  a  corporation.  It  is  an  assembly  of  ministers  of 
the  Cliureli  of  Scotland^  to  whom  are  entrusted  the 
performance  of  certain  public  duties.  For  certain  pur- 
poses the  Presbytery  is  a  Court ;  but  as  far  as  respects 
the  proceedings  in  the  present  action,  its  duty  is  sim- 
ply to  take  on  trial  the  presentee  of  a  patron,  and  to 
examine  whether  he  is,  so  far  as  respects  learning  and 
character,  fit  to  be  admitted  to  the  benefice. 

[The  Lord  Chancellor :  The  Presbytery  stands  in 
place  of  the  Ordinary.  He  is  considered  a  corpora- 
tion.]— The  Presbytery  may  be  a  corporation  for  this 
purpose,  but  not  in  the  proper  sense  of  the  term.  Ac- 
cording to  the  statute  of  1592,  the  Presbytery  is  a 
body  to  take  the  presentee  on  trials  ;  it  has  no  discre- 
tion whatever  to  refuse  to  do  so.  But  if  the  Presby- 
tery might  be  supposed  to  have  a  discretion  before  the 
judgment  of  this  House  was  pronounced,  it  has  had 
none  since.  That  judgment  did  direct  the  Presbytery 
to  take  the  presentee  on  trials.  [The  learned  counsel 
referred  to  the  form  of  the  libel  and  of  the  judgment.] 
It  was  absolutely  necessary  here,  according  to  the 
forms  of  the  law  of  Scotland^  that  the  individual 
members  of  the  Presbytery  should  be  made  parties  to 
the  suit.  Then  this  is  said  to  be  an  action  against 
the  members  of  a  Court ;  and  it  is  argued  that  no 
action  will  lie  for  things  done  by  members  of  a  Court 
in  their  judicial  character.  The  answer  is  that  this 
was  not  an  act  with  respect  to  which  the  Presbytery 
had  any  discretion,  or  which  was  one  of  a  judicial 
character.  It  was  an  act  which,  by  the  language  of 
the  law,  the  Presbytery  was  bound  and  adstricted  to 
perform.  That  language  clearly  describes  a  minis- 
terial act.  If  an  individual  is  injured  by  the  non- 
performance of  such  an  act,  he  clearly  has  a  remedy 
against  the  persons  who  were  so  bound  to  perform  it. 
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Then  where  is  the  force  of  any  distinction  arising 
from  the  circumstance  that  the  act  ought  to  be  per- 
formed by  several  persons,  instead  of  by  one  ?  The 
wrong  of  the  non-performance  cannot  be  affected  by 
the  numbers  who  commit  it,  so  as  to  deprive  of  his 
lawful  remedy  the  person  injured  by  that  wrong.  In 
the  cases  cited  on  the  other  side,  the  distinction  here 
taken  is  plainly  perceivable. 

Justices  of  the  peace  have  a  discretion  in  some  cases; 
in  others  they  have  not.  In  the  latter,  as  for  instance 
where  they  are  bound  to  take  an  examination,  if  they 
do  not  take  it  they  are  liable  to  an  action.  The  Pres- 
bytery in  Scotland  cannot  stand  in  a  higher  or  better 
situation  than  the  Bishops  in  England.  If  a  Bishop 
should  refuse  to  examine  a  presentee,  an  action  would 
lie  against  him  for  his  refusal.  In  2  Institute  (ar)  it  is 
said,  ^^  If  a  man  be  excommunicated  and  offer  to  obey 
and  perform  the  sentence,  and  the  Bishop  refuseth  to 
accept  it  and  to  assoile  him,  he  shall  have  a  writ  to 
the  Bishop  requiring  him,  upon  the  performing  of  the 
sentence,  to  assoile  him,  &c. ;  and  the  reason  thereof 
is,  for  that  by  the  excommunication,  the  party  is  dis- 
abled to  sue  any  action,  or  to  have  any  remedy  for 
any  wrong  done  unto  him,  so  long  as  he  shall  remain 
excommunicate.  And  also  the  party  grieved  may 
have  his  action  upon  the  case  against  the  Bishop,  in 
like  manner  as  he  may  when  the  Bishop  doth  excom- 
municate him  for  a  matter  which  belongeth  not  to 
the  Ecclesiastical  conusance.  Also,  the  Bishop  in 
those  cases  may  be  indicted  at  the  suit  of  the  King.'* 
And  in  Doctor  and  Student  (y),  it  is  said,  **  that  if 
the  excommunication  be  of  record,  and  the  Judge 
Ecclesiastical  will  not  assoile  the  party  when  he  ought 


(x)  623. 


(y)  Dial.  2,  c.  32. 
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to  do  so,  the  King  may  write  to  the  Judge  Spiritual 
commanding  him  to  grant  letters  of  absolution  upon 
pain  of  contempt;  and  if  the  said  excommunication  be 
not  of  record  in  the  King's  Court,  then  the  party  may 
in  such  case  have  his  action  against  the  Judge  Spi- 
ritual, for  that  he  would  not  make  him  his  letters  of 
absolution."  Here  therefore  is  the  case  of  an  action 
against  a  Judge  for  what  at  least  largely  partakes  of 
judicial  functions.  All  the  authorities  upon  this  point 
will  be  found  collected  in  the  case  of  Ackerhy  v. 
Parkinson  (a). 

[Lord  Brougham :  It  docs  not  appear  that  in  qtuire 
impedity  before  the  statute  of  JVestminster  2,  any  ac- 
tion could  be  maintained  at  common  law  against  the 
Bishop  in  respect  of  the  revenue  of  the  living ;  but 
since  then  the  value  of  the  church  and  the  length  of 
time  during  which  it  has  been  vacant,  have  always 
been  given  in  evidence  with  a  view  to  damages. — The 
Lord  Chancellor :  Perhaps  damages  were  not  given  at 
common  law,  because  they  were  deemed  to  savour  of 
simony.— Lord  Broughams  In  all  probability  that  is 
the  right  explanation.] 

It  is  however  doubtful  whether  damages  were 
not  given  at  common  law ;  for  it  appears  by  Black- 
stone  (6),  that  after  order  to  admit  in  guars  impedit, 
if  the  Bishop  did  not  admit,  the  party  might  have 
a  writ  qiiare  nan  admisit^  and  obtain  ample  com- 
pensation thereon ;  and  that  was  clearly  a  common- 
law  writ.  Comyn  (c)  is  to  the  same  effect.  The 
case  of  Beaurain  v.  Scott  {d)  was  for  an  excess  of 
jurisdiction,  but  there  the  Judge  himself  was  held 
clearly  liable.  The  power  to  proceed  criminally  does 
not  exclude  the  right  to  proceed  civilly.    Tlie  last  sen- 
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1842.  tence  of  the  quotation  already  made  from  Lord  Coke  (e) 
Fbkouson  shows  tliat  to  be  so.  A  man  may  he  indicted  for  non- 
^'  repair  of  a  bridge.  He  may  also  have  an  action 
Kiunoull.  brouglit  against  him  for  a  private  injury  occasioned 
thereby.  This  case  does  not  resemble  that  of  a  Judge 
in  a  case  where  he  has  jurisdiction,  and  acts  according 
to  the  best  of  his  discretion.  The  case  of  the  alehouse 
license,  Bassett  v.  Godschall  (/),  does  not  apply  to 
the  present ;  for  there  th^  plaintiff  had  no  antecedent 
right  to  a  license,  from  the  enjoyment  of  which  he  was 
excluded  by  the  act  of  the  magistrates.  But  where  he 
has  an  existing  right,  which  the  co-operation  of  the 
magistrate  can  alone  enable  him  to  enforce,  if  that  co- 
operation is  refused,  he  may  maintain  an  action  to  re- 
cover damages  for  the  injury  he  thereby  sustains.  Thus 
in  the  case  of  Green  v.  Bucklechurches  {g)j  where  the 
party  was  entitled  to  claim  damages  against  the  hun- 
dred after  giving  information  on  the  statute  of  Hue 
and  Cry,  and  the  magistrate  refused  to  take  such  in- 
formation, it  was  held  that  he  might  maintain  an 
action  against  the  magistrate  for  such  refusal,  by 
which  he  was  prevented  from  enforcing  his  claim 
against  the  hundred.  That  case  is  exactly  in  point 
with  the  present.  Here  the  party  has  a  right,  from 
the  exercise  of  which  he  has  been  unduly  prevented 
by  the  act  of  the  Appellants.  In  the  cases  of  com- 
missioners of  bankrupts,  coroners  and  magistrates, 
there  are  certain  circumstances  where,  when  those 
persons  are  acting  judicially,  no  action  will  lie  against 
them  for  what  they  do.  But  there  are  other  circum- 
stances in  which  they  are  only  acting  ministerially, 
and  then  no  doubt  can  be  entertained  that  an  action 
may  be  maintained  against  them.  The  law  of  ScoU 
land  is  the  same  as  that  of  England  on  this  point, 

{e)  2  Inst.  623.  {g)  1  Leon.  p.  323,  c.  456. 

(/)  3  Wils.  121. 
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Innes  v.  The  Magistrates  of  JSdinburgk^h).  Orr  v. 
Currie  (i)  is  not  an  authority  the  other  way  ;  for  the 
sheriff  was  there  discharged  from  the  action,  not  because 
he  was  not  liable  to  have  an  action  against  him  in  point 
of  law,  but  because  the  facts  there  justified  him  in  what 
he  had  done.  Lord  Fullertorij  who  in  the  former,  case 
had  been  of  opinion  against  the  plaintiff,  expressed 
himself  in  this  case  clearly  in  favour  of  this  action,  as 
soon  as  it  was  decided  by  this  House  that  the  Presby- 
tery was  bound  to  take  the  presentee  on  trials.  Where 
a  man  has  a  duty  to  perform  and  he  neglects  to  per- 
form it,  an  action  will  lie  without  showing  malice.  It 
is  only  where  he  has  a  right  to  exercise,  and  he  exer- 
cises it  wrongfully,  that  proof  of  malice  is  required  in 
order  to  enable  a  party  injured  to  sustain  an  action. 

Then  as  to  the  objection  that  this  action  is  wrong 
in  point  of  form,  in  consequence  of  being  brought 
against  these  particular  defendants.  It  is  clear  from 
the  constant  practice  in  the  cases  of  commissions  of 
bankrupt,  that  if  three  commissioners  vote  for  some- 
thing which  wrongfully  occasions  an  injury  to  an  in- 
dividual, he  may  maintain  an  action  against  all  of 
them.  The  same  rule  applies,  whether  the  injury 
arises  from  a  nonfeasance  or  a  misfeasance.  If  it  is 
the  duty  of  five  persons  to  perform  a  certain  act,  it 
is  the  duty  of  each  of  those  five  to  perform  the  act,  or 
to  concur  in  the  performance  of  it.  If  it  should 
be  necessary  for  all  five  to  perform  the  act,  and  four 
of  them  are  willing  to  do  it,  but  the  fifth  refuses,  the 
party  does  not  sustain  an  injury  from  the  four,  but  he 
does  sustain  it  from  the  one,  and  against  that  one  he 
may  bring  his  action  ;  the  wrong  arising  from  the  act 
of  an  individual  who  prevents  a  body  from  acting.  If 
it  was  not  so,  the  injured  party  would  be  entirely 
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Without  a  remedy.     The  answer  to  this  action,  that 
these  persons  constituted  a  corporation,  cannot  be  set 
up  here.    They  do  not  constitute  a  corporation ;  they 
have  no  seal,  nor  funds,  nor  property.     They  are  a 
mere  assembly  of  persons  having  settled  duties  to  per- 
form ;  and  for  the  nonperformance  of  those  duties  all 
of  them  are  liable. — [Lord  Cottenham   referred    to 
Duncan  v.  Findlater  (/).]  The  fact  that  the  duties  are 
required  to  be  performed  by  several  persons,  will  not 
constitute  those  persons  a  corporation.     There  are 
many  cases  where,  by  the  law  of  this  country,  several 
persons  must  act  together  in  doing  a  certain  thing ;  if 
a  mandamus  issues  to  them  to  do  it,  and  they  neglect, 
all  who  are  guilty  of  the  neglect  are  personally  re- 
sponsible.— [Lord  Campbell:   Suppose  a   mandamus 
directed  a  meeting  to  be  held  for  the  election  of  cor- 
porate officers,  would  those  who  stayed  away  be  liable 
to  an  attachment?] — ^They  would  if,  by  so  staying 
away,  they  prevented  the  doing  of  the  act  which  the 
mandamus  had  ordered.     In  The  King  v.  Ripon  (A), 
Lord  Holt  held  that  an  action  would  lie  against  par- 
ticular persons  who  caused  a  false  return  to  be  made 
to  a  mandamus,  in  the  name  of  a  corporation  ;  and 
the  case  of  Canterbury  (Z)  was  mentioned.     In  Bich 
V.  Pilkington  (m),  which  was  an  action  against  the 
Mayor  of  London  for  a  false  return  to  a  mandamus 
directed  to  the  Mayor  and  Corporation,  an  objection 
was  taken  to  the  form  of  the  action,  but  it  was  held 
that,  being  in  tort^  it  might  be  joint  or  several,  at  the 
election  of  the  party;  it  was  then  objected,  that  the 
mandamus  being  directed  to  all,  it  might  be  injurious 
to  the  defendant,  for  he  might  have  voted  against  the 
return  complained  of,  and  been  overruled  by  the  ma- 
jority; but  the  Court  decided  against  the  objection, 

0)  Ante,  Vol.  VI.  p.  894.  (/)  1  Lev.  119. 

{k)  1  Ld.  Rajm.  564 ;  Salk.  433.         (m)  Carth.  171. 
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saying  that  if  the  Mayor  was  overruled,  that  would  be 
evidence  for  him  on  a  ])lea  of  not  guilty.  But  there  are 
cases  where  an  action  for  a  wrong  done  may  be 
maintained  by  an  individual  against  a  corporation ; 
Henley  v.  The  Mayor  and  Burgesses  of  Lyme  Regis  (n). 
Herman  v.  Tappenden  (o)  is  not  an  authority  for  the 
Appellants;  for  the  judgment  of  Mr.  Justice  Law^ 
rence  (p)  shows  that  the  defendants  there  were  excused 
because,  in  doing  a  thing  which  they  had  a  right  to  do, 
they  had  merely  been  guilty  of  an  error  of  judgment. 
Here  the  act  was  not  a  mere  error  of  judgment,  but 
was  a  tortious  act,  and  the  party  injured  by  it  may 
have  his  action  for  the  tort. 

Then  it  is  said  on  the  other  side,  that  if  these  par- 
ties are  liable,  they  are  liable  to  a  public  proceeding 
against  them,  but  are  not  liable  in  an  action  for 
damages.  It  is  no  principle,  either  of  the  Scotch  or 
English  law,  that  a  wrongdoer,  though  liable  to  a  pub- 
lic proceeding,  is  not  liable  in  an  action  for  damages. 
It  is  asked  who  are  to  pay  the  damages  ?  They  are  to 
be  paid  by  the  individual  members  of  the  Presbytery, 
against  whom  the  action  is  brought.  There  have  been 
two  cases  of  actions  against  Presbyteries,  and  in  each 
the  individual  members  of  the  Presbytery  were  treated 
as  distinct  persons,  and  were  allowed  to  enter  upon 
separate  defences ;  Clark  v.  Henderson  (g\aiidJEdwards 
V.  Cruickshank  (r).  This  is  a  peculiarity  of  the  law  of 
Scotland. — [The  Lord  Chancellor:  So  that,  by  the 
law  of  Scotland,  suing  the  Presbytery  is  in  fact  suing 
the  individual  members  who  compose  the  Presbytery.] 
— It  is  so.  The  same  course  was  recognised  in  this 
House  as  correct  in  Gray  v.  Forbes  (5),  where  each 


(n)  3  Bam.  &  Ad.  77  ;  5  Bing. 
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(q)  1  Dunl.  B.  &  M,  955, 
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1842.       individual  member  of  the  corporation  of  Glasgow  was 
Ebrou^on   ^^^^  ^^  ^^  affected  with  responsibility  in  an  action  for 

t?.  a  wrong  committed  by  the  body. 
KiHMODLL.  On  the  whole,  it  is  clear  that  there  is  no  ground  for 
reversing  the  unanimous  judgment  of  the  Court  below. 
TTiis  is  an  attempt,  on  the  part  of  the  Appellants,  to 
evade,  if  they  cannot  resist,  the  former  judgment  of 
this  House.  The  principles  of  the  law  of  England  and 
of  Scotland  are  the  same  on  this  point;  and  neither  of 
them  will  allow  persons  to  neglect  a  positive  duty,  and 
80  to  inflict  injury  on  an  individual,  without  holding 
them  liable  to  make  him  compensation. 

Mr.  Worthy  J  on  the  same  side: — ^The  first  question 
here  is,  whether,  the  injury  inflicted  by  the  Appellants 
on  the  Respondents  is  such  as  to  give  a  right  of  action; 
and  the  next,  whether  there  is  anything  in  the  cir- 
cumstai^ces  of  the  case,  or  of  the  Respondents*  situa- 
tioi^,  to  exempt  them  from  the  liability  which  they 
would  otherwise  have  incurred.  As  to  the  first  ques- 
tion, the  right  tp  maintain  an  action  where  there  has 
been,  as  th.ere  has  j(;iere,  a  positive  and  wilful  disobe- 
dience to^the  provisions  of  a  statute,  is  thus  distinctly 
shown  in  a  report  of  this  House,  in  the  case  of  Ashby 
V.  White  {t):  "Wlien  any  statute  requires  an  act  to 
Ije  don^  for  the  benefit  of  another,  or  to  forbear  the 
doing  of  an  act  which  may  be  to  his  injury,  though 
no  action  be  given  in  express  terms  by  the  statute  for 
the  omission  or  commission,  the  general  rule  of  law 
in  all  such  cases  is,  that  the  party  injured  shall  have 
an  action;"  ai^d  reference  is  there  made  to  Lord 
Coke's  Reports,  and  to  his  Institutes,  and  to  Magna 
Charta,  in  support  of  this  maxim  ;  which,  it  is  added, 
"  is  one  allowed  and  approved  of  in  all  ages."  Unless 
this  action  is  maintainable,  neither  patron  nor  pre- 

(0  14  State  Trial!,  785. 
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sentee  can  liave  any  effectual  remedy ;  a  consideration      i^*^ 
which,  if  no  authorities  existed  in  favour  of  the  pro-    Fbrgusow 
ceeding,  would  be  sufficient  to  establish  its  validity,     j.^^^  ^^ 
as  the  law  will  not  allow  the  violation  of  a  legal  right   Kinnoull. 
without  giving  to  the  party  injured  thereby  a  legal 
remedy. 

Fitzherbert  (u)  is  to  the  same  effect  as  the  Insti- 
tutes (x),  as  to  the  duties  of  the  Bishop ;  and  there 
can  be  no  doubt  that  the  Presbytery  in  the  Scotch 
Church  stands  in.the  same  position  as  the  Bishop  does 
in  the  Church  of  England,  and  has  the  same  duties 
and  liabilites.  There  is  a  strong  analogy  in  favour  of 
this  action  afforded  by  the  trials  of  a  person  appointed 
in  Scotland  to  be  a  Judge  (y).  The  Judges  are  di- 
rected to  put  him  on  his  trials ;  the  Judges  are  bound 
to  do  so,  and  under  the  old  law  there  can  be  no  doubt 
that  he  could  have  sued  them  for  a  refusal  to  do  so. 
They  must  now  admit  him;  and  if  they  have  strong 
objections  to  him,  they  can  only  remonstrate  to  the 
Crown. — [Lord  Campbell:  Would  the  person  so  re- 
jected have  a  right  of  action  against  the  Judges,  if  they 
refused  to  examine  him?]  He  would.  Erskine^s  In- 
stitutes (z),  and  Aidant's  case.  In  like  manner  an 
action  will  lie  in  Scotland  against  a  person  for  refusing 
to  issue  a  writ,  which  it  is  his  duty  to  issue  on  the 
demand  of  the  subject;  Laing  v.  Morrison  (a),  Stra- 
han  V.  Stodart  (6),  and  BelVs  Commentaries  (c).  A 
similar  rule  was  applied  here  in  Green  v.  Buckle-^ 
churches  (rf),  where  the  justices  had  refused  to  take 
an  examination  under  the  statutes  of  Hue  and  Cry. 

Malice  need  not  be  alleged  in  this  action,  because 

(w)  145,Writ  de  Ex  cap.  (a)  Morr.  8855. 

(x)  2  Inst.  623.  {b)  4  Fac.  Dec.  5. 

(y)  Ersk.  Instit.  bk.i.  tit.  3,  (c)  Vol.  2,  p.  56^,  567. 

8.  15,  p.  57.  (d)  1  Leon.  323,  c.456. 
(z)  Bk.  i.  Ut.  2,  B.  32,  p.  49. 
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1842.        here  the  Appellants  had  no  discretion  to  grant  or  re- 

Fbrguson    fuse  what  was  required.     An  action  would  lie  against 

„    »•  a  Judffe  for  unlawfully  refusing:  to  issue  a  writ  of 

Earl  op^  ^  ^  , 

KiNNouLL.    habeas  corpus,  or  to  swear  a  man  into  an  omce ;  and 

as  it  is  his  duty  to  do  these  things  on  lawful  require- 
ment, his  refusal,  without  any  proof  of  malice,  would 
subject  him  to  the  action. 

The  Attorney-generaly  in  reply : — It  is  not  intended 
to  say  one  word  to  impeach  the  judgment  of  this 
House  in  the  former  case.  The  question  here  is 
whether  the  present  action  is  maintainable.  The  case 
of  a  Judge's  refusal  to  issue  a  writ  of  habeas  corpus  is 
not  in  point  here ;  for  the  statute  provides  a  distinct 
penalty  of  600  Z.,  or  treble  damages,  on  his  refusal  to 
do  what  the  Act  requires.  It  is  a  mistake  to  suppose 
that  there  is  no  wrong  without  a  legal  remedy.  Take 
the  case  of  a  petition  to  the  Crown  to  establish  a 
peerage.  If,  on  the  Crown  referring  the  question  to 
this  House,  a  Committee  for  Privileges  was  ordered  to 
assemble,  and  in  consequence  of  the  absence  of  Peers 
the  Committee  could  not  be  held,  the  claimant  would 
be  put  to  great  expense,  and  by  the  death  of  wit- 
nesses his  peerage  might  be  lost,  yet  he  would  have 
no  remedy  against  the  Peers  whose  absence  had  occa- 
sioned this  delay.  In  like  manner,  it  is  the  duty  of 
a  Judge  to  try  cases ;  but  if  he  did  not  hold  his  Court 
to  try  them,  there  might  be  a  complaint  in  Parlia- 
ment against  him,  but  there  could  not  be  any  action 
against  him.  The  case  in  Levinz  (e)  is  good  for  no 
purpose  whatever;  and  the  case  of  Henley  v.  The 
Mayor  of  Lyme  Regis  (f)  is  also  inapplicable ;  for 
that  was  an  action,  not  against  the  members  of  a  cor- 
poration who  had  refused  to  do  an  act,  but  against  a 


(c)  The  Canterbury  zdL^Qy  1  Lev. 
119. 


(/)  Ante,  Vol.  II.  p.  331. 
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corporation,  which  in  its  corporate  capacity  had 
bound  itself  to  repair  walls,  and  had  neglected  to 
perform  the  duty  thus  undertaken.  Ashhy  v.  White  (g) 
was  a  cuse  of  mere  ministerial  duty,  and  affords  there- 
fore no  analogy  here.  The  same  observation  may  be 
applied  to  many  other  cases,  particularly  to  those 
against  the  justices  for  refusing  to  examine  a  man 
when  a  robbery  had  been  committed.  And  no  doubt, 
in  those  cases  where  a  person  has  prima  facie  a  juris- 
diction, but  exceeds  it,  he  is  liable  in  an  action  for 
the  excess. 

Then  as  to  the  question  of  this  body  being  a  cor- 
poration. The  Presbytery  clearly  comes  within  that 
description.  In  Scotland^  the  having  a  seal  is  not 
necessary  to  constitute  a  corporation.  If  the  Presbytery 
is  a  corporation,  then  it  is  clear  that  this  action  is  not 
maintainable.  No  action  will  lie  against  a  corporation 
for  refusing  to  admit  a  man  to  a  seat  in  the  town 
council,  nor  for  refusing  to  meet  when  such  meeting  is 
necessary  for  the  purpose  of  doing  some  public  act. 
The  only  proper  mode  of  compelling  performance  of 
a  duty  which  has  a  judicial  aspect,  is  to  proceed  by 
mandamus."  It  is  clear  that  a  mandamus  would  have 
lain  here ;  and  that  being  the  case,  the  party  cannot 
at  the  same  time  be  entitled  to  an  action.  Chitty  {h)  ; 
i?.  V.  Baker  (i) ;  R.  v.  Churchwardens  of  Weobly  {K) ; 
Clark  V.  Sarum^  Bishop  (/) ;  jB.  v.  The  Governors  of 
the  Bank  of  England  {m)\  Powell  \.  Milhank  (n). 
If,  therefore,  any  proceeding  can  be  taken  against  the 
Presbytery,  it  is  not  one  of  this  nature,  and  the  judg- 
ment in  this  case  must  be  reversed. 


(g)  14  State  Trials,  785. 
(h)  General   Practice   of 
Law,  part^,  c.  10,  p.  787. 
(0  3  Burr.  1267, 
{k)  2  Str.  1259. 


(0  2  Str.  1082. 
the         (m)  Doug.  524. 

(n)  Per  Ld.  Mansfield,  1  Term 
Rep.  401  n. 


1842. 


Fergusoit 

V. 

Earl  op 

KlKNOULL. 
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1842,  The  Lord  Chancellor  : — My  Lords,   this   was   a 

Fbrguson     proceeding  instituted   by  the  Earl  of  Kinnoull  and 
^'  Mr.  Young  for  the  purpose  of  obtaining  compensation 

KmifouLL.  in  damages  from  the  defenders  in  the  Court  below,  for 
Auffost  0  having  refused  to  take  upon  trial  Mr.  Young  as  the 
presentee  of  the  church  of  Auchterarder.  The  case 
came  before  the  Judges  of  the  Court  of  Session,  and 
they  decided  in  fevour  of  the  pursuers  by  a  unani- 
mous decision.  From  that  judgment  the  defenders 
have  appealed  to  your  Lordships*  House. 

It  was  not,  I  believe,  from  any  real  inherent  diffi- 
culty in  the  case,  but  on  account  of  the  importance  of 
the  subject,  that  your  Lordships  took  time  to  consider 
the  judgment. 

There  is  one  point  which  is  perfectly  clear,  and 
that  forms  the  basis  of  the  whole  proceeding.  It  is 
perfectly  clear  that  it  was  the  duty  of  the  defenders 
to  take  Mr.  Young  on  trial  of  his  qualifications  as 
presentee  of  the  church  of  Auchterarder.  That  ques- 
tion was  decided  by  the  Court  of  Session.  It  aifter- 
wards  came  before  your  Lordships'  House  by  appeal, 
and  your  Lordships  confirmed  the  decision.  The  law, 
therefore,  was  established  by  that  decision,  and  it 
could  not  afterwards  be  controverted ;  it  admitted  of 
no  further  question,  no  further  appeal.  Therefore  I 
say  it  was  a  point  clearly  established,  that  it  was  the 
duty  of  the  Presbytery  to  make  trial  of  Mr.  Young's 
qualifications  as  presentee  to  the  church  of  Auch- 
terarder. 

My  Lords,  the  defenders  cannot  plead  ignorance  of 
the  law  in  this  case,  even  if  that  ignorance  would 
have  availed  them,  because  they,  or  at  least  some  of 
them,  were  parties  to  that  suit  and  that  inquiry ;  nay, 
more,  after  the  judgment  had  been  affirmed  by  your 
Lordships'  House,  the  Lord  Ordinary,  Lord  Murray, 
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pronounced  another  interlocutor,  by  which  he  decreed 
that  the  Presbytery,  and  these  defenders  by  name, 
were  still  bound  to  make  trial  of  the  qualifications  of 
Mr.  Youngs 

That  interlocutor  became  final ;  it  was  extracted  on 
the  2d  of  Jvly ;  it  was  served  on  the  defenders,  and 
at  the  same  time  Mr.  Young  presented  himself,  in 
order  that  they  might  make  trial  of  his  quaKfications. 
The  question  was  put  to  the  vote;  it  was  decided 
against  accepting  him  upon  trial  by  a  majority,  and 
by  evasion  (for  I  consider  it  a  'merie  evasion)  the 
matter  was  referred  to  the  General  Assembly.  I  con- 
sider, therefore,  the  facts  established,  that  it  was  their 
duty  to  take  him  upon  trial,  and  that  they  refused  to 
do  so.  Those  are  two  points,  I  think,  which  do  not 
admit  of  dispute. 

Now,  my  Lords,  what  is  the  rule  of  law  as  appli- 
cable to  questions  of  this  kind  ?  When  a  person  has 
an  important  public  duty  to  perform,  he  is  bound  to 
perform  that  duty ;  and  if  he  neglects  or  refuses  so  to 
do,  and  an  individual  in  consequence  sustains  injury, 
that  lays  the  foundation  for  an  action  to  recover 
damages  by  way  of  compensation  for  the  injury  that 
he  has  so  sustained. 

My  Lords,  that  was  expressly  laid  down, — if  it  is 
necessary  to  cite  authority  for  the  purpose, — in  the 
case  of  Sutton  v.  Johnston  {o\  by  Mr.  Baron  Eyre^ 
in  delivering  the  judgment  of  the  Court  of  Exchequer 
in  that  important  case ;  and  other  authorities  might 
be  mentioned  to  the  same  effect. 

My  Lords,  a  case  was  cited  at  the  bar  from  Leo^ 
nai'd's  Reports  (p),  of  this  description: — A  party  had 


1842. 


Ferousok 

t?. 
Earl  of 

KiNNOULL. 


(o)  1  Term  Rep.  493. 


(p)  Green  v.  Bucklechurches, 
1  Leon.  p.  323,  c.  456. 
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applied  to  a  justice  of  the  peace  to  take  his  examina- 
tion under  the  statute  of  Elizabethy  the  statute  of  Hue 
and  Cry ;  the  justice  had  refused  to  do  this,  and  the 
party  had  in  consequence  sustained  injury,  because 
he  was  deprived  of  his  right  of  bringing  a  suit  against 
the  hundred  in  consequence  of  that  neglect.  It  was 
held,  upon  the  principle  I  have  stated,  that  he  was 
entitled  to  recover  damages  against  the  justice  for 
this  neglect  of  his  public  duty ;  he  having  in  conse- 
quence sustained  a  personal  injury. 

Again,  my  Lords,  there  is  another  case,  which  is 
also  to  the  same  effect:  it  is  the  case  of  Stirling  v. 
Turner^  the  Lord  Mayor  of  London.  Stirling  was  a 
candidate  for  the  office  of  bridgemaster ;  the  Mayor 
refused  to  take  a  poll,  in  consequence  of  which  he 
brought  an  action  against  him,  and  it  was  held  that 
that  action  might  be  sustained  to  recover  damage  for 
the  injury.  Upon  what  principle  ?  That  it  was  the 
duty  of  the  Lord  Mayor  to  take  the  poll,  tliat  he 
neglected  that  duty,  that  the  party  in  consequence 
sustained  injury,  and  it  was  therefore  held  that  the 
action  might  be  maintained. 

But,  my  Lords,  this  is  not  the  rule  in  England 
alone ;  it  is  a  general  rule  applicable  also  to  Scotland. 
It  is  as  much  the  law  of  Scotland  as  the  law  of  Eng- 
land. A  case  was  cited  at  the  bar,  to  which  I  have 
no  doubt  my  noble  and  learned  friends  have  referred* 
which  was  the  case  of  Adam  Innes  v.  The  Magistrates 
of  Edinburgh  (q).  It  was  a  case  of  this  description  : 
— Some  buildings  were  going  on  in  Edinburgh;  a 
pit  was  dug  in  one  of  the  lanes,  for  the  purpose  of 
these  works ;  the  party  fell  into  the  pit,  and  was  hurt, 
and  he  brought  his  action  against  the  magistrates  of 


) 


{q)  Monr.  13189. 
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Edinhurghy  to  recover  compensation  for  the  injury        1842. 
he  had  sustained.     It  was  the  duty  of  the  magistrates     fergu>on 
of  Edinburgh  to  take  every  possible  precaution  for  ^'- 

the  purpose  of  preventing  accidents  of  this  kind ;  it  Kinnoull. 
was  considered  that  they  had  neglected  that  duty, — 
that  they  had  neglected  a  public  duty,  and  that  the 
party  had  in  consequence  sustained  an  injury ;  and 
the  Court  decided  that  he  was  entitled  to  recover 
damages  for  the  injury  he  had  sustained.  So  that 
this  principle  is  applicable  both  to  the  law  oi  Eng- 
land and  to  the  law  of  Scotland;  it  is  a  general 
principle. 

Now,  my  Lords,  what  is  the  argument  of  the  Ap- 
pellants in  this  case?  It  is  said  that  this  was  the 
decision  of  a  Court, — the  Court  of  Presbytery ;  that 
the  members  of  that  Court  were  acting  judicially ; 
and  that,  acting  judicially  therefore,  if  they  com- 
mitted an  error,  no  action  can  be  maintained  against 
them.  My  Lords,  I  do  not  deny  that  principle  as  a 
general  principle ;  and  if  they  had  admitted  that  gen- 
tleman to  his  trial,  and  after  taking  him  upon  trial 
had  come  to  the  conclusion  that  he  was  not  properly 
qualified,  in  that  case  it  would  have  been  a  judicial 
decision,  and  might  not  have  afforded  a  ground  for 
supporting  an  action,  although  the  party  should  have 
sustained  damage  in  consequence  of  it. 

But,  my  Lords,  that  does  not  apply  to  the  present 
case.  Here  they  had  no  discretion  to  exercise ;  they 
had  to  form  no  judgment ;  they  were  bound  by  the 
law  to  do  the  act ;  they  could  appeal  to  no  tribunal. 
It  was  imperative  upon  them  to  accept  the  party  upon 
his  trial ;  it  was  their  public  duty.  It  bears  no  ana- 
logy, no  resemblance,  to  a  judicial  decision ;  and  I 
apprehend  that  under  such  circumstances  it  is  quite 
clear  that  this  action  can  be  supported. 
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But  then,  my  Lords,  it  is  said  that  the  action  can- 
not be  supported  against  these  parties,  as  the  act 
complained  of  was  the  act  of  the  body.  How  can  you 
bring  an  action,  it  is  said,  against  them  individually? 
My  .Lords,  it  was  these  individuals  who  did  the  wrong. 
They  all  of  them  reftised  to  take  Mr.  Young  upon 
trial,  and  they  by  their  vote  prevented  his  being 
taken  upon  trial  by  the  others ;  they  are  the  parties, 
therefore,  that  did  the  injury,  and  consequently  they 
are  subject  to  an  action.  Suppose  it  had  been  a 
unanimous  vote;  that  all  had  concurred  in  it;  the 
party  sustaining  the  injury  might,  if  he  had  thought 
proper,  have  brought  an  action  against  all  of  them, 
or  against  any  one;  because  it  is  laid  down  as  a 
general  principle  that  torts  are  joint  and  several.  It 
would  not  have  been  necessary  for  him  to  bring  an 
action  against  all,  if  all  had  concurred,  but  he  might 
have  brought  his  action  against  any  one  or  more  of 
them,  as  he  might  think  proper.  Here  he  has  brought 
his  action  against  those  who  did  the  wrong,  and  they 
are  clearly  liable  to  make  compensation  and  to  give 
redress. 

My  Lords,  it  was  suggested  at  the  bar,  in  the  course 
of  the  argument,  that  it  is  possible,  as  this  was  put  to 
the  vote,  that  some  of  these  parties  might  have  voted 
on  the  other  side.  Had  that  been  the  case,  that  cir- 
cumstance, so  far  as  such  individuals  are  concerned, 
would  have  been  a  ground  of  defence ;  but  that  does 
not  appear  upon  the  record.  It  is  not  stated ;  it  is 
not  suggested.  On  the  contrary,  from  the  shape  of 
the  record,  the  conclusion  is  directly  the  other  way. 

My  Lords,  there  is  a  case,  which  I  believe  was 
referred  to  at  the  bar,  which,  with  respect  to  several 
of  these  points,  appears  to  me  to  be  closely  in  point. 
I  allude  to  the  case  in  Carthew^  of  Rich  v.  Pilking^ 
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ion.  Lord  Mayor  oi  London  (r).  That  was  an  action 
brought  against  the  Lord  Mayor  ofiowdoTifo.ra  false 
return  to  a  writ  of  mandamus.  The  objection  made  to 
th^t  action  was.  of  this  description : — "  The  act  was 
done  by  the  Lord  Mayor  and  Aldermen ;  you  ouoht 
to  have  brought  your  action  against  all/*  **  No,"  said 
the  Court,  "it  is  a  tort ;  it  i&  joint  and  several.  The 
party  might  have  brought  his  action  against  all,  but 
he  was  entitled  also  to  bring  his  action  against 
any  o^ie."  It  was  stated  that  it  was  a  corporation. 
"  No,"  said  the  Court,  "  it  is  not  a  corporation  ;  it  is 
a  Court;  and,  as  a  Court,  the  action  may  be  brought 
against  all  tlic  members,  or  against  any  one  of  them." 
Then  this  suggestion  was  made  :  "  But  how  does  it 
appear  that;  th$  Mayor  did  not  object  to  the  return  ?" 
What  was  the  reply  of  the  Court  ?  *'  Had  it  so  ap- 
peared, or  should  it  so  appear  upon  the  trial,  that 
will  be  a  defence  to  the  action^  so  far  as  he  is  con- 
cerned, upon  tlie  plea  of  not  guilty." 

My  Lords,  I  think  I  have  now  adverted  shortly, 
but  I  hope  clearly  and  distinctly,  to  the  different 
points  in  this  case.  The  principle  is  this,  that  here 
was  a  public  duty,  which  the  parties  were  bound  to 
perform  ;  they  knew  that  they  were  bound  to  perform 
it.  They  neglected  that  duty.  Individuals  have 
sustained  injury  in  consequence  of  their  neglect  of 
that  duty.  It  was  not  a  judicial  act ;  it  was  an  act 
that  was  imperative  upon  them,  and  with  respect  to 
which  they  could  exercise  no  discretion.  These  are 
the  parties  that  did  the  act,  and  they  are  the  parties, 
therefore,  against  whom  the  action  is  sustainable.  I 
would  submit,  therefore,  to  your  Lordships,  with  all 
deference,  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed. 

(r)  Garth.  171. 
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Lord  Brougham : — My  Lords,  agreeing  entirely  in 
the  proposition  which  my  noble  and  learned  friend 
has  submitted  to  your  Lordships,  I  am  quite  sure  that 
your  Lordships  will  feel  that  1  owe  an  apology,  both 
to  my  noble  and  learned  friend  and  to  you,  for  enter- 
ing at  all  at  large  into  the  question  which  he  has  so 
clearly,  so  luminously,  and  so  satisfactorily  treated ;  nor 
should  I  have  done  more  than  express  my  entire  con- 
currence, subject  to  a  verbal  alteration,  which,  in 
fact,  my  noble  and  learned  friend  himself,  from  the 
context,  clearly  intended ;  that,  instead  of  saying, 
"  that  had  they  taken  Mr.  Young  upon  his  trial,  and 
decided  against  him  by  rejecting  him,  in  that  case 
they  would  have  acted  judicially,  and  so  have  been 
protected  ;'*  my  noble  and  learned  friend  of  course, 
from  the  context  of  his  argument,  could  only  have 
intended  to  say,  ^^  that  that  question  not  being  now 
before  us,  but  being  shut  out  by  the  refusal  to  take 
him  upon  trial,  it  might,  for  aught  we  know,  have 
been  an  argument  competent  to  the  Presbytery  in  the 
case  supposed."  My  Lords,  I  should,  with  that  single 
qualification,  which  in  fact  is  a  mere  verbal  correc- 
tion, have  rested  satisfied  with  expressing  my  entire 
agreement  with  my  noble  and  learned  friend,  had  it 
not  been  that  the  very  great  importance  of  the  case, 
and  the  extraordinary  notice  which  the  circumstances 
of  it  have  naturally  excited,  lead  me  to  trespass  upon 
the  time  and  patience  of  your  Lordships,  by  entering 
a  little  more  fully  into  the  case. 

My  Lords,  the  facts  of  this  case  are,  as  my  noble 
and  learned  friend  has  justly  observed,  all  admitted; 
and  it  is  material  to  note  them,  and  to  observe  the 
shape  of  the  action.  The  Court  of  Session  in  the 
former  suit,  which  was  brought  against  the  Presby- 
tery of  AuchterardeTf  and  also  against  the  individual 
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members  of  its  majority,  after  finding  the  rights  of 
Lord  Kinnoull  as  patron,  the  valid  presentment  of 
Mr.  Young,  and  the  continued  refusal  of  the  Presby- 
tery to  take  trial  of  his  qualifications,  found  that  by 
his  refusal  the  Presbytery  acted  to  the  hurt  and 
prejudice  of  both  pursuers,  illegally,  and  in  violation 
of  their  duty.  This  decree  was  affirmed  by  your 
Lordships  upon  appeal.  Upon  the  proceeding  below, 
to  apply  the  judgment  of  affirmance,  the  Lord  Ordi- 
nary pronounced  an  interlocutor,  finding  that  the 
Presbytery  and  the  individual  members  thereof  are 
bound  and  adstricted  to  make  trial  of  Mr.  Young's 
qualifications,  and  if  they  find  him  qualified,  to  receive 
and  admit  him  to  the  church  of  Auchterarder  accord- 
ing to  law.  This  decree  was  allowed  to  become  final, 
and  stands  as  such,  unappealed  from  to  this  day. 

A  fresh  application  was  then  made  by  the  Re- 
spondents (the  pursuers  below)  to  the  Presbytery  and 
the  individual  members,  who  still  refused  to  take 
Mr.  Young  upon  trial.  Two  motions  were  made  at 
a  meeting  of  the  Presbytery :  one,  that  he  be  taken 
to  trial ;  the  other,  that  the  presentation  be  referred 
to  the  next  meeting  of  the  commission  of  the  General 
Assembly.  The  latter  motion  was  carried  by  the 
voices  of  the  present  Appellants,  the  former  motion 
being  rejected ;  the  refusal  therefore  was  plain  and 
deliberate. 

The  present  action  is  brought,  not  like  the  former, 
against  the  Presbytery  and  the  individual  members 
forming  the  majority  who  rejected  the  motion,  but 
against  those  individuals  only ;  and  it  is  brought  for 
damages  on  account  of  that  refusal.  But  it  is  ob- 
servable that  the  summons  concludes  differently  on 
behalf  of  the  two  pursuers  (the  Respondents  here). 
After  setting  forth,  "  that  both  pursuers  have  sustained 
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1842.       damage  in  consequence  of  the  refusal  to  obey  and 
FBRGusoif    S^^^  effect  to  the  judgments  of  the  Court  of  Session 
^'  and  of  this  House,  and  also  in  respect  of  the  illegal 

KiNNouLL.  and  continued  refusal  to  take  Mr,  Young  to  trial," 
the  summons  concludes  "  to  have  it  found  that  the 
defenders  (the  Appellants  here)  should  make  repara- 
tion in  damages  to  Lord  KinnoulU  the  patron,  for  the 
illegal  refusal  to  take  Mr.  Young  to  trial ;  and  that 
the  defenders  should  make  reparation  to  Mr.  Young^ 
the  presentee,  for  the  refusal  to  take  trial  of  his 
qualifications,  according  to  the  judgments  of  the 
Court  of  Session  and  of  this  House."  So  that  the 
conclusion  for  the  patron  is  general,  grounded  on  the 
illegal  refusal  of  his  presentee:  the  conclusion  for 
the  presentee  is  grounded  on  the  illegal  refusal  to 
perform  their  duty,  according  to  the  judgment  below 
and  here. 

This  difference  might  be  of  importance,  if  it  should 
appear  that  the  decrees  below  and  here  in  the  former 
suit  did  not  directly  order  the  Presbytery  to  take  the 
presentee  to  trial  (which  is  certainly  true),  and  if  it 
should  also  be  held  that  the  general  averment  appli- 
cable to  both  pursuers  extends  over  the  particular 
conclusions  of  the  summons.  But  it  is  clear  that  this 
is  not  the  case.  The  general  averment  of  damage 
sustained  in  consequence  of  the  refusal  to  obey  the 
judgments  below  and  here  may  be  incorrect,  inasmuch 
as  these  judgments  did  not  order  the  Presbytery  to 
take  Mr.  Young  to  trial,  but  only  declared  the  Presby- 
tery bound  so  to  do.  But  the  conclusions,  or  at  least 
the  conclusion  in  behalf  of  the  presentee  only  seeks 
for  damages  in  respect  of  the  injury  arising  from  the 
defenders  refusing  to  discharge  their  duty  by  taking 
to  trial  "  in  terms  of  the  judgments,"  and  these  judg- 
ments clearly,   by  their  terms,  declare   that   duty. 
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The  conclusion,  "  for  solatium  to  Mr.  Young's  feelings,        1842. 
by  the  refusal  to  implement  the  judgments  libelled    fehousow 
on,"  may  be  rejected  as  surplusage,  if  it  should  be     ^    ^• 
held  that  the  judgments  libelled  on  do  not  command    Kinhoull. 
the  taking  to  trial. 

Thus  it  is  clear  that  there  remain  sufficient  con- 
clusions: one  on  behalf  of  the  patron,  without  any 
reference  to  the  judgments;  the  other  on  behalf  of 
the  presentee,  referring  to  those  judgments,  but 
referring  to  them  as  declaratory,  and  not  mandatory. 
Hence  it  is  wholly  immaterial  were  we  to  admit  that 
no  mandatory  decree  has  been  pronounced  or  can  be 
libelled  on,  because  the  case  of  the  Respondents  must 
stand  upon  the  right  which  the  patron  had  to  present, 
and  he  and  the  presentee  had  to  have  trial  of  qualifi- 
cation, independently  of  any  judgment.  Though  the 
judgments  make  the  duty  of  the  Presbytery  more  plain, 
and  their  refusal  to  act  in  conformity  with  them  more 
contumacious,  and  though,  as  regards  the  presentee, 
these  judgments  are  libelled  on,  yet,  as  regards  the 
patron,  the  ground  is  general,  and  even  as  regards 
the  presentee  there  is  a  conclusion  which  does  not 
assume  any  command  in  the  judgment  libelled  on  ; 
so  that  the  patron  might  recover  upon  the  breach  of 
duty  were  there  no  judgment  at  all,  and  the  presentee 
may  recover  under  the  judgment,  as  the  ground,  the 
declaratory  ground,  of  the  duty  alleged  to  have  been 
violated. 

The  question  then,  and  the  only  question  is,  whether 
the  action  for  damages  well  lies  against  them  indi- 
vidually for  their  refusal  ?  The  duty  is  declared  by 
the  original  judgment  affirmed  in  this  House.  If 
that  judgment  had  not  been  libelled  on  at  all  it 
would  have  been  decisive  of  the  question,  whether 
the  Presbytery  was  or  was  not  bound  to  take  the  pre- 
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1842,       sentee  to  trial.     If  it  had  been  between  other  parties, 

Ferguson    ^^^^  judgment  would  have  been  of  the  highest  autho* 

^   *•         rity,  of  the  most  binding  force,  as  showing  the  duty 

KiMNouLL.  of  the  Presbytery  in  the  present  case ;  but  being  a 

judgment  between  these  very  parties,  and  on  this  very 

cause,  it  has  the  force  of  a  judgment  in  the  cause, 

and  it  estops  the  parties  to  aver  that  the  taking  of  the 

presentee  to  trial  was  not  the  bounden  duty  of  the 

Presbytery. 

So  it  would  have  been  had  the  judgment  not  been 
Ubelled  on  at  all ;  so  it  is  in  respect  of  the  conclusion 
for  the  patron  ;  but  so  it  is  yet  more  emphatically  in 
respect  of  the  conclusion  for  the  presentee  who  libels 
upon  that  judgment,  as  declaring  his  right  to  be 
taken  on  trial.  He  comes  not  to  demand  execution 
of  a  mandatory  decree ;  had  he  done  so  there  might 
be  some  ground  for  the  objection  that  the  decree  is 
not  mandatory;  bat  he  wants  no  such  mandatory 
decree.  He  complains  of  a  breach  of  duty  on  the 
part  of  the  Appellants  by  their  refusal  to  perform  the 
duty ;  and  in  ptoof  of  this  duty,  the  refusal  being 
admitted,  he  shows  and  he  relies  on  the  final  judg- 
ment declaring  that  duty,  although  he  might  have 
relied  on  the  same  grounds  on  which  that  judgment 
was  pronounced)  and  by  which  it  may  still  be  sup- 
ported, independent  of  the  respect  due  to  the  autho* 
Jl  rity  from  which  it  proceeded. 

j  We  come  then  to  the  only  question  now  properly 

i;  in  issue  between  the  parties :  "  Can  this  action  be 

maintained  against  these  Appellants  for  their  refusal?'' 

■'  If  it  be  said  that  they  are  indinduals,  and  not  the 

!  Presbytery,  and  that  the  former  action  was  against 

I'l  the  Presbytery  as  well  as  the  individuals,  but  the 

judgment  was  given  only  against  the  Presbytery,  the 

%  answer  is  twofold.     Firsts  from  what  has  been  said. 
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the  patron's  conclusion  rests  on  the  general  breach  of 
duty,  and  not  on  the  refusal  to  act  according  to  the 
judgment;  consequently  this  objection  could  at  the 
utmost  only  affect  the  presentee's  case.  But,  secondly, 
it  is  not  applicable  to  that  case  either ;  for  the  inter* 
locator  of  the  Lord  Ordinary,  now  appealed  from,  on 
applying  the  judgment  of  this  House,  expressly  finds 
that  the  individual  members  as  well  as  the  Presbytery 
are  bound  and  adstricted  to  take  the  presentee  upon 
trial.  Therefore  we  come  to  the  only  question,  "  Does 
this  action  lie,  in  respect  of  the  kind  of  duty  alleged 
to  be  violated,  the  kind  of  body  to  which  the  Appel- 
lants belong,  and  the  kind  of  proceeding  in  which 
they  were  engaged  ?  '* 

If  the  law  casts  any  duty  upon  a  person,  which  he 
refuses  or  fails  to  perform,  he  is  answerable  in  damages^ 
as  my  noble  and  learned  friend  has  stated^  to  those 
whom  his  refusal  or  failure  injures.  If  several  are 
jointly  bound  to  perform  the  duty,  they  are  liable 
jointly  and  severally  for  the  failure  or  refusal ;  and  if 
it  is  a  duty  which  the  majority  of  the  number  is 
bound  to  perform,  those  who  by  their  refusal  prevent 
the  greater  number  from  concurring  are  answerable 
to  the  party  injured ;  that  is,  all  those  who  constitute 
a  majority,  such  majority  committing  the  nonfeasance, 
violate  the  duty  imposed,  disobey  the  law,  occasion 
the  injury,  and  are  answerable  for  it. 

Nor  are  these  propositions  the  less  true  generally 
and  as  the  rule,  because  there  are  exceptions,  and  a 
very  few  exceptions,  introduced  into  the  law  and 
constitution  of  this  and  indeed  of  every  country,  from 
the  necessities  of  the  case.  Thus  the  Legislature  can 
of  course  do  no  wrong ;  but  so  its  branches  are  placed 
beyond  all  control  of  the  law.  And  the  Courts  of 
Justice,  that  is,  the  superior  Courts,  Courts  of  general 
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1842.  jurisdiction,  are  not  answerable,  either  as  bodies  or 
Fbbouson  ^y  *^^^^  individual  members,  for  acts  done  within  the 
V'  limits  of  their  jurisdiction.  Even  inferior  Courts, 
KiNBouLL.  provided  the  law  has  clothed  them  with  judicial 
functions,  are  not  answerable  for  errors  in  judgment ; 
and  where  they  may  not  act  as  Judges,  but  only  have 
a  discretion  confided  to  them,  an  erroneous  exercise 
of  that  discretion,  however  plain  the  miscarriage  may 
be,  and  however  injurious  its  consequences,  they  shall 
not  answer  for.  This  follows  from  the  very  nature 
of  the  thing;  it  is  implied  in  the  nature  of  judicial 
authority,  and  in  the  nature  of  discretion,  where  there 
is  no  such  judicial  authority.  But  where  the  law 
neither  confers  judicial  power,  nor  any  discretion  at 
all,  but  requires  certain  things  to  be  done,  every  body, 
whatever  be  its  name,  and  whatever  other  functions 
of  a  judicial  or  of  a  discretionary  nature  it  may  have, 
is  bound  to  obey;  and,  with  the  exception  of  the 
Legislature  and  its  branches,  every  body  is  liable  for 
the  consequences  of  disobedience ;  that  is,  its  members 
are  liable,  through  whose  failure  or  contumacy  the 
disobedience  has  arisen,  and  the  consequent  injury  to 
the  parties  interested  in  the  duty  being  performed. 

The  distinction  in  this  respect  seems  to  vanish  even 
between  the  higher  and  inferior  Courts, — those  of 
general  and  those  of  limited  jurisdiction;  but  for 
things  done  in  the  exercise  of  judicial  functions  in- 
ferior Courts  are  answerable,  where  the  higher  are 
not.  A  case  in  3d  Leonard  shows,  that  even  for 
doing  a  judicial  act,  that  is,  a  proceeding  to  judgment 
and  execution  pending  an  appeal,  namely,  a  habeas 
corpus  cum  catisd  to  remove  the  plaint,  the  steward  of 
a  Court  having  jurisdiction  in  the  matter  may  be 
liable  to  an  action  of  damages. 

It  was  at  one  time  held  that  commissioners  of  bank- 
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rupt  were  protected  by  their  supposed  judicial  func- 
tions ;  but  this  being  fully  considered  in  the  case  of 
Miller  v.  Scare  {s\  the  Lord  Chief  Justice,  and  Mr. 
Justice  Blackstone  and  Mr.  Justice  Nares,  held  (Mr. 
Justice  Gould  dissenting)  that  those  commissioners 
were  liable  to  an  action  of  false  imprisonment  for 
having  improperly  committed  a  bankrupt  who  in  the 
opinion  of  the  Court  had  given  a  satisfactory  answer^ 
the  commissioners  not  having  deemed  it  satisfactory. 

It  is  true  that  in  Doswell  v.  Impey  (^),  the  Court  so 
far  differed  with  the  former  decision  as  to  hold  that  the 
commissioners  had  the  authority  vested  in  them  of 
determining  whether  they  should  be  satisfied  or  not. 
But  this  was  upon  the  words  of  the  statute  {u\  "  that 
the  bankrupt  shall  full  answer  make  to  the  satisfac- 
tion  of  the  commissioners."  And  even  in  this  view 
the  Judges  iexpressly  said,  ^'  that  they  did  not  decide 
how  it  would  have  been  had  an  action  on  the  case, 
and  not  trespass,  been  brought ;"  and  they  expressly 
did  hold  that  the  commissioners  were  liable  to  cri- 
minal prosecution  for  any  abuse  of  their  authority. 
So  that  there  was  nothing  decided,  nor  anything  said, 
to  shake  the  main  part  of  the  decision  in  Miller  v. 
Scare,  that  the  commissioners  had  not  the  protection 
enjoyed  by  Judges  for  their  acts.  Accordingly,  in 
the  subsequent  cases  of  Isaac  v.  Impey  (a:),  and 
Crowley  v.  Impey  (y),  no  objection  was  taken  to  the 
action  against  the  commissioners,  but  the  contest  arose 
upon  whether  or  not  the  bankrupt  or  the  witness  had 
refused  to  answer. 

It  was  afterwards  by  the  new  Bankruptcy  Acts 
provided,  that  the   Commissioners  should  have  the 
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protection  of  Courts  of  Record,  that  is,  of  the  higher 
Courts;  for  the  protection  extends  to  all  these,  whether 
Courts  of  Record  or  not,  as  the  High  Court  of  Ad- 
miralty and^Courts  of  Vice-Admiralty. 

It  has  also  been  held  that  persons  clothed  with 
judicial  authority,  not  being  Judges  of  the  higher 
Courts,  are  liable  to  an  action  for  not  executing 
duties  cast  upon  them  of  a  kind  very  nearly  ap- 
proaching to  judicial;  as  in  the  case  to  which  my 
noble  and  learned  friend  has  referred,  of  Green  v. 
Bucklechurches  {z)j  which  was  an  action  against  a 
justice  for  refusing  to  examine  a  witness  necessary  to 
give  the  party  a  remedy  under  the  27  th  of  Elizabeth. 
The  Courts  have  said,  "These  duties  are  not  judicial, 
and  therefore  the  action  lies,  though  it  is  not  easy  to 
distinguish  them  from  their  judicial  functions,  and 
though  it  is  quite  certain  that  no  such  action  would 
lie  against  Judges  of  the  superior  Courts.''  Certainly 
both  the  functions  of  the  commissioners  of  bank- 
rupt and  those  of  justices  of  peace,  and  also  those 
of  stewards  of  Courts  having  local  jurisdiction,  are 
much  more  of  a  judicial  nature  than  those  of  the 
Presbytery  are  in  the  matter  of  receiving  a  presen- 
tee, and  taking  him  to  trial  of  his  qualifications. 

It  is  not  denied  that  the  Presbytery  has  certain 
functions  of  a  judicial  or  quasi  judicial  nature.  It 
is  not  necessary,  for  the  purpose  of  the  present  ques- 
tion, to  inquire  how  far  the  discretion  is  vested  in  its 
members  of  deciding  absolutely  on  the  qualification  of 
a  presentee.  It  is  not  necessary  now  to  go  into  the 
question  how  far  they,  being  commanded  to  receive 
and  admit  the  presentee,  are  compellable  to  do  what- 
ever is  necessary  for  his  reception  and  admittance. 


(«)  1  Leon.  323. 
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These  questions  do  not  here  arise,  because  the  mem- 
bers of  the  Presbytery  have  resisted  in  the  outset,  by 
refusing  to  take  the  presentee  on  trial;  and  until 
they  do  so  take  him,  no  such  questions  can  arise.  No 
discretion  is  vested  in  them  to  refuse  the  trial.  The 
law  has  been  declared  both  generally  and  in  this  par- 
ticular case,  the  Court  below  and  your  Lordships 
have  decided,  that  there  is  no  such  discretion,  and 
that  the  Presbytery  is  bound,  without  any  option,  to 
take  the  presentee  on  trial. 

But  that  which  seems  to  make  an  end  of  this  de- 
fence, the  defence  grounded  on  the  alleged  judicial 
character  of  the  Presbytery,  and  which  indeed  goes 
far  to  make  an  end  of  the  whole  defences  together, 
is  the  finding  of  the  Court  below,  as  affirmed  in 
this  House.  When,  I  would  ask,  was  such  a  finding 
ever  applied  to  the  proceedings  of  a  Court  having  the 
protection  of  Judges  for  all  their  judicial  acts?  When 
was  an  act,  either  judicial  or  quasi  judicial,  of  one 
tribunal,  ever  so  dealt  with  by  another  and  a  higher 
tribunal  ?  The  judgment  is,  that  the  "  said  Presby- 
tery have  refused  and  continue  to  refuse  to  take  the 
presentee  to  trial,  on  the  sole  ground  that  the  ma- 
jority of  male  heads  of  families,  communicants  in  the 
parish,  have  dissented,  without  any  reason  assigned, 
from  his  admission  as  minister.'* 

This  is  the  alleged  judicial  act.  The  finding  sets 
forth  the  act  of  refusal,  and  the  reason  assigned  for 
that  refusal.  Then  how  does  the  judgment  proceed 
to  deal  with  this  alleged  judicial  act  ?  "  Find,  that 
the  said  Presbytery,  in  so  doing,  have  acted  to  the 
hurt  and  prejudice  of  the  pursuer,  illegally,  and  in 
violation  of  their  duty,  and  contrary  to  the  provision 
of  the  statutes ;"  and  this  finding  is  affirmed  by  your 
Lordships  on  appeal. 


1S42. 
Ferguson 

17. 

Earl  of 
KivnouLL. 


294  CASES  IN  THE  HOUSE  OF  LORDS. 

1842.  Now  if  any  person  will  show  me  a  similar  judg- 

Fbrouson    ™^°*>   lawfully  pronounced   by   competent  judicial 

V.  authority ;  still  more,  a  judgment  from  which  there 

KiHNouLL,    can  be  no  appeal,  pronounced  upon  the  conduct  of 

another  body  inferior,  and  which  was  a  party  to  the 

suit  in  which  the  judgment  was  given ;  if  any  person 

will  show  me  a  judgment  so  pronounced  by  a  superior 

tribunal,  declaring  the  proceedings  of  the  inferior 

body  to  have  been  had  illegally  and  in  violation  of 

its  duty,  and  to  the  injury  of  the  party  complaining, 

I  shall  then  have  no  difficulty  in  knowing  how  to  deal 

with  the  inferior  body,  and  with  any  pretence  which 

it  may  set  up  to  the  character  of  a  judicial  body,  or 

any  protection  which  it  may  claim  for  its  acts  as 

judicial  acts.     The  judgment,  in  truth,  by  its  frame, 

as  completely  negatives  the  taking  on  trial  to  be  a 

judicial  act,  as  it  distinctly  declares  the  Presbytery 

in  refusing  a  trial  to  have  been  acting  in  a  capacity 

other  than  judicial,  as  if  it  had  in  terms  negatived  the 

one  of  these  propositions  and  affirmed  the  other. 

Cases,  and  extreme  cases,  have  been  put  in  the 
argument  with  much  ingenuity,  and  they  share  the 
fate  of  such  suppositions  when  forced  into  the  service 
of  an  untenable  contention.  They  either  may  be 
admitted,  and  do  not  touch  the  question  in  hand,  or 
they  are  so  far  doubtful  as  not  to  decide  it.  Thus  it 
is  asked  if  any  one  ever  heard  of  a  Judge  being  sued 
for  not  going  into  Court  to  try  a  cause,  when  the 
parties  were  ready  at  a  great  expense  to  proceed. 
The  case  in  1st  LeoTuird  shows  that  this  at  least  will 
not  apply  to  all  the  acts  of  inferior  Judges.  But 
suppose  it  were  admitted  that  in  the  case  put,  no 
remedy  lies  against  Judges  of  the*  superior  Courts, 
k  the  law  and  constitution  have  provided  a  remedy,  by 

'  their  removal,  for  a  breach  of  duty,  or  neglect  of 
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duty.  What  remedy  is  there  against  the  Presbytery? 
None,  but  by  appeal  to  the  Synod,  and  ultimately  to 
the  General  Assembly;  and  they  who  deny  the 
Presbytery^s  responsibility  to  the  municipal  law,  of 
course  will  also  deny  the  responsibility  of  the  Synod 
and  the  General  Assembly,  and  deny  also  that  the 
three  branches  of  the  Legislature  concurring  could 
remove  the  offending  Presbyters,  as  they  can  remove 
the  delinquent  Judge,  without  any  new  law,  or  by  a 
mere  proceeding  pointed  out  by  statute.  Here,  then, 
would  be  a  complete  case  of  imperium  in  imperio  ;  of 
bodies  existing  in  the  country,  and  exercising  impor- 
tant functions, — functions  nearly  affecting  the  rights, 
the  civil  and  patrimonial  rights  of  the  subject, — and 
yet  not  placed  under  any  control  of  the  law,  nor 
rendering  any  obedience  to  those  entrusted  with  the 
office  of  administering  it.  Nor  must  it  ever  be 
forgotten  that  to  this  conclusion  the  whole  argu- 
ments of  these  Church  Courts  lead ;  that  this  is  the 
very  claim  which  they  set  up,  more  or  less  covertly, 
as  suits  the  different  stages  of  their  contention ;  that, 
more  or  less  concealed  from  our  view,  this  is  the 
doctrine  which  pervades  their  whole  reasoning. 

We  have  been  assuming  that  the  extreme  cases 
put  are  clear  in  themselves,  and  have  been  admitting 
that  they  resemble  the  one  in  hand,  which  they  do 
not.  But  is  it  quite  certain  that  these  extreme  cases 
are  so  clear  and  incontestable  as  at  once  to  dispose  of 
the  present  question,  even  upon  that  admission  ?  I 
greatly  doubt  it ;  even  as  to  Judges  of  the  higher 
Courts,  I  doubt  it.  The  case  put,  of  Members  of  this 
House  not  attending  a  Committee  of  Privileges,  is 
quite  clear  by  the  common  law  of  Parliament,  and 
also  by  the  declaratory  words  of  the  statute  (the  Bill 
of  Rights).     But  if  asked,  whether  a  Judge  is  or  is 
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not  liable  to  make  reparation  for  the  injury  he  may 
occasion,  by  wilfully  and  without  reasonable  cause, 
or  any  cause  whatever  but  his  own  caprice,  refusing 
to  act  judicially  on  a  day  when  parties  are  prepared 
at  great  expense  to  try  their  cause  before  him,  and 
then  leaving  the  circuit  town  without  performing  his 
duty ;  I  can  only  say,  that  when  such  a  case  comes 
before  me,  I  shall  be  ready  to  deal  with  it ;  that  at 
present  I  am  not  called  upon  to  determine  it,  but 
that  I  am  by  no  means  prepared  to  admit  it  as  clear 
law  that  no  action  will  lie  for  such  a  breach  of  duty  ; 
and  unless  it  is  perfectly  clear,  the  reference  to  such 
a  forced  case  nowise  helps  the  argument,  or  speeds  us 
towards  a  conclusion.  That  the  superior  Judges, 
even  acting  judicially,  and  in  a  matter  in  which  they 
have  unquestioned  jurisdiction,  may  render  them- 
selves answerable  to  parties,  appears  to  be  admitted 
in  the  opinions  delivered  by  the  Judges  in  the  case  of 
Miller^  trustee  of  Haggart  v.  Hope  (a).  Their  Lord- 
ships there  put  cases  in  which  a  Judge  would  be  liable 
to  an  action  for  injury  done  to  a  practitioner  in  deciding 
a  cause,  such  injury  being  the  statement  of  slanderous 
matter  not  necessary  for  the  decision.  It  would  be 
difficult  for  the  same  Judges  to  have  adopted,  as  quite 
clear,  the  positions  assumed  in  the  present  case  as 
incontrovertible,  on  the  absolute  protection  of  Judges 
in  acts  of  misfeasance  and  acts  of  nonfeasance,  as 
connected  with  their  judicial  functions. 

But  it  is  far  more  fruitful,  and  more  calculated  to 
throw  light  upon  the  question,  that  we  should  look  a 
little  at  cases  more  resembling  the  present,  and  at 
the  rights  of  bodies  whose  functions  more  nearly 
approach  those  of  the  Scotch  Ecclesiastical  Courts* 


(a)  2  Shaw's  Appeal  Cases,  125. 
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The  Presbytery  closely  resembles  the  Bishop ;  and 
its  functions  resemble  his  functions,  in  respect  of  the 
trial  and  admission  of  presentees.  Now,  as  to  the 
Bishop,  he  exercises  his  judicial  functions  by  officers 
whom  he  appoints ;  and  these  are  to  all  intents  and 
purposes  Judges,  exercising  indeed  very  high  judi- 
cial powers.  If  they  exceed  their  jurisdiction,  the 
Temporal  Courts  interfere  to  prohibit  them  ;  if  they 
persist,  the  Temporal  Courts  punish  them,  as  for  a 
contempt,  by  attaching  them  and  imprisoning  them  ; 
so  indeed  do  they  the  Judges  of  Admiralty  Courts, 
even  the  Judge  of  the  High  Court  of  Admiralty  itself, 
if  he  proves  refractory  and  disregards  their  prohibi- 
tion. And  in  all  these  cases  the  party  aggrieved  by 
the  contumacy  has  his  remedy  by  action  against  the 
Judge. 

But  this  may  be  said  to  be  a  case  where  the  Judges 
are  acting  without  jurisdiction.  If,  however,  after 
being  commanded  to  desist,  those  Judges  were  to 
proceed,  and  to  say  that  they  proceeded  because  they 
judicially  decided  that  they  had  jurisdiction,  this 
would  not  avail  them  an  instant,  even  in  showing 
cause  why  they  should  not  be  attached  by  their 
bodies  for  their  contempt,  nor  could  any  such  aver- 
ment be  sustained  or  pleaded  in  justification  to  an 
action  for  the  injury  sustained.  And  yet  what  else 
than  this  is  the  defence  now  set  up  by  the  Presbytery 
against  the  complaint  thkt  they  have  refused  to  take 
upon  trial  according  to  their  duty,  declared  by  the 
supreme  judicial  authority  of  the  country,  an  autho- 
rity as  competent  to  restrain  them  as  the  Temporal 
Courts  are  to  restrain  the  Spiritual  or  Admiralty  ? 
That  authority  says,  "You  are  bound  to  take  the 
presentee  on  trial ;  you  have  no  discretion  or  juris- 
diction to  refuse  it.''     The  members  of  the  Presbytery 
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1842.        say,  "  We  will  not,  because  it  is  our  province  to  say 
Fbkouson    whether  we  will  take  him  on  trial  or  not."     And  be 
Ear'    f     ^*  ^^^rv^^»  unless  they  say  as  much  as  this,  they 
KufnouLL.   say  nothing  at  all  to  maintain  their  defence.     But 
wherein  does  this  differ  from  the  case  supposed,  but 
which  certainly  involves  too  great  a  contumacy  ever 
to  have  happened,  of  the  Bishop  or  his  Judge,  or  the 
Judge  of  the  Admiralty,  refusing  to  obey  a  proliibi- 
tion,  upon  the  ground  that  it  is  his  province  to  deter- 
mine whether  or  not  he  shall  attend  to  it  ? 

But  this  is  not  all.  The  present  question  regards 
only  the  refusal  to  take  on  trial, — the  refusal  to  pro- 
ceed. Nothing  now  arises  upon  the  discretion  of  the 
Presbytery  in  conducting  the  trial.  On  that  I  give 
no  opinion.  Certainly  I  give  none  that  differs  from 
the  dicta  thrown  out  by  some  of  the  Judges  below, 
particularly  the  Lord  President.  I  only  say,  that  we 
are  not  at  present  called  upon  to  decide  either  way 
upon  the  point.  The  question  before  us  merely 
regards  the  refusal  of  the  Presbytery  to  proceed  at  all. 
Now,  the  Bishop  with  us,  in  whose  place  the  Scotch 
Presbytery  stands,  is  answerable  in  an  action  for  not 
admitting  a  clerk ;  and  though  damages  could  not  be 
recovered  at  common  law,  but  only  by  the  statute  of 
Westminster  the  Second,  from  the  law's  extreme 
jealousy  of  simony,  as  Lord  Coke  says  (6),  the  patron 
alone  being  the  party  demandant  in  such  an  action, — 
from  another  refinement  of  our  law,  which  regards 
the  interest  of  the  clerk  before  institution  as  merely 
spiritual  (a  refinement  wholly  unknown  in  the  law  of 
Scotland), — yet  the  liability  of  the  Ordinary  to  the 
real  action  by  the  common  law  shows  plainly  that 
he  had  no  power,  such  as  that  claimed  by  the  Pres- 
et) 2  InBtit.  362. 
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bytery,  of  absolutely  refusing  the  clerk,  for  whatever        1840. 
reason  he  might  choose  to  assign,  or  without  any    p^^^j^^ 
reason  at  all.  v. 

A  case,  however,  exists  more  closely  resembling  the  Kihnoull. 
one  in  hand,  and  which  is  indeed  considerably  stronger, 
for  the  control  of  the  Courts  over  the  ecclesiastical 
authorities.  1  refer  to  The  King  v.  The  Archbishop  of 
Canterbury  (c),  and  The  King  v.  The  Bishop  of  Lon- 
don (d).  By  thestatute  of  the  13th  &  14th  of  Charles 
the  Second,  c.  4  (e),  it  is  provided  that  no  person  shall 
be  received  as  a  lecturer,  unless  "  he  be  first  approved 
and  thereto  licensed  by  the  Archbishop  of  the  pro* 
vince  or  Bishop  of  the  diocese;"  and  upon  an  appli- 
cation to  the  Court  of  King's  Bench  for  a  mandamus 
to  the  Bishop  of  London,  commanding  him  to  receive 
a  person  duly  chosen  to  an  endowed  lectureship,  and 
a  rule  nisi  granted,  it  was  discharged,  upon  a  preli- 
minary objection  taken  that  it  should  have  been 
directed  to  the  Archbishop  as  well  as  the  Bishop.  We, 
however,  who  were  of  counsel  for  the  rule,  on  renew- 
ing the  application,  were  apprehensive  that  the  Court 
could  not  compel  the  Bishop  to  license,  and  therefore 
only  moved  for  a  mandamus  calling  upon  the  Arch- 
bishop or  Bishop  to  admit  the  lecturer  to  trial  before 
them  (for  that  was  truly  the  substance  of  the  applica- 
tion), and  to  license  him,  if  he  should  be  found  a  fit 
and  proper  person  to  preach  the  lecture.  The  affida- 
vits against  the  rule  set  forth  that  the  Bishop  had 
repeatedly  admitted  the  lecturer  before  him,  and  that 
after  having  heard  him,  and  having  made  diligent  in- 
quiry respecting  him,  he  had  been  convinced  that  he 
was  not  a  fit  person,  and,  for  no  other  reason,  had  re- 
fused to  license  him.     A  great  many  particular  facts 

(c)  15  East,  1 17.  (c)  The  Uniformity  Act. 

{dl3EhBty  419. 
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1842.       were  set  forth  in  the  affidavit,  and  the  Court  held 
Ferguson     *^^*  ^^  ^^^  mandamus  had  issued,  and  if  the  matters 
V'  on  which  the  Bishop  relied,  and  the  statement  of  his 

KinNouLL.  having  heard  and  inquired,  had  been  returned  to  the 
writ,  such  return  would  have  been  conclusive ;  where- 
fore they  discharged  the  rule  and  refused  the  man- 
damus. 

Lord  Ellenhoroughj  in  the  powerful  and  elaborate 
judgment  which  he  pronounced  on  the  part  of  the 
whole  Court,  stated  the  authority  of  the  Bishop  to  be, 
by  the  statute,  so  absolute,  and  the  grant  or  refusal 
of  a  licence  to  be  so  entirely  within  his  discretion, 
that  he  might  have  formed  his  opinion  even  upon 
matters  within  his  own  personal  knowledge,  such  as 
recollections  of  what  had  passed  when  acquainted  with 
the  party  at  College.  Nevertheless,  he  laid  it  clearly 
down  that  if  the  Bishop  had  not  inquired, — if  the 
Court  had  reason  to  believe  that  he  had  not  effectually 
examined  and  deliberated  before  deciding,  or  that 
anything  was  defectively  done  in  this  respect, — then 
"  the  Court  would  interpose  its  authoritative  admoni- 
tion;" that  is,  grant  a  mandamus  calling  on  the 
Bishop  to  inquire  and  examine :  and  the  whole  argu- 
ment really  turned  upon  this, — whether  that  which 
had  been  done  amounted  to  an  inquiry  and  examina- 
tion ;  it  being  on  all  hands  admitted  that  such  preli- 
minary inquiry,  or  some  personal  knowledge  which 
superseded  its  necessity,  was  required,  although  the 
statute  says  nothing  of  inquiry  or  examination,  merely 
giving  the  Bishop  the  power  of  approving ;  in  order  to 
the  exercise  of  which  power,  the  Court  clearly  held  an 
inquiry  of  some  sort  necessary,  but  left  the  manner  of 
conducting  it  to  the  Bishop,  as  well  as  the  decision 
upon  its  result. 

So  in  the  case  of  Visitors  whose  power  and  discre- 
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tion  is  absolute,  the  Court  will  interfere  by  manda- 
mus to  put  that  power  in  motion,  calling  upon  them 
to  hear  and  determine,  though  after  they  have  deter- 
mined the  Court  cannot  interfere ;  as  in  the  case  of 
The  King  v.  The  Bishop  of  Lincoln  (/),  The  King 
V.  The  Bishop  of  Ely  (g)j  and  many  other  cases. 

It  surely  never  can  be  contended  that  the  Presby- 
tery is  invested  with  a  more  absolute  discretion,  nay, 
with  so  absolute  a  discretion  as  these  cases  recognise 
in  the  Bishops  under  the  Uniformity  Act,  and  the 
Visitors  at  common  law;  and  yet  the  rule  is  clear 
that  the  Bishops  will  be  compelled  by  mandamus  to 
proceed  as  a  Court  of  Inquiry. 

It  is  equally  clear  that  an  action  would  lie  at  the 
suit  of  the  party  injured  by  a  refusal  to  obey  the  writ 
in  such  cases,  as  an  action  would  also  lie  for  a  fake 
return  to  the  mandamus.  In  what  respect  does  the 
action  against  the  Presbytery  differ  from  an  action 
against  an  Ordinary  for  refusing  to  hear  and  inquire 
in  order  to  licensing,  unless  it  be  in  this,  that  there 
may  be  no  such  absolute  discretion  vested  in  the 
Presbytery  as  has  been  recognised  in  the  Ordinary 
and  the  Visitor. 

It  is,  however,  contended  that  the  Presbytery  being 
a  corporate  body,  its  individual  members  are  not  an- 
swerable in  an  action  for  corporate  acts  of  misfeasance 
or  of  nonfeasance.  To  this  it  seems  enough  to  an- 
swer, "That  unless  they  are  so  made  answerable, 
there  is  no  remedy  whatever  for  those  whom  the  illegal 
conduct  of  the  body  may  most  seriously  injure.*' 
There  is  a  great  laxity  in  the  Scotch  law  as  regards 
corporations.  Almost  any  set  of  persons  authorised 
in  any  way  to  act  together,  or  continuing  to  act  toge- 
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1842.       ther  for  a  length  of  time,  seems  to  be  regarded  as  a 
Ferguson    corporation.      The  entire   merger  of  the  individual 

^  ^'  member  in  the  corporate  existence,  according  to  our 

Earl  OP       ^      ,.  ,     ,         .         '^  ,        ,  .  , 

KiNHouLL.  jbnglish  doctrine,  may  render  the  sumg  them  sepa- 
rately difficult:  and  new  corporations  with  us  can 
only  be  created  by  statute,  or  by  grant  from  the 
Crown ;  but  when  it  is  considered  that  almost  every 
Royal  Borough  in  Scotland,  and  even  the  superiors  of 
many  Boroughs  of  Barony,  that  is,  many  private  per- 
sons, have  the  power  of  granting  what  is  termed  "  Seal 
of  Cause,"  which  creates  a  corporation,  surely  it  is 
impossible  to  allow  a  proposition  that  would  lead  to 
consequences  so  utterly  inconsistent  with  all  good 
government,  nay,  with  all  social  order,  as  those  which 
must  flow  from  the  notion  that  no  individual  eorpo* 
rator  can  be  sued  for  wrongs  done  by  the  illegal  con- 
duct of  the  corporation,  to  which  conduct  he  was  a 
necessary  party; — ^thatthe  whole  corporate  body  should 
be  liable  to  process  and  to  action,  as  in  the  case  of  a 
Bishop,  parson,  or  other  corporation  sole,  and  no  one 
member  of  a  corporation  aggregate,  acting  wrongfully, 
and  preventing  the  corporation  from  performing  its 
duty,  or  joining  in  its  illegal  and  tortious  acts, — seems 
an  inconsistent  and  untenable  position. 

But  there  seems  no  ground  for  the  position  that 
even  in  Mngland  individual  corporators  cannot  be 
sued.  In  the  case  of  The  King  v.  The  Mayor  of 
Ripon  (Ji\  Lord  Holt  cited  Enfield  v.  Hills  (i),  to 
show  that  an  action  for  a  false  return  lies  against  par- 
ticular persons;  a  mandamus  having  gone  to  a  corpo- 
ration, of  which,  it  appears  by  the  report  of  the  same 
case  (A),  the  defendant  was  a  member,  and  he  having 
procured  the  false  return. 


> 


(h)  1  Lord  Raym.  564. "  {h)  2  Lev.  236. 

(i)  2  Lev.  236 ;  Sir  T.  Jones,  1 16. 
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In  Rich  V.  Pilkington  (Z),  an  action  for  a  false  re- 
turn to  a  mandamus  was  held  to  lie  against  the  Lord 
Mayor  of  London,  the  return  having  been  made  by 
the  Lord  Mayor  and  Aldermen ;  and  though  in  this 
case  it  was  said  that  the  Mayor  and  Aldermen  were 
not  a  corporation,  but  only  a  Court,  there  can  be  no 
question  that  the  corporate  character  belongs  as  little 
to  the  Presbytery  as  to  such  a  body. 

In  Harman  v.  Tappenden  (m),  although  Lord  Ken- 
yon  and  Mr.  Justice  Lawrence  expressed  doubts  how 
far  an  action  lay,  yet  Mr.  Justice  Lawrence  appears 
to  hold  that  the  action  lay  if  the  defendants  had  in 
their  corporate  capacity  tortiously  procured  the  acts 
complained  of  to  be  done  by  the  corporate  body ;  a^d 
both  he  and  Lord  Kenyan  agree,  that  for  injurious 
acts,  wilfully  and  maliciously  done,  the  oorporatora 
were  liable  in  their  individual  character,  though  not 
for  mere  error  of  judgment. 

Now,  in  the  present  case  that  is  alleged  and  proved 
which  is  tantamount  to  malice;  illegal  conduct  in 
violation  of  duty,  and  injurious  to  the  party ;  and  the 
conduct  is  alleged  to  be  continued  reiiisal  to  do  an 
act  declared  by  a  judgment  to  be  imperative.  "  The 
defenders  have  from  the  2d  of  JtUy  18a»,  and  do  still, 
illegally  refuse  to  make  trial." 

In  Drewe  v.  Coulton  (n),  and  indeed  in  Askby  v. 
White  (o),  such  averment  seems  to  have  been  held 
sufficient  allegation  of  malice.  If  the  acts  alleged  to 
be  illegal  and  in  violation  of  duty,  had  been  alleged 
in  terms  to  have  been  wilfully  done,  there  can  be  no 
doubt  that  this  would  have  come  up  to  an  averment 
of  malice.  But  the  word  "wilful"  n^s  not  to  be  used 
any  more  than  the  word  "malice*"    The  continued 
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(w)  1  East,  569. 


(n)  1  East,  563,  n. 
(o)  6  Mod.  45. 
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1842.       illegal  refusal  is  clearly  equivalent  to  wilfully  doing 

Febousok    an  illegal  act. 
Earl  ^^  Gray  V.  Forbes  (p)j  the  individual  liability  of 

KiwKouLi.  corporators  appears  to  have  been  both  supported  by 
the  interlocutors  of  the  Court  of  Session,  and  sanc- 
tioned by  the  authority  of  this  House  upon  appeal* 
An  old  case  to  the  same  effect  was  there  referred  to ; 
The  Burgesses  of  Rutherglen  v.  Leitch  (g). 

The  Court  below  in  giving,  and  this  House  iu 
affirming,  the  decree  against  the  majority  of  the  Pres- 
bytery, do  not  incur,  in  the  present  stage  of  this 
unhappy  controversy,  the  charge,  so  freely  brought 
elsewhere,  of  violating  the  conscience  of  the  Church 
Courts  and  their  members.  That  topic  has  been  ab- 
stained from,  since  the  answer  was  more  than  once  and 
in  other  kindred  cases  given  to  it,  respectfully  suggest- 
ing, that  if  any  individuals  should  find  obedience  to  the 
law  of  the  land  repugnant  to  their  conscientious  scru- 
ples, they  had,  if  not  a  remedy  for  the  grievance,  at 
least  an  escape  from  its  pressure,  placed  within  their 
reach,  and  open  to  them  of  their  own  free  will. 

But  other  appeals  of  a  like  nature  have  been  made. 
It  has  been  said,  that  to  suppose  the  Legislature, 
which  acknowledged  the  Divine  origin  of  the  Church's 
powers,  would  ever  intend  to  enforce  their  exercise  by 
the  sanction  of  temporal  penalties,  is  to  charge  that 
Legislature  with  conduct  as  profane  as  it  is  absurd. 
Yet,  the  compelling  men,  and  bodies  of  men,  to 
exercise  faculties  which  they  have  received  from 
Heaven,  is  one  of  the  most  ordinary  acts  of  legisla- 
tive, of  executive,  and  of  judicial  power:  not  to 
mention  that  it  is  the  act  of  ordination  itself,  and  not 
the  preparatory  process  of  trial,  which  the  Church 
claims  to  have  received  from  above. 

ip)  5  Clark  &  Fin.  356.  (7)  8  July  1747. 
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But  when  these  men  seek  to  excuse  themselves,  to 
palliate,  or  rather  to  deny  their  contumacy,  by  assert- 
ing that  they  only  desired  to  consult  the  General 
Assembly,  their  ecclesiastical  superiors,  they  have 
fallen  into  a  much  more  practical  error ;  an  error 
wearing  a  more  sinister  aspect,  come  of  more  base 
parentage,  and  fruitful  of  more  dangerous  offspring. 
"  We  had,"  say  they, "  on  the  one  hand,  the  opinion 
of  the  Civil  Court ;  on  the  other,  the  positive  injunc- 
tions of  our  ecclesiastical  superiors ;  and  all  we  did 
was  to  refer  to  them  for  advice."  Advice  on  what 
point  ?  In  what  difficulty,  touching  what  nice  and 
perplexed  matter,  involved  in  what  entangled  con- 
troversy, was  it  that  they  required  such  a  resort  for 
light  and  help  ?  No  less  nice  and  difficult  and  per- 
plexing a  question  than  whether  they  were  to  perform 
the  duty  in  terms  declared  to  be  incumbent  on  them, 
declared  by  the  supreme  tribunals  of  their  country, 
or  to  follow  the  advice  of  other  persons,  who  had  set 
themselves  in  opposition  to  the  tribunals,  and  had 
commanded  or  enjoined  them  to  disobey  their  de- 
crees. And  to  whom  do  they  resort  for  advice  in 
this  emergency,  for  a  solution  of  this  difficulty?  Not 
to  any  impartial  and  unbiassed  adviser,  whose  coun- 
sels it  would  be  safe  to  follow,  but  to  the  party  whence 
had  proceeded  the  unwholesome  advice  to  disregard 
the  law.  It  is  fit  that  these  men  should  learn  at 
length  the  lesson  of  obedience  to  the  tribunals  which 
have  been  appointed  over  them ;  a  lesson  which  ail 
others  have  long  acquired,  and  which  they,  on  learn- 
ing it,  should  also  practise.  It  is  just  that  they 
should  make  reparation  to  those  whom  their  breach 
of  a  plain  duty  has  injured.  The  duty  is  not  doubt- 
ful ;  the  Courts  have  laid  it  down.  Their  failure  is 
not  a  mistaken  opinion  ;  their  fault  is  not  an  error  of 
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1842.       judgment ;  they  knew  what  they  ought  to  have  done, 
F^TOusoN    ^°d   *^^y  refused  to   do  it.     The   penalty  of  their 
^'         transgression  is,  to  make  compensation  to  those  whom 
KiNNouLL.  they  have  injured  by  their  pertinacious  refusal  to  per- 
form their  duty  and  yield  obedience  to  the  law. 

Lord  Cottenfiam: — My  Lords,  I  feel  much  satis- 
faction at  finding  that  this  case  has  been  so  deeply 
considered  and  so  fiilly  discussed  by  the  noble  and 
learned  Lords  who  have  preceded  me.  A  very  few 
sentences  will  be  sufficient  to  express  the  grounds  on 
which  I  concur  in  the  opinion  which  they  have  stated 
to  your  Lordships,  and  upon  which  I  consider  that 
the  interlocutors  appealed  from  should  be  affirmed. 

My  Lords,  I  have  not  found  during  this  discussion 
any  real  difficulty  as  to  any  of  the  propositions  which 
were  raised  by  the  Appellants  at  the  bar.  The  prin- 
cipal ground  of  defence  which  the  Appellants  relied 
upon  was,  that  they  were  exercising  certain  judicial 
functions  which  as  a  Court  they  were  competent  to 
exercise ;  and  that  therefore  they  were  not  liable,  if 
they  had  fallen  into  error  in  the  exercise  of  those 
judicial  functions. 

My  Lords,  the  interlocutor  in  the  Auchterarder 
case,  affirmed  by  this  House,  entirely  excludes  any 
such  ground  of  ai^ument.  They  indeed  assumed 
in  that  case,  as  they  have  in  this,  that  the  law  had 
reposed  in  them  some  discretion  as  to  whether  they 
should  or  should  not  take  the  party  duly  presented 
upon  his  trial.  The  interlocutor  of  the  Court  of 
Session  decided  that  they  had  no  such  discretion,  but 
that  it  was  their  bounden  duty  to  do  so ;  that  they 
had  no  option ;  that  it  was  a  right  which  the  party 
presenting  was  entitled  to  claim  as  against  them  ;  a 
public  duty  which  tliey  were  bound  to  perform. 
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That,  then,  must  be  considered  as  the  declared 
law  of  the  land.  In  violation  of  that  right,  and  in 
disobedience  to  that  law,  the  proceedings  in  this  case 
show  that  the  Presbytery  has  refused  to  do  that  which, 
by  that  decision  of  the  Court,  it  was  bound  to  do. 
The  result  is,  an  injury  occurring  to  the  party  who 
claims  to  be  at  least  entitled  to  be  examined,  for  the 
purpose  of  its  being  ascertained  whether  he  w&s  a 
person  fit  to  be  received  into  that  piece  of  patronage 
for  which  he  had  been  presented  to  the  Presbytery. 

Then,  if  that  be  removed,  the  only  other  ground 
which  was  even  open  for  argument  was,  that  although 
that  might  be  so,  although  the  law  had  so  declared, 
yet  that  they  were  not  individually  answerable  for 
the  course  which  has  been  adopted  by  the  Presbytery 
at  large ;  that  is  to  say,  that  the  individual  members 
of  the  Presbytery  were  not  liable  for  that  which  was 
the  act  of  the  body  of  which  they  formed  a  part. 

My  Lords,  when  the  authorities  in  this  country, 
but  more  particularly  in  Scotland^  were  examined,  it 
appeared  that  there  was  no  foundation  whatever  for 
that  ground  of  defence.  My  noble  and  learned 
friends  have  referred  to  cases  which  have  arisen  in 
this  country ;  but  those  which  they  have  referred  to 
as  having  been  decided  in  Scotland^  are  of  course 
much  more  applicable  to  the  present  case. 

We  have  had  in  this  House  instances  of  actions 
brought  against  persons  standing  in  the  situation  of 
trustees,  for  acts  of  omission  on  their  part.  And  the 
case  which  my  noble  and  learned  friend  on  the  wool- 
sack referred  to,  meets  that  objection  to  which  I  have 
last  referred  in  its  very  terms. 

In  the  case  of  the  Magistrates  of  Edinburgh^  there 
was  a  duty  to  be  performed ;  they  had  neglected  to 
perform  that  duty  (and  it  is  certainly  not  a  less  strong 
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1842.        way  of  putting  it  where  there  is  a  positive  refusal  to 

Fkrguson    perform  it) ;  from  the  neglect  of  duty  by  those  ma- 

Earlof     gistrates  of  JSdinburghj  an  individual  had  sustained 

KiNNcuLL.   damage,  and  he  brought  his  action   and  sought  his 

remedy  against  the  individuals;  and  it  was  held  that 

he  had  a  right  so  to  do.     Similar   decisions   have 

taken  place  in  other  cases  in  this  country. 

Then,  my  Lords,  if  there  has  been  a  wrong  sus- 
tained ;  if  that  wrong  has  arisen  from  the  body  of 
which  these  individuals  form  a  part  having  refused 
to  do  that  which  the  law  has  stated  they  are  bound  to 
do,  and  damage  has  been  sustained  by  an  individual 
in  consequence ;  and  if  in  such  cases  the  law  be  that 
the  individual  members  of  the  body  are  all  answer-^- 
able  in  their  own  persons  for  the  damage  and  injury 
80  sustained ;  the  whole  case  is  exhausted,  and  the 
propriety  of  the  interlocutor  appealed  from  is  esta-^ 
blished^ 

My  Lords,  there  has  not  in  my  mind  been  raised 
jany  doubt  as  to  the  law  applicable  to  these  several 
branches  of  the  case,  and  I  have  no  hesitation  in 
atating  my  opinion  to  be  that  the  interlocutor  ought 
to  be  affirmed. 


Lord  Campbell: — I  am  likewise  of  opinion  that 
this  interlocutor  ought  to  be  affirmed.  The  action  is 
brought  to  recover  a  compensation  for  the  loss  which 
it  is  alleged  the  pursuers  have  sustained  by  reason  of 
the  defenders  having  refused  to  perform  a  duty  cast 
upon  them  by  Act  of  Parliament  and  the  decree  of 
a  Court  of  competent  jurisdiction. 

Lord  Kinnoully  the  undoubted  patron  of  the  parish 
of  Auchterarder,  in  due  form  presented  to  the  living 
Mr.  Young,  a  preacher  of  the  Gospel,  but  not  in  holy 
orders.     The   presentation   being   intimated    to   the 
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members  of  the  Presbytery,  they  refused  to  take 
Mr.  Young  on  trial,  because  a  majority  of  the  male 
heads  of  families  in  the  parish,  in  communion  with  the 
Church,  disapproved  of  the  presentation.  An  action 
was  then  brought  by  the  patron  and  presentee  against 
the  members  of  the  Presbytery,  with  a  view  to  enforce 
upon  them  the  performance  of  their  duty  to  take  the 
presentee  on  trial,  that  they  might  judge  whether  he 
was  duly  qualified  to  be  ordained  and  inducted.  la 
that  action  it  was  found  and  adjudged  by  the  Court 
of  Session,  "  that  the  defenders,  the  Presbytery  of 
Auchterarder,  did  refuse  and  continue  to  refuse  to 
take  trial  of  the  qualifications  of  the  said  Robert 
Youngj  and  have  rejected  him  as  presentee,  on  the 
sole  ground  that  a  majority  of  the  male  heads  of 
families,  communicants  in  the  said  parish,  have  dis- 
sented, without  any  reason  assigned,  from  his  admis- 
sion as  minister,  and  that  the  Presbytery  in  doing  so 
have  acted  to  the  hurt  and  prejudice  of  the  pursuers, 
illegally,  and  in  violation  of  their  duty,  and  contrary 
to  the  provisions  of  the  statutes  libelled  on."  The 
Presbytery  having  appealed  against  this  interlocutor, 
it  was  affirmed  by  this  House. 

The  judgment  of  your  Lordships  was  to  be  applied 
by  the  Lord  Ordinary,  who  pronounced  a  judgment 
finding  and  declaring,  "  that  the  Presbytery  and  the 
individual  members  thereof  are  still  bound  and  ad- 
stricted  to  make  trial  of  the  qualifications  of  the  pur- 
suer Robert  Young ;  and  if  in  their  judgment,  after 
trial  and  examination  in  common  form,  he  is  found 
qualified,  to  receive  and  admit  him  minister  of  the 
parish  according  to  law."  This  judgment  of  the  Lord 
Ordinary,  against  which  there  was  no  appeal,  was 
duly  intimated  to  the  defenders,  who  are  members  of 
the  presbytery  of  JuchterardeVy  at  a  meeting  of  the 
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J^*^       presbytery,    and  they  were  requested   to  take  Mr. 

Fbrguson    Young  on  trial  accordingly ;  but  they  refused  to  do 

Eabl  of     ®^»  ^°^  referred  the  matter  to  the  commission  of  the 

KivBouLL.   Greneral  Assembly.     In  consequence,  Mr.  Young  has 

never  been  taken  on  trial  or  admitted  as  minister  of 

the  parish,  and  has  lost  the  profits  of  the  living. 

On  these  facts,  my  Lords,  I  am  of  opinion  that  this 
action  is  well  brought.  I  conceive  that  by  the  law  of 
Scotland  as  well  as  by  the  law  of  England^  and  I  be- 
lieve by  the  law  of  every  civilised  country,  where 
damage  is  sustained  by  one  man  from  the  wrong  of 
another,  an  action  for  compensation  is  given  to  the 
injured  party  against  the  wrongdoer. 

In  this  case,  if  there  be  injury,  there  seems  to  be 
no  doubt  of  the  damage ;  for  Mr.  Young  is  thereby 
deprived  of  the  status  of  minister  of  Auchterarder^ 
together  with  the  temporalities  of  the  living.  The 
patron,  likewise,  must  be  considered  as  suffering  a 
damage  for  which  he  is  entitled  to  compensation,  if 
there  be  an  illegal  refusal  to  admit  his  presentee  in 
violation  of  the  rights  conferred  upon  him  both  by 
common  and  statute  law. 

My  Lords,  is  it  not  equally  clear  that  the  defenders 
were  guilty  of  a  wrong  when  they  refused  to  obey  the 
law  as  declared  and  adjudged  by  the  Court  of  Session 
and  this  House  ?  The  duty  of  taking  on  trial,  and 
admitting,  if  duly  qualified,  the  presentee  of  the  law- 
fill  patron,  was  cast  upon  the  members  of  the  Presby- 
tery, who  ought  to  have  been  aware  of  that  duty  when 
they  themselves,  being  presented  by  the  patrons  of 
their  respective  parishes,  were  taken  on  trial  and  ad- 
mitted members  of  the  Presbytery.  They  ought  to 
have  been  awar  e  tha  while  they  continued  members 
of  the  Presbytery  they  could  not  get  rid  of  the  duties 
incumbent  upon  them  in  that  capacity.    They  might 
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have  known  that  the  law  of  the  land  affecting  the  civil       1842. 
rights  of  the  lieges  can  only  be  altered  by  the  Legis-    FBaouBow 
lature,  the  supreme  authority  in  the  State.  The  rights     ^  ^ 
of  patrons,  recognised  by  the  most  ancient  and  vene-    Kinnouxx. 
rable  authorities  in  the  law  of  Scotlandj  are  anxiously 
guarded  by  the  Acts  of  Parliament  establishing  the 
Reformed  Presbyterian  Church  of  Scotland  \  and  by 
the  Act  of  the  10th  of  Anne^  chap.  12,  which  we 
must  consider  binding,  although  it  has  been  said  to 
be  ultra  vires  of  the  British  Parliament,  it  is  expressly 
enacted,  "  That  the  Presbytery  of  the  bounds  shall 
receive  and  admit  such  qualified  person  minister  as  , 

shall  be  presented  by  the  patron." 

But  whatever  doubt  may  be  supposed  to  have  existed 
was  removed  by  the  solemn  judgment  of  the  Court  of 
Session  and  of  this  House ;  and  the  Lord  Ordinary 
was  unquestionably  authorised  in  pronouncing  the 
interlocutor,  whereby  the  defenders  must  be  consi- 
dered to  have  been  required  to  make  trial  of  Mf. 
Young^s  qualifications,  and  if  he  were  found  qualified, 
to  admit  him  minister  of  the  parish.  The  refusal  to 
obey  the  lawful  decree  of  a  Court  of  Justice  is  certainly 
a  wrong.  We  have  here,  therefore,  the  conjunction 
of  wrong  and  loss; — of  wrong  committed  by  the 
defenders,  and  loss  suffered  by  the  pursuers,  out  of 
which  an  action  arises ;  and  primd  facie  the  action  is 
maintainable. 

I  will  now  consider  the  several  objections  to  the 
action  brought  forward  on  the  part  of  the  Appellants. 

In  the  first  place,  it  is  said  that  the  Presbytery  is  a 
Court,  and  that  this  was  a  judicial  proceeding ;  where- 
fore no  action  can  be  maintained  against  the  mem- 
bers of  the  Court  although  their  judgment  be  erro- 
neous. There  can  be  no  doubt  that  for  many  pur- 
poses the  Presbytery  is  a  Court,  and  that  it  has  not 


312  CASES  IN  THE  HOUSE  OF  LORDS. 

1842.        only  ecclesiastical  fiiDCtions,  but  jurisdiction  in  cer- 
J^"^^       tain  civil  matters,  such  as  the  allotting  of  glebes,  and 
fju  the  repair  of  kirks  and  manses.     Where  the  Presby- 

KnTHouLL.  *^y  ^s  acting  judicially,  or  in  any  matter  where  its 
members  have  a  discretion  to  exercise,  no  action  could 
be  maintained  against  them,  at  least  without  malice 
expressly  charged  and  clearly  proved.  If  they  had 
taken  Mr.  Young  on  trial,  and  adjudged  that  he  was 
not  qualified,  from  being  minus  mfficiens  in  liter aturd^ 
or  from  any  objection  to  his  orthodoxy  or  his  morals, 
or  that  from  some  personal  defect  he  was  incapable  of 
satisfactorily  serving  the  cure,  their  judgment  could 
not  have  been  reviewed  by  any  Civil  Court ;  and  cer- 
tainly no  action  would  have  lain  against  them  on  the 
allegation  that  in  truth  he  was  well  qualified  and  free 
from  all  objection.  The  Church  judicatories,  acting 
within  their  jurisdiction,  must  ever  be  respected  and 
upheld.  But  when  the  members  of  the  Presbytery 
were  required  to  take  Mr*  Young  on  trial,  in  my 
opinion  they  were  required  to  do  a  mere  ministerial 
act.  Touching  that  act  they  had  no  discretion ;  they 
had  no  judgment  to  exercise.  How  then  could  it  be 
judicial  ?  There  is  no  diflSiculty  whatsoever  in  sepa- 
rating the  act  of  appointing  him  to  appear  before 
them  to  be  examined,  and  the  act  of  forming  a  judg- 
ment upon  his  qualifications  when  he  has  appeared 
before  them  and  been  examined.  It  is  for  a  refusal 
to  do  the  first  act  that  this  action  is  brought,  and  the 
first  act  is  purely  ministerial. 

Where  there  is  a  ministerial  act  to  be  done  by  per- 
sons who  on  other  occasions  act  judicially,  the  refusal 
to  do  the  ministerial  act  is  equally  actionable  as  if  no 
judicial  functions  were  on  any  occasion  entrusted  to 
them.  There  seems  no  reason  why  the  refusal  to  do 
a  ministerial  act  by  a  person  who  has  certain  judicial 
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functions  should  not  subject  him  to  an  action,  in  the 
same  manner  as  he  is  liable  to  an  action  for  an  act 
beyond  his  jurisdiction.  The  refusal  to  do  the  minis- 
terial act  is  as  little  within  the  scope  of  his  functions 
as  Judge,  as  the  act  where  his  jurisdiction  is  exceeded. 
In  the  act  beyond  his  jurisdiction  he  has  ceased  to  be 
a  Judge.  As  to  the  ministerial  act,  which  may  be  ini- 
tiatory to  a  judicial  proceeding,  he  is  not  yet  clothed 
with  the  judicial  character. 

In  the  able  argument  on  behalf  of  the  Appellants 
at  the  bar,  it  has  hardly  been  denied  that  the  action  is 
maintainable,  if  the  act  to  be  done  was  of  a  ministerial 
nature  ;  for  the  general  proposition  that  public  func- 
tionaries appointed  to  act  ministerially  are  liable  to 
an  action  at  the  suit  of  any  one  who  suffers  damage 
from  their  breach  of  duty,  was  not  disputed.  Every 
thing,  therefore,  turns  on  the  quality  of  the  act;  and 
how  is  the  act  of  the  Presbytery  in  taking  the  pre- 
sentee on  trial,  to  be  distinguished  from  the  act  of  the 
Archdeacon  or  of  the  Bishop  in  inducting  to  a  living  ? 
The  Archdeacon  and  the  Bishop  have  both  judicial 
functions ;  but  in  inducting  to  a  living,  where  the 
right  is  ascertained,  they  have  to  do  a  ministerial  act ; 
and  for  wrongfully  refusing  to  do  that  act  the  law 
gives  an  action  to  recover  damages  against  them,  to 
the  parties  aggrieved. 

At  common  law  there  were  no  damages  in  quare 
impedit,  because  this  was  in  the  nature  of  a  real  action 
to  try  the  right  of  advowson ;  but  for  a  refusal  to 
admit  after  a  judgment  in  quare  impedit,  I  have  no 
doubt  that  damages  might  have  been  recovered  at 
common  law. 

Is  there  not  a  ministerial  duty  cast  upon  the  Pres- 
bytery by  43  Geo.  3,  cap.  54,  sec.  16,  to  take  a  person 
elected   parish  schoolmaster  on  trial  as  to   his  suf- 
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18^       ficiency  for  the  office  in  respect  of  morality,  religion, 
Fbrouson    9cad  literature;  and  would  not  a  person  so  elected 
Earl  op     ^^^^  ^  remedy  against  the  members  of  a  Presbytery 
KiNifouLL.   who  refused  so  to  do,  whereby  he  could  not  be  ad- 
mitted to  his  office  ? 

The  members  of  Presbytery  need  not  feel  their 
dignity  hurt  by  this  doctrine ;  for  I  humbly  appre- 
hend it  would  apply  to  the  supreme  Judges  of  Scot-- 
landj  the  senators  of  the  College  of  Justice.  By  the 
Scots  Statutes,  1579,  chapter  93,  and  1692,  chapter 
134,  it  was  enacted,  that  "  when  the  place  of  any  or- 
dinary Lord  of  Session  became  vacant,  the  Crown 
was  to  present  and  nominate  a  man  that  feared  God, 
was  of  good  literature,"  and  other  qualifications  enu- 
merated, "  who  should  be  first  sufficiently  tried  and 
e;icamined  by  the  Lords  of  Session ;  and  in  case  the 
person  presented  should  not  be  found  so  qualified  by 
them»  it  should  be  lawful  to  the  said  Lords  to  refuse 
the  person  presented  to  them,  and  the  King's  Majesty 
was  to  present  another  so  oft  as  he  pleased,  till  the 
person  presented  were  found  qualified." 

After  the  case  of  Hatdane  (r),  who,  in  1722,  being 
appointed  a  Lord  of  Session  by  the  Crown,  was  rejected 
by  the  Court  as  disqualified,  but  found  on  appeal  to 
be  well  qualified  by  this  House,  the  British  statute  of 
10  Geo.  1,  c.  19,  passed,  by  which  the  examination 
of  the  person  nominated  Judge,  by  the  Judges  of  the 
Court  of  Session,  is  continued ;  and  if  the  person  so 
nominated  shall  on  such  examination  be  found  duly 
qualified,  then  they  shall  forthwith  admit  and  receive 
him  ;  but  if  they  think  there  is  just  ground  to  object 
to  the  qualifications  of  the  person  so  nominated,  they 
are  to  lay  the  whole  matter  before  the  King,  who  may 
either  order  him  to  be  admitted,  or  may  nominate 
another  in  his  place. 

(r)  Robertson's  Appeal  Cases,  422. 
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The  trial  is  still  necessary,  and,  as  is  well  known, 
the  Judge  appointed  by  the  Queen's  letter  must  first 
give  proof  of  his  learning  and  skill  as  Lord  Proba-- 
tioner,  before  he  takes  his  place  on  the  bench,  and  is 
admitted  as  a  member  of  the  Court.  During  the 
present  session  your  Lordships  have  had  the  advan- 
tsLge  of  having  laid  before  you  two  most  excellent 
experimental  judgments,  by  Lord  Probationer  Ivoty 
and  Lord  Probationer  Murray. 

Now,  my  Lords,  if  we  may  conceive  (what  caii 
never  happen)  that  the  Judges  of  the  Court  of  Session 
should  pass  an  Act  of  Sederunt  to  the  effect  that 
Judges  ought  not  to  be  intruded  on  the  College  of 
Justice,  and  that  the  Court  would  not  take  on  trial 
any  one  appointed  by  the  Crown  to  be  a  Judge,  if  a 
majority  of  the  advocates  and  writers  to  the  signet 
practising  in  the  Parliament  House  should,  without  as- 
signing any  reason,  dissent  from  the  appointment,  and 
afterwards  putting  this  Veto  Ax^t  in  execution,  should, 
on  the  sole  ground  of  the  dissent,  refuse  to  take  on 
trial  a  person  duly  appointed  a  Judge  of  the  Court  by 
the  Queen's  letter, — still  more,  if  upon  appeal  to  the 
House  of  Lords,  this  Veto  Act  being  adjudged  to  be 
illegal,  null,  and  void,  there  should  be  a  declaration 
by  this  House  that  the  Judges  of  the  Court  of  Session 
were  bound  and  adstricted  to  take  the  party  on  trial, 
and  they  were  still  positively  to  refuse  to  do  so, — I 
cannot  doubt  that,  having  been  thereby  guilty  of  a 
breach  of  the  law,  they  would  be  liable  in  an  action 
to  make  reparation  in  damages  to  him  who  had  suf- 
fered a  loss  from  their  wrong.  Of  law,  I  hope  it  may 
ever  be  said  with  truth  in  this  country,  "  All  things 
do  her  homage;  the  very  least  as  feeling  her  care, 
and  the  greatest  as  not  exempted  from  her  power." 

But  it  is  said  that  this  action  is  an  interference 
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1842.        ^ith  the  right  of  the  Church  to  confer  holy  orders. 
FKftousoN    God  forbid  that  a  Civil  Court  should  exercise  a  judg- 
V.  ment  as  to  whether  any  one  is  qualified  to  preach  the 

KiKNouLL,  Gospel  or  to  administer  the  sacraments !  But  I  enter- 
tain no  doubt  as  to  the  jurisdiction  of  Civil  Courts  to 
command  the  proper  ecclesiastical  authorities  to  in- 
quire whether  a  person  is  so  qualified,  who,  if  he  be 
to  qualified,  is  entitled  by  law  to  a  certain  status  in 
the  Church ;  and  if  they  find  him  so  qualified,  to  do 
what  is  necessary  to  enable  him  to  enjoy  his  prefer- 
ment. 

By  the  Act  of  Uniformity,  13  &  14  Charles  2,  c.  4, 
8«  19,  no  one  may  preach  as  lecturer  in  any  church 
unless  he  be  first  approved  and  thereunto  licensed  by 
the  Archbishop  of  the  province  or  the  Bishop  of  the 
diocese.  Can  the  Archbishop  and  Bishop  refuse  their 
licence  as  they  please?  No.  The  Court  of  King's 
Bench  will  compel  them  to  grant  a  licence  to  a  per- 
son appointed  to  a  lectureship,  or  to  give  a  sufficient 
reason  why  they  refuse  to  do  so. 

In  the  case  of  The  King  v.  The  Churchwardens  of 
St  Bartholomew^  in  12  Will.  3  (s),  it  was  held  by 
Holt,  Chief  Justice,  "  that  though  it  was  punishable 
by  the  statute  for  any  person  to  be  lecturer  and 
preach  without  licence,  yet  the  Ordinary  had  no  power 
over  the  right ;  nor  has  he  an  arbitrary  power  to  license 
or  not,  but  was  bound,  ex  justitiA,  to  license  if  the 
person  were  orthodox,  an  honest  liver,  and  loyal." 

So,  upon  an  application  for  a  mandamus  to  compel 
the  Bishop  to  grant  a  licence  under  the  Act  of  Uni- 
formity, Lee  J  Chief  Justice,  said,  "  There  can  be  no 
question  but  this  Court  hath  jurisdiction  in  all  cases 
of  this  nature ;  but  the  question  is,  whether  this  be  a 

(«)  ldEa8t,421,  D. 
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proper  case  for  the  Court  to  exercise  that  jurisdiction  ?        1842. 
Where  a  person  appears  to  have  a  right,  this  Court    Faaousow 
will  compel  the  Bishop  to  grant  a  licence,  or  show         ^• 
good  reason  to  the  contrary."    In  The  King  v.  Bloer,    Kiaiioull. 
Lord  Mansfield  said,  "  If  the  Bishop  had  refused  with- 
out cause  to  license  him,  he  might  have  had  a  man- 
damus to  the  Ordinary,  to  compel  the  Ordinary  to 
grant  him  a  licence.*' 

In  The  King  v.  The  Archbishop  of  Canterbury  (<), 
which  was  referred  to  by  my  noble  and  learned  friends, 
Lord  JEUenborough  lays  down  the  law  upon  this  sub- 
ject with  his  usual  force  and  perspicuity ;  and  in  The 
King  v.  The  Bishop  of  London  (m),  he  holds  that  the 
Bishop  has  not  an  arbitrary  power  of  refusing  a  licence, 
but  must  exercise  his  discretion  fairly  upon  the  fitness 
of  the  person  applying  to  him,  secundum  (equum  et 
bonum.  And  he  says,  '^  Suppose  he  should  return  non 
idoneus  generally,  can  we  compel  him  to  state  all  the 
particulars  from  whence  he  draws  his  conclusion?  Is 
there  any  instance  of  a  mandamus  to  the  Ordinary  to 
admit  a  candidate  to  holy  orders,  or  to  specify  the 
reasons  why  he  refused  ?  If,  indeed,  it  had  appeared 
that  the  Bisiiop  had  exercised  his  jurisdiction  partially 
or  erroneously,  if  he  had  assigned  a  reason  for  his 
refusal  to  license  which  had  no  application  and  was 
manifestly  bad,  the  Court  would  interfere." 

In  that  case,  the  rule  for  a  mandamus  was  dis- 
charged on  an  affidavit  by  the  Bishop  that  the  party 
applying  had  been  admitted  to  his  presence,  with  a 
view  to  his  being  approved  and  licensed ;  that  he  had 
made  diligent  inquiry  concerning  his  conduct  and 
ministry,  and,  being  convinced  from  such  inquiry  that 
he  was  not  a  fit  person  to  be  allowed  to  lecture,  he 

(0  15  East,  117.  {u)  13  East,  419. 
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1M2.       had  conscientiously  determined,  after  having  heard 
Fbbousow    ^^^9  that  he  could  not  approve  or  license  him. 

^'  The  English  authorities  diflfer  as  to  whether  the 

KiiTMouLL.  Bishop  is  bound  to  specify  his  reasons ;  it  having  been 
held  in  Specofs  case  (x)  that  he  must ;  but  they  all 
agree,  that  if  an  insufficient  reason  is  assigned,  he 
may  be  compelled  to  proceed  to  do  the  acts  as  Ordi- 
nary which  are  necessary  to  enable  the  party  with  the 
inchoate  right  to  enter  into  fiiU  possession  of  the 
benefice. 

So,  if  the  Ecclesiastical  Court  in  a  process  of 
deprivation,  is  proceeding  within  its  jurisdiction  to 
deprive  for  what  would  be  just  ground  of  depriva- 
tion, as  immorality,  heterodoxy,  or  disobedience  to  the 
canons  of  the  Church,  no  Civil  Court  would  interfere ; 
and  an  erroneous  judgment  would  only  be  ground  of 
appeal  to  a  superior  Ecclesiastical  Court.  But  Free 
V.  Burgoyne  {y)  shows  that  prohibition  will  be  granted 
by  the  Civil  Courts  if  the  Ecclesiastical  Courts  are 
proceeding  to  deprive  for  that  which  is  not  just 
cause  of  deprivation;  and  a  sentence  of  depriva^ 
tion  showing,  ex  facky  that  it  was  founded  on  that 
which  would  not  be  just  cause  of  deprivation,  would 
be  a  nullity. 

All  proper  respect  is  to  be  shown  to  ecclesiastical 
authority ;  but  authority  must  be  defined,  or  despotism 
would  be  established,  and  true  religion  would  be  sa- 
crificed to  the  ambition  of  those  who  delude  them- 
selves into  the  belief  that  they  are  consulting  its  beat 
interests. 

The  counsel  for  the  Appellants  strongly  urged  that 
they  were  only  liable  to  be  dealt  with  criminally  for 
what  was  acknowledged  to  be  disobedience  to  the  law ; 

ix)  5  Rep.  51.  (y)  5  Barn.  &  Cres.  400  ;  8 
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and  it  was  assumed  that  in  England  no  action  would 
lie  for  damages  arising  from  a  refusal  to  obey  a  man- 
damus. The  common  remedy  is  certainly  by  attach- 
ment, because  it  is  more  speedy  and  more  effectual ; 
but  I  by  no  means  agree  to  the  position,  that  if,  after  a 
mandamus  ordering  an  act  to  be  done,  or  cause  shown 
to  the  contrary,  and  a  return  made  being  set  aside  as 
insufficient,  an  absolute  mandamus  were  to  go  and  to 
be  disobej^ed,  an  action  would  not  lie.  Suppose  a 
mandamus  to  churchwardens  to  make  a  rate  under  the 
Church  Building  Act,  for  the  purpose  of  paying  off  a 
debt  charged  upon  the  church  rates,  it  might  be  no 
remedy  to  the  creditor  merely  to  put  the  church- 
wardens in  prison ;  but  an  action  would  enable  him 
to  get  at  their  property ;  and  according  to  all  prin- 
ciple and  analogy,  such  an  action  is  maintainable. 
Where  a'n  award  is  made  under  a  rule  of  Court  there 
may  bt'  an  attachment  for  the  contempt,  or  an  action 
for  nonperformance  of  the  award.  The  rule  pro- 
pounded by  the  Attorney-general,  that  there  is  no 
mandamus  where  there  is  an  action,  and  no  action 
where  there  is  a  mandamus,  is  not  universal,  and  at 
any  rate  applies  only  to  the  original  grant  of  the 
mandamus,  and  not  to  the  remedy  for  disobeying  it. 
Although  there  might  be  a  charge  of  horning  against 
these  defenders  for  disobedience  to  Lord  Murray^ 
interlocutor,  no  authority  has  been  cited  to  us  to 
show  that  an  action  for  compensation  in  damages 
is  incompetent. 

The  difficulty  pointed  out,  of  finding  on  which  side 
the  different  members  of  the  Presbytery  voted,  would 
apply  to  a  criminal  as  well  as  a  civil  proceeding ;  for 
those  members  of  the  Presbytery  who  were  desirous 
of  obeying  the  law  could  not  be  liable  to  punishment, 
and  it  would  be  incumbent  on  the  prosecutor  to  show 
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1842,       who  were  contumacious.     It  seems  strange  to  make 

Fbrousoic    *'^^^  objection,  when  the  defenders  admit  on  the  record 

^'  that  they  were  members  of  the  Presbytery  of  Auch- 

KiHHouLL.   terarderj  and  that  they  refused  to  take  the  presentee 

on  trials.     I  must  observe  likewise  that  the  action  is 

not  brought  for  the  act  of  the  majority,  but  against 

each  defender  for  his  own  delict,  from  which  damage 

has  accrued  to  the  pursuers. 

This  reasoning  answers  the  objection  that  the  Pres- 
bytery is  not  sued  as  a  body*  It  would  have  been 
preposterous  to  have  sued  the  Presbytery  as  a  body, 
or  to  have  made  the  Presbytery  as  a  body  co-defender 
with  the  individual  members  sued.  Proceedings  may 
be  taken  against  the  Presbytery  as  a  body,  to  compel 
it  to  do  an  act  which  as  a  body  it  must  do ;  but  as  a 
body  it  cannot  be  sued  ex  delicto.  Suppose  a  Court 
is  constituted  of  a  single  Judge,  if  an  action  is  brought 
against  him  for  any  excess  of  jurisdiction  he  is  not 
sued  as  a  Judge,  but  as  an  individual  who  assumed  to 
act  without  authority.  If  the  Court  consisted  of 
several  who  concurred  in  the  act,  they  would  likewise 
be  sued  as  individuals,  and  those  only  are  to  be  sued 
who  concurred  in  the  act.  The  action  is  not  against 
the  Court,  but  against  individuals  who  have  committed 
a  wrong ;  so  if  the  members  of  the  Court  are  required 
by  law  to  do  a  ministerial  act,  and  they  refuse,  the 
wrong  is  by  the  refusing  individuals,  and  against  them 
only  is  the  remedy.  Each  dissenting  member  of  the 
Presbytery  would  have  been  guilty  of  a  wrong,  even 
if  a  majority  had  taken  the  presentee  on  trial ;  but 
that  would  have  been  a  case  of  injuria  absque  damno^ 
and  no  action  would  have  arisen ;  but  when  there  is  a 
conjunction  of  wrong  and  damage,  the  injured  party 
may,  at  his  election,  sue  the  whole  or  any  portion  of 
the  wrongdoers. 
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Next  it  is  said,  the  summons  is  bad,  as  it  contains 
no  allegation  of  malice.  Where  the  Judge  of  an  in- 
ferior Court,  acting  within  his  jurisdiction,  from  cor- 
rupt motives  gives  a  wrong  decision,  malice  is  the 
foundation  of  any  action  against  him,  and  malice 
must  be  alleged  and  proved.  But  this  action  is  for  a 
refusal  to  do  a  ministerial  act,  and  the  summons 
shows  that  the  defenders  have  committed  a  wrong 
which  has  worked  damage  to  the  pursuers.  I  must 
likewise  observe  that  malice  in  the  legal  acceptation 
of  the  word  is  not  confined  to  personal  spite  against 
individuals,  but  consists  in  a  conscious  violation  of 
the  law  to  the  prejudice  of  another.  The  facts  charged 
and  admitted  in  this  case  amount  to  a  deliberate  dis- 
obedience of  the  law  of  the  land,  the  necessary  conse- 
quence of  which  is  a  prejudice  to  the  pursuers ;  and 
it  is  a  well-established  maxim  that  every  one  must  be 
taken  to  intend  the  necessary  consequence  of  his 
deliberate  acts. 

Then  we  are  told,  that  the  action  cannot  be  main- 
tained, because  there  was  no  mandate  in  the  original 
interlocutor  of  the  Court  of  Session  affirmed  by  this 
House,  or  in  the  last  interlocutor  of  the  Lord  Ordi- 
nary, from  which  there  was  no  appeal ;  and  that  with- 
out a  mandate,  the  Presbytery  was  at  liberty  to  refer 
the  matter  to  the  General  Assembly.  I  conceive 
that  the  declaration,  that  "  the  refusal  of  the  Presby- 
tery to  take  the  presentee  on  trials  was  illegal  and  in 
violation  of  their  duty,  and  that  they  were  bound  and 
adstricted  to  take  him  on  trials,  and  if  found  qualified, 
to  admit  him  minister  of  the  parish,"  is  equivalent  to 
a  mandate  to  that  effect.  The  duty  to  do  a  specific 
act  being  declared,  the  law  commands  that  it  shall 
be  done.  The  reference  to  the  General  Assembly  was, 
under  these  circumstances,  a  mere  evasion,  and  was 

Y  3 


1842. 
Fbrguson 

V. 

Eablof 
KiimooLii. 


322  CASES  IN  THE  HOUSE  OF  LORDS. 

1842.        tantamount  to  a  direct  refusal ;  it  may  be  likened  to 

Ferguson    ^^^  resolution  of  a  vestry  to  adjourn  for  a  year  when 

^  ^'  a  motion  has  been  made  for  a  church  rate,  which  has 

Earl  op 
KiNKouLL.   been  clearly  held  to  amount  to  a  refusal  to  grant  any 

rate.     The  reference  to  the  General  Assembly,  the 

authors  of  the  Veto  Law  adjudged  to  be  invalid,  was 

a  mere  defiance  of  the  Courts  which  had  pronouned 

that  judgment. 

Perhaps  I  ought  to  notice  the  argument,  that,  at 
all  events,  this  is  a  case  of  injuria  absque  damno; 
because  the  patron  is  indemnified  by  the  vacant 
stipend ;  and  the  presentee,  with  respect  to  the  tem- 
poralities  of  the  living  (which  alone  can  be  the  sub- 
ject of  compensation),  till  in  holy  orders  has  neither 
jus  in  re  nor  jus  ad  rem.  But,  without  at  all  con- 
sidering the  question  whether  the  patron,  under  the 
circumstances,  is  entitled  to  the  vacant  stipend,  or  the 
uses  to  which  it  is  to  be  applied,  this  boon  never 
could  be  given  to  him  as  a  satisfaction  for  the  wrongful 
act  of  the  Presbytery  in  violating  his  right  of  pa- 
tronage, and  cannot  be  considered  the  measure  of  the 
damage  which  he  thereby  sustains.  As  to  the  pre- 
sentee, he  is  debarred  from  his  status  as  minister  of 
the  parish  of  Auchterarder,  to  which,  in  the  absence 
of  all  objection  to  him,  we  are  bound  to  suppose  he 
is  entitled,  together  with  the  profits  of  the  living. 

The  doctrine  has  been  hinted  at  by  the  counsel  for 
the  Appellants,  rather  than  explicitly  announced,  that 
the  spiritual  office  of  minister  of  a  parish  in  Scotland 
may  be  entirely  separated  from  the  temporalities,  and 
that  the  Church,  renouncing  the  temporalities,  may 
dispose  of  the  spiritual  office  as  it  pleases.  To  this 
doctrine  I,  for  one,  beg  leave  to  express  my  dissent. 
By  the  law  of  the  land,  in  framing  which  the  Church 
was  a  party,  the  temporalities  are  united  to  the  spi- 
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ritual  office;  and  this  office,  with  the  temporalities, 
is  to  be  enjoyed  by  the  person,  duly  qualified,  pre- 
sented by  the  patron,  the  authorities  of  the  Church 
being  the  sole  judges  of  his  qualifications.  There  is 
a  civil  right  to  this  office,  which  the  Civil  Courts  will 
recognise  and  vindicate.  A  renunciation  of  the  tem- 
poralities of  the  Church,  with  a  view  to  retain  spiritual 
jurisdiction,  cannot  be  made  by  those  who  continue 
members  of  the  Establishment. 

But  the  defence  is  explicitly  and  broadly  put  forth, 
that  the  defenders  are  bound  by  the  Veto  Law,  and 
not  by  the  decrees  of  the  Court  of  Session  or  of  thfe 
House,  because  **they  have  come  under  the  most 
solemn  obligations  to  conform  themselves  to  the  dis- 
cipline of  the  Church,  and  the  authority  of  its  several 
judicatures." 

My  Lords,  it  is  impossible  not  to  respect  those  who 
are  actuated  by  the  construction  they  conscientiously 
put  upon  an  oath,  however  erroneous  it  may  be ;  but, 
my  Lords,  it  is  my  duty  to  say,  that  all  oaths  of  obe- 
dience to  superiors  are  attended  with  the  implied 
condition  that  their  commands  are  lawful.  From  the 
time  of  St.  Thomas  d  Becket  till  now  there  has  been 
no  such  pretension  in  any  part  of  this  island  as  that 
ecclesiastics,  in  the  exercise  of  a  liherum  arbitrium 
inherent  in  them,  are  of  their  own  authority  con- 
clusively to  define  and  declare  their  own  power  and 
jurisdiction,  and  that  no  civil  tribunal  can  call  in 
question  the  validity  of  the  acts  or  proceedings  of  any 
ecclesiastical  Court.  In  the  most  palmy  days  of  Po- 
pery in  England,  if  "the  Courts  Christian*'  exceeded 
their  jurisdiction,  as  if  they  were  seeking  to  enforce 
an  unlawful  canon,  instead  of  appealing  to  the  Arch- 
bishop or  to  the  Vatican  at  Rome,  an  application  was 
made  to  the  Courts  of  tVestminster  Hall  for  a  prohibi- 
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tion ;  the  prohibition  was  granted,  and  the  law  would 
easily  have  vindicated  its  dignity  if  the  Bishop  had 
insisted  on  proceeding  in  the  face  of  the  prohibition, 
I  am  not  aware  that  the  Roman-catholic  Church  in 
Scotland  claimed  a  higher  exemption  from  civil 
authority  than  the  Roman-catholic  Church  in  Eng- 
land^ or  that  the  founders  of  the  Reformed  Presby- 
terian Church  in  Scotland  claimed  for  it  a  higher 
exemption  from  civil  authority  than  the  Roman- 
catholic  Church  to  which  it  succeeded. 

The  controversy  out  of  which  this  action  springs 
depends  upon  the  construction  of  certain  Acts  of 
Parliament  which  regulate  and  protect  the  rights  of 
patrons.  It  is  surely  for  the  Supreme  Court  of  this 
empire  to  put  a  construction  upon  these  Acts.  Having 
done  so,  and  declared  the  Veto  Act  to  be  illegal  and 
void,  can  the  defenders  be  heard  afterwards  to  say 
that  they  are  still  ordered  by  their  ecclesiastical  su- 
periors to  be  guided  by  the  Veto  Act,  and  that  they 
are  bound  to  obey  their  ecclesiastical  superiors  ? 

Finally,  we  were  much  pressed  with  the  hardship 
to  which  the  Appellants  are  exposed  by  being  held 
liable  to  actions  for  acting  according  to  their  con- 
sciences. I  do  not  think,  my  Lords,  that  where  the 
law  is  clear,  the  hardship  of  being  obliged  to  obey  it 
is  a  topic  that  can  be  listened  to  in  a  Court  of  Justice. 
There  can  be  nothing  more  dangerous  than  to  allow 
the  obligation  to  obey  a  law  to  depend  upon  the 
opinion  entertained  by  individuals  of  its  propriety, 
that  opinion  being  so  liable  to  be  influenced  by  in- 
terest, prejudice,  and  passion  ;  the  love  of  power, 
still  more  deceitful  than  the  love  of  profit ;  and  that 
most  seductive  of  all  delusions,  tliat  a  man  mav 
recommend  himself  to  the  Almighty  by  exercising 
a  stern  control   over   the    religious   opinions   of  his 
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fellow  men.  The  danger  of  setting  conscience  against        1842. 
law  has  been  recently  illustrated   both  in  Scotland    pbrouson 
and  in  England^  by  the  refusal,  on  the  score  of  con-  »• 

science,  to  pay  contributions  for  the  maintenance  of  Kiknoull. 
the  clergy  and  the  Church,  which  the  law  has  enjoined. 
Whilst  the  Appellants  remain  members  of  the  Esta- 
blishment, they  are,  in  addition  to  their  sacred  cha- 
racter, public  functionaries  appointed  and  paid  by  the 
State,  and  they  must  perform  the  duties  which  the  law 
of  the  land  imposes  upon  them.  It  is  only  a  voluntary 
body,  such  as  the  Relief  or  Burgher  Church  in  Scot- 
land,  self-founded  and  self-supported,  the  members  of 
which  can  say  they  will  be  entirely  governed  by  their 
own  rules. 

In  conclusion,  my  Lords,  I  hope  I  may  be  permitted 
to  express  my  heartfelt  grief  at  the  unfortunate 
course  which  the  Appellants  have  pursued  in  resist- 
ing the  authority  of  the  Court  of  Session  and  of  this 
House,  to  enforce  the  Acts  of  the  Legislature.  The 
son  of  a  minister  of  the  Church  of  Scotland,  and 
reared  in  her  bosom,  I  have  ever  professed  and  felt 
for  her  the  deepest  veneration  and  the  warmest  aflFec- 
tion.  I  believe  that  no  church  ever  more  effectually 
attained  the  great  ends  of  an  Establishment,  in  in- 
structing the  people  in  the  truths  of  religion,  and 
edifying  them  by  its  consolations.  I  believe  it  is 
mainly  owing  to  the  ministrations  of  her  clergy  that 
the  inhabitants  of  Scotland  have  been  so  remarkable 
for  orderly,  industrious,  and  pious  habits.  I  earnestly 
wish  permanence  and  prosperity  to  her,  and  that  she 
may  dispense  the  blessings  of  the  true  faith  to  distant 
generations.  But  for  this  purpose  her  present  mem- 
bers must  respect  the  supremacy  of  the  law,  as  their 
predecessors  have  done;  and  it  can  be  no  disparage- 
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ment  to  them  to  follow  such  illustrious  examples  as 
Moncrieff  Bud  Erskine^  Robertson  and  Blair. 

If  there  be  any  Acts  of  Parliament  on  the  statute 
book  which  are  supposed  to  stand  in  the  way  of  salu- 
tary reform  in  the  Church,  let  there  be  an  application 
to  Parliament  that  they  may  be  modified  or  repealed, 
and  I  am  sure  that  it  will  be  received  with  the  high- 
est respect  for  the  applicants,  and  the  most  sincere 
desire  to  comply  with  their  wishes ;  but  a  defiance  of 
Courts  of  Justice  and  of  the  Legislature,  inevitably 
leads  to  confusion  and  mischief;  and  a  perseverance 
in  such  ill-advised  counsels  must  either  end  in  the 
total  subversion  of  the  Establishment,  or  in  a  schism 
which  would  for  ages  impair  its  respectability  and 
usefulness. 


The  following  order  was  afterwards  entered  on  the 
Journals : — 

**  It  is  ordered  and  adjudged,  by  the  Lords  Spiri- 
tual and  Temporal,  in  Parliament  assembled,  that  the 
said  petition  and  appeal  be,  and  is  hereby  dismissed 
this  House;  and  that  the  said  interlocutor  therein 
complained  of  be,  and  the  same  is  hereby  affirmed. 
And  that  the  Appellants  do  pay  or  cause  to  be  paid, 
to  the  Respondents,  the  costs  incurred  in  respect  of  the 
said  apped." — ^Lords'  Journals  for  1842,  p.  628. 
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Francis  Hamilton,  Esq.  .     -     -     -  Appellant.  1842: 

^  ^^  March  4.  11. 


Mary  Hamilton,  Jessie  Hamilton, 
James  Hamilton,  and  Archibald 
Hamilton,  Children  of  Archibald 
Hamilton^  Esq.,  deceased     -     -     - 


14,  16. 

Aug.  0. 


Respondents. 


M.  C,  an  unmarried  woman,  while  living  with  her  mother,  had  two     Marriagey 
children  by  ^.  /f.,  a  single  man,  who  g^ve  bond  to  the  parish  to       Proof  of. 
indcninify  it  against  their  maintenance.     He  afterwards  changed   husband  and 
his  residence,  and  M,  C,  went,  with  her  two  children,  to  reside         a'^^' 
in  his  house,  and  so  resided  till  his  death.     Shortly  after  this        '^9^'*^' 
change  of  residence  he  obtained  from  his  law  agent  a  form  of 
words  necessary,  by  the  Scotch  law,  to  constitute  a  marriage.    He 
then  wrote  this  note :  **  My  dearest  May, — I  hereby  solemnly 
declare  that  you  are  my  lawful  wife,  though  for  particular  reasons 
I  wish  our  marriage  to  be  kept  private  for  the  present.    I  am  your 
affectionate  husband,  A.  H."    This  note  was  aiddressed,  inside,  to 
•<  M.  C,"  but  outeide,  to  "  Mrs.  A.  H."     He  deposited  the  note 
with  the  law  agent,  saying  '^  it  would  please  and  satisfy  her,"  but 
directed  the  agent  to  keep  it  a  secret  till  his,  A,  H,%  death.    A.  H. 
always  represented  himself  to  his  relations  as  a  single  man. 

Held  that  a  valid  marriage  had  been  constituted  between  these  par- 
ties ;  that  the  words  of  the  paper  were  sufficient  for  that  purpose, 
80  far  as  the  man  was  concerned ;  and  that  his  conduct  and  ex- 
pressions to  the  law  agent,  together  with  the  subsequent  residence 
of  the  woman  with  him,  must  be  taken  as  evidence  of  her  know- 
ledge of  the  paper,  and  her  assent  to  it. 

The  law  agent  was,  under  the  circumstances,  here  equally  the  agent 
of  the  wife  as  of  the  husband,  for  the  purpose  of  the  custody  of 
this  paper. 

This  was  an  action  of  declarator  of  illegitimacy, 
instituted  by  the  Appellant,  who  claimed  to  be  next 
of  kin  and  heir-at-law  of  Archibald  Hamilton,  de- 
ceased. The  question  at  issue  was  raised  on  the  face 
of  the  summons,  which,  after  setting  forth  that  the 
Respondents  were  bom  of  Mai/  Clark ,  and  that  Arcki' 
bald  Hamilton,  the  Appellant's  brother,  who  died  in 
February  1823,  was  alleged  to  be  their  father,  pro- 
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1842.        ceeded  in  these  terms : — "  That  the  said  Archibald  Ha- 
Hamilton    ^^^^^^  ^as  never  married  to  the  said  May  Clarke  nor 
V.  were  the  said  Archibald  Hamilton  and  May  Clark  by 

habit  and  repute  husband  and  wife ;  but  the  said  May 
Clarke  in  so  far  as  she  was  known  to  be  connected  with 
the  said  Archibald  Hamilton^  was  known  only,  and 
declared  by  himself  to  his  friends  and  acquaintances, 
to  be  a  person  with  whom  he  lived  in  illicit  intercourse, 
and  as  the  mother  of  the  said  children :  That  the  said 
Archibald  Hamilton  was  always  known,  and  held  and 
reputed  to  be,  an  unmarried  man,  down  to  the  period 
of  his  decease  as  aforesaid,  and  he  was  buried  as  an 
unmarried  man :  That  the  said  Mary  Hamilton^  Jen- 
net or  Jessie  Hamilton^  James  Hamilton^  and  Archibald 
Hamilton,  are  bastards,  or  at  least  are  not  the  lawful 
children  of  the  said  Archibald  Hamilton,  and  they 
were  never  legitimated,  and  have  no  title  to  any  of  the 
civil  rights  which  would  have  been  competent  to  his 
lawful  children :  nevertheless  they  falsely  pretend  that 
they  are  the  lawful  children  of  the  said  Archibald 
Hamilton^  in  prejudice  of,  and  to  the  great  hurt  and 
injury  of,  the  pursuer,  who  is  his  nearest  and  lawful 
apparent  heir  as  aforesaid:  Therefore  it  ought  and 
should  be  found  and  declared,  by  decree  of  the  Lords 
of  our  Council  and  Session,  that  the  said  Mary  Ha- 
milton, Jennet  or  Jessie  Hamilton,  James  Hamilton, 
and  Archibald  Hamilton,  are  bastards,  or  at  least  are 
not  the  lawful  children  of  the  said  Archibald  Hamil- 
ton-, their  mother,  the  said  May  Clark,  never  having 
been  married  to  him;  and  that,  therefore,  they  have  on 
title  to  any  of  the  legal  or  civil  rights  which  would 
have  been  competent  to  his  lawful  children." 

Defences  were  lodged  by  the  Respondents,  and  evi- 
dence, parole  and  documentary,  was  adduced  on  both 
sides  to  a  considerable  extent. 
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The  facts  of  the  case  were  these : — Archibald  Ha-       Jlf !li 
vii/ton,  the  father  of  the  Respondents,  was  a  surgeon    Hamilton 
in  the  army,  and  was  commonly  called  Dr.  Hamilton.    YLMii^tan 
On  leaving  the  service  he  came  to  reside  in  Edin- 
hurghy  where  his  sisters  had  a  house,  and  he  resided 
with  those  sisters  for  some  years.     He  formed  a  con- 
nexion with  May  Clark^  the  mother  of  the  Respon- 
dents, a  person  in  a  rank  of  life  much  inferior  to  his 
own.     At  the  commencement  of  that  connexion  the 
parties  did  not  reside  together,  and  the  connexion  was 
at  first  undoubtedly  illicit. 

About  the  year  1816  or  1817,  the  attention  of  the 
parochial  authorities  had  been  directed  to  the  situation 
of  the  Respondents'  mother,  who  then  resided  in  the 
Canongate  of  Edinburgh  with  two  of  the  Respondents, 
Mary  and  Jennet  Hamilton.  To  prevent  any  proceed- 
ings for  ejecting  the  Respondents'  mother  from  their 
residence.  Dr.  Hamilton  at  that  time  came  forward, 
and,  along  with  a  friend,  entered  into  an  obligation 
that  these  two  children,  therein  described  as  illegiti- 
mate, should  not  become  a  burden  on  the  parish. 

About  Whitsuntide  isilj  Dr.  Hamilton  took  a  house 
in  Brown-streety  Plcasance^  whither  he  removed  from 
his  sisters'  residence,  and  lived  with  May  Clark  and 
the  two  children.  He  twice  afterwards  changed  his 
residence,  and  on  each  occasion  May  Clark  and  the 
children  removed  with  him  and  lived  with  him.  Two 
other  children  were  afterwards  born,  and  all  lived  toge- 
ther in  one  house  till  Dr.  Hamilton's  death,  in  1823. 

On  the  26th  oi  September  1817,  Dr.  Hamilton  ad- 
dressed to  the  Respondents'  mother  a  letter,  expressed 
in  the  following  terms : 

'^Edinr.j  September  26,  1817. 

"  My  dearest  Mayy — I  hereby  solemnly  declare  that 
you  are  my  lawful  wife,  tho',  for  particular  reasons, 
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,2^^       I  wish  our  marriage  to  be  kept  private  for  the  present. 
IIamiltow    I  am  your  affect,  husband, 
HAMi*i.TON.        ''^^  ^^y  Clarkr  "  Ar.  Hamiltonr 

Addressed  on  the  back, "  Mrs.  A.  Hamilton^  Brown- 
streety  Pleasance'^ 

This  letter  was  deposited  with  a  Mr.  Diclck^  who 
had  done  some  law  business  for  the  Doctor,  and  the 
circumstances  of  that  deposit  were  those  on  which  the 
Appellant  mainly  relied  in  the  Court  below,  in  order 
to  prove  the  insufficiency  of  the  proceeding  to  consti- 
tute a  marriage  and  to  legitimate  the  children.  Those 
circumstances  were  thus  stated  in  the  evidence  of  Mr. 
Dickicj  who  was  examined  as  a  witness  for  the  Appel- 
lant:— "That  in  the  year  1817  or  1818,  the  Doctor 
waited  upon  the  deponent,  and  stated  that  he  wished 
to  execute  some  writing  by  which  the  said  person 
might  be  enabled  to  receive  the  pension  of  an  army 
surgeon's  widow :  That  the  deponent  stated  to  the 
Doctor  that,  in  his  opinion,  that  could  only  be  done 
by  making  her  his  wife ;  to  which  the  Doctor  replied, 
that  that  he  never  would  do;  but  he  stated,  at  the  same 
time,  that  he  wished  the  de|||nent  would  give  him  the 
form  of  an  acknowledgment  of  the  defenders'  mother 
as  his  wife,  and  that  he  would  leave  it  in  the  depo- 
nent's hands,  and  repeating  that  he  would  not  make 
her  his  wife,  and  that,  therefore,  he  would  not  deliver 
the  document  into  her  possession :  That  the  deponent 
then  wrote  out  two  lines  of  a  simple  acknowledgment 
of  the  defenders'  mother  as  his  wife,  which  the  Doctor 
took  away  with  him.  Depones,  that  in  a  short  time, 
which  might  be  within  a  week  or  a  fortnight,  the 
Doctor  returned,  bringing  with  him  the  acknowledg- 
ment written  in  his  own  hand,  and  subscribed  by  him, 
and  addressed  to  the  defenders'  mother,  and  he  deli- 
vered it  to  the  deponent,   requesting  him  to  be  the 
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custodier  of  it,  and  expressed  an  anxious  desire  that        i842. 
it  should  be  so  arranged,  that,  in  the  event  of  the    Hamilton 
deponent's  death,  it  should  fall  into  no  hands  but  the  '"- 

Doctor's  own ;  and  that  the  deponent  then,  in  presence 
of  the  Doctor,  put  the  acknowledgment  in  an  enve- 
lope, upon  the  back  of  which  the  deponent  wrote, 
*  To  be  delivered  into  the  hands  of  Archibald  Hamil- 
touy  Esq.,  unopened  ;*  and  it  was  then  sealed  with  the 
Doctor's  seal,  as  the  deponent  thinks :  That  the  depo- 
nent does  not  recollect  that  anything  farther  passed 
on  that  occasion  :  That  either  on  that  occasion  or  the 
previous  one,  but  he  thinks  upon  that  occasion,  he 
mentioned  to  the  Doctor  his  opinion,  that  a  latent 
document  of  the  above  description  would  not  avail 
him  with  reference  to  the  object  in  view,  of  obtaining  a 
pension  of  a  widow;  on  which  the  Doctor  remarked,  that 
it  might  be  so,  but  it  could  do  no  harm,  and  might  be 
of  use.  Deponent  retained  the  said  document  in  his 
possession  during  Dr.  Hamilton  s  life :  That  he  consi- 
dered himself  the  holder  of  the  document  on  the  Doc- 
tor's account  only,  and  he  would  have  delivered  it  to  him 
if  required :  That  when  on  his  deathbed  the  Doctor  sent 
for  the  deponent,  and  put  into  his  hands  a  deed  of  set- 
tlement which  he  had  executed  some  time  before,  and 
gave  the  deponent  instructions  to  make  some  alterations 
upon  it :  That  the  deponent  took  a  note  of  these  at 
the  moment,  and  prepared  a  codicil  in  terms  of  the 
instructions  so  received,  which  he  took  to  the  Doctor's 
next  day,  when  it  was  executed ;  and  the  deponent 
produces  the  settlement  and  codicil,  which  is  marked 
by  him  and  the  commissioner  as  relative  hereto.  On 
the  first  occasion,  when  the  deponent  called,  he  saw 
the  defenders'  mother,  who  was  with  the  Doctor  in  the 
bedroom  ;  she  left  the  room,  and  the  Doctor  then  said 
she  was  the  person  the  deponent  knew  about,  and 
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J^^  reminded  the  deponent  of  the  letter  of  acknowledge 
Hamilton  ment,  and  requested  the  deponent  to  give  it  to  her  in 
the  event  of  his  death ;  and  the  Doctor  afterwards^ 
upon  the  defenders'  mother  returning  to  the  room  on 
that  day,  or  on  the  occasion  when  tlie  deponent  got 
the  codicil  executed  on  the  following  day,  repeated,  in 
her  presence,  his  request  that  the  deponent  should 
deliver  the  acknowledgment  to  her  in  the  event  of  his 
death.  That  the  precise  words  used  by  the  Doctor 
the  deponent  cannot  recollect ;  but  they  were  to  this 
effect,  that,  addressing  the  deponent,  he  said,  *  You 
know  you  have  a  letter  addressed  to  May^  meaning 
the  defenders*  mother,  *  and  you  will  give  it  to  her 
after  all  is  over  with  me/  Nothing  passed  in  the  pre- 
sence of  the  defenders'  mother  intimating  the  nature 
or  contents  of  the  said  letter.  The  Doctor  was  quite 
aware  that  he  was  dying.*' 

On  cross  examination  he  stated,  that  he  became 
acquainted  with  the  pursuer  long  before  he  became 
acquainted  with  Dr.  Hamilton^  and  the  pursuer  in- 
troduced the  Doctor  to  the  deponent :  That  from  that 
time  they  met  frequently,  but  no  great  friendship  or 
intimacy  subsisted  between  them :  That  shortly  after 
the  deponent's  introduction  the  deponent  called  once 
or  twice  upon  the  Doctor,  at  his  house  in  Prince  s-streely 
where  his  sisters  also  lived :  That  he  never  was  in  any 
other  house  where  the  Doctor  resided,  except  upon  the 
occasions  above  deponed  to,  on  his  last  illness :  That 
prior  to  1816,  the  deponent  had  acted  as  the  pursuer's 
agent,  and  the  Doctor  certainly  knew  that  the  depo- 
nent was  the  pursuer's  man  of  business :  That  Sep* 
tember  1817,  the  date  of  the  letter  of  acknowledgment, 
is  the  true  date,  or  about  it,  of  the  interview  with  Dr. 
Hamilton^  when  the  document  was  delivered  to  the 
deponent :   That  he   cannot  say  whether   his  books 
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contain  any  entry  relative  to  the  bond  of  caution         1S42. 
referred  to,  and  he  is  sure  there  is  none  as  to  the  letter    Hamilton 
of  acknowledgment :  That  no  one  was  present  when    „    ^' 

1 1  A  M  T  I. TOW 

the  letter  was  deposited  with  the  deponent,  and  the 
deponent  was  not  aware  that  any  other  person  was 
cognizant  of  the  letter,  except  the  deponent  and  the 
Doctor,  and,  as  the  deponent  supposed,  the  defenders' 
mother  herself;  and  the  deponent's  reason  for  this 
supposition  was,  that  when  he  was  stating  to  the  Doctor 
his  opinion  that  the  acknowledgment  would  not  avail, 
the  Doctor  remarked,  that  it  would  please  and  satisfy 
her :  That  the  deponent  considered  the  depositation  of 
the  letter,  and  all  that  passed  about  it,  as  confidential, 
and  never  mentioned  it  to  any  one :  That  when,  on 
the  Doctor's  last  illness,  he,  in  the  defenders'  mother's 
presence,  requested  the  deponent,  when  all  was  over 
with  him,  to  deliver  the  acknowledgment  to  the  de- 
fenders' mother,  the  Doctor  said  this  aloud,  with  the 
apparent  intention  that  it  should  be  heard  by  the 
defenders'  mother,  and,  as  the  deponent  understood, 
in  order  that  there  might  be  an  acknowledgment  by 
the  deponent  in  her  presence,  that  he  was  possessed  of 
the  letter:  That  the  deponent's  impression  certainly 
was,  that  the  defenders'  mother  knew  that  a  letter, 
declaring  her  to  be  the  Doctor's  wife,  had  been  placed 
in  the  deponent's  custody." 

In  a  will  made  in  1820,  Dr.  Hamilton  described 
the  parties  as  *'  Mary  Hamilton  and  Janet  Hamilton^ 
my  daughters,  and  May  Clark  their  mother ;"  and  in 
a  codicil  made  in  1823,  a  few  days  before  his  death, 
he  called  them  "  May  Clarke  and  my  four  children 
by  her,  now  in  life." 

The  defenders,  in  order  to  show  what  had  been 
Mr.  Dickies  impression  and  his  conduct  at  the  time 
of  the  death  of  Dr.  Hamilton,   put  in   evidence    a 
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1842.  letter,  dated  the  11th  of  March  1823,  and  written 
Hamiltow  '^y  ^^^  ^  ^^'  Campbell  the  army  agent,  announc- 
^'  ing  that  event,  and  in  which  he  thus  expressed  him- 
self on  the  subject  of  Dr.  Hamilton's  family : — "  Mr. 
Bowie  has  probably  informed  you  that  the  late  Mr. 
Hamilton  has  left  a  widow  and  four  children ;  and  as 
they  have  little  else  to  depend  on,  his  friends  are  de- 
sirous of  obtaining  the  usual  Government  pension  for 
them.  It  is  proper  to  mention  that  Mr.  Hamilton  was 
not  married  according  to  the  rites  of  the  Church,  but 
the  lady  holds  a  letter  from  him,  written  upwards  of 
five  years  ago,  declaring  her  to  be  his  wife ;  since 
which,  they  have  chiefly  resided  together,  two  of  the 
children  have  been  bom,  and  she  was  considered  in 
the  neighbourhood  by  habit  and  repute  as  his  wife ; 
which,  by  our  law,  constitutes  a  legal  marriage,  en- 
titling the  widow  and  children  to  all  their  legal 
Tights."  Other  letters  of  a  similar  import  were  given 
in  evidence. 

The  Lord  Ordinary,  on  the  27th  of  February  1 839, 
pronounced  an  interlocutor  in  favour  of  the  Appel- 
lant. The  Respondents  carried  the  case  before  the 
Judges  of  the  First  Division  of  the  Court  of  Session, 
when  their  Lordships  unanimously  delivered  a  judg- 
ment by  which  they  altered  the  interlocutor  of  the 
«  Lord  Ordinary,  and  assoilzied  the  Respondents,  with 
expenses. — This  was  the  judgment  appealed  against. 

The  Solicitor-general  KaA  Mr.  S.  Gordon  (Mr.  Bruce 
was  with  them),  for  the  Appellant : — ^The  question 
here  is,  whether  there  has  been  a  perfect  act  of 
marriage.  In  order  to  establish  such  an  act  there 
must  have  been  mutual  consent,  and  this  consent  must 
have  been  properly  expressed  by  the  one  to  the  other 
at  some  time  during  the  life  of  the  parties.  That 
was  not  so  here,  and  the  act  done  does  not  amount  to 


CA8ES  IN  THE  HOUSE  OF  LORDS.  335 

an  act  of  marriage.     Try  it  by  this  test:   Suppose        1S42. 
either   of  the   parties  had,  after   this  act,   married    hamiTtow 
another  person   in  a  regular  manner,   would   such  «'• 

marriage  have  amounted  to  bigamy  ?  Or  again, 
would  what  was  done  have  enabled  either  of  the 
parties  to  obtain  from  the  Courts,  in  a  hostile  suit,  a 
declarator  of  marriage  during  the  life  of  the  other 
party  ?  It  is  submitted  that  both  these  questions  must 
be  answered  in  the  negative.  It  is  plain  that  Dr. 
Hamilton  did  not  choose  to  do  anything  which  would 
fix  on  him  during  his  life  the  liabilities  of  marriage ; 
his  desire  was  merely  to  do  that  which  would  provide 
for  this  woman  after  his  dcJUth.  The  scheme  was  a 
mere  fraud  on  the  public. — [Lord  Campbell :  It  was 
not  only  a  fraud  on  the  public,  but  an  injury  to  the 
pursuer;  for  the  woman  could  not  be  considered  a 
widow  unless  she  had  been  a  wife;  and  if  so,  his 
rights  were  thereby  afiected. — The  Lord  Chancellor : 
And  whatever  reserve  there  was  in  his  mind,  if  what 
he  did  appeared  to  be  an  act  of  marriage,  and  was 
accepted  by  her  as  such,  his  mental  reservation  would 
make  no  difference  in  the  matter.] — ^That  is  so,  and 
that  gives  rise  to  the  second  ground  of  argument, 
namely,  that  she  did  not  accept  this  as  an  act  of 
marriage.  There  is  no  evidence  that  she  knew  of  the 
paper  having  been  written.  There  is  no  evidence, 
that  the  paper  was  ever  delivered  to  her.  The  case 
of  Fullarton  v.  Anderson  (a)  is  relied  on  as  to  this  part 
of  the  case.  It  establishes  the  doctrine  that  written 
declarations  of  marriage  found  in  the  man's  reposito- 
ries, and  never  proved  to  have  been  communicated, 
are  not  sufficient  to  constitute  marriage.  It  was  there 
said  that  there  must  be  an  explicit  act  of  acceptance 
on  her  part ;  for  that  while  the  letter  remained  in  the 
man's  custody,  and  without  knowledge  and  accept- 

(a)  Morr.  12690. 
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1842.        ance  by  the  ^roman,  it  was  revocable  by  him,  and  was 
Hamilton    ^^^refore  not  binding  on  either  party. — [Lord  Camp- 
»•  hell:  But  if  once  a  present  marriage  is  constituted, 

it  will  make  no  difference  that  the  paper  remains  in 
the  man's  custody.] — It  is  clear  that  there  was  no 
such  constitution  of  marriage  here ;  had  there  been 
he  would  have  called  her  his  wife  in  his  will  and 
codicil.  It  cannot  be  supposed  that  he  would  on  his 
deathbed  describe  his  children  in  the  way  in  which 
illegitimate  children  are  described,  and  their  mother 
by  her  maiden  name,  had  any  valid  act  of  marriage 
ever  been  constituted  between  them.  The  evidence 
here  goes  to  show  that,  with  a  view  to  prevent  its  con- 
stituting a  contract  of  marriage,  the  paper  was  not 
delivered  to  her.  The  Judges  in  the  Court  below  spoke 
of  this  as  a  contrivance  to  cheat  the  woman,  but  it  was 
not  so. — [The  Lord  Chancellor :  Part  of  the  evidence 
is,  that  the  Doctor  said  to  Dickie^  "  At  all  events  it 
cannot  do  harm ;  it  will  please  and  satisfy  her." 
Does  that  show  an  intention  to  cheat  her  ?  It  tends 
to  prove  that  she  knew  of  the  paper ;  how  else  could 
she  be  pleased  and  satisfied  with  it?] — That  depends 
upon  the  question  whether  it  was  to  please  and  satisfy 
her  as  a  contract  of  marriage,  or  as  the  means  of 
getting  a  pension.  It  does  not  show  that  she  knew 
of  the  paper  at  the  time.  There  is  no  trace  of  any 
demand  by  her  of  an  acknowledgment  of  marriage. 
Had  there  been  any  such  thing  and  had  he  endea- 
voured to  defraud  her,  that  would  have  been  a  dif- 
ferent thing ;  but  there  is  none.  There  is  no  evidence 
here  of  the  woman  having  seen  the  paper,  nor  of  her 
having  had  even  legal  possession  of  it.  Dickie  was 
not  the  agent  of  the  woman,  but  of  the  man  ;  he  was 
therefore  not  the  custodier  of  the  paper  on  her  ac- 
count, but  on  the  account  of  Dr.  Hamilton.  Why  was 
Dickie  to  keep  the  paper,  and  only  to  deliver  it  in  the 
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event  of  the  Doctor's  death,  if  that  paper  was  to  be       1^42. 

treated  as  having  constituted  a  marriage  ever  since    Hamilton 

1817  ?     She  was  told  of  it  at  the  time  of  the  death ;  a 

fact  which  renders  it  probable  that  she  did  not  know 

of  it  before.     There  was  no  marriage  here.     It  is  true 

that  a  marriage  may  be  easily  made  in  Scotland,  but 

M'Neil  V.  Macgregor  (b)  shows  that,  however  easily 

it  may  be  made  there,  it  must  be  the  result  of  the 

free,  full,   and  deliberate  consent   of  both  parlies; 

which  certainly  did  not  exist  in  this  case. 

Mr.  Pemherton  and  Mr.  Kelly^  for  the  Respond- 
ents : — This  paper  is  itself  a  marriage,  or,  at  the  very 
least,  evidence  of  a  marriage  made  long  before  between 
these  parties.  All  that  was  done  is  easily  accountable 
by  the  fact  of  the  poverty  and  pride  of  Dr.  Hamilton. 
He  desired  to  continue  to  mix  with  the  society  to 
which  he  had  been  accustomed:  as  a  bachelor  he 
could  do  so ;  as  a  married  man  he  could  not,  for  his 
means  were  not  sufficient :  he  chose  therefore  to  keep 
his  marriage  a  secret,  and  he  was  the  more  impelled 
to  do  so  as  it  might  not  have  been  agreeable  to  his 
relatives,  who  were  better  off  in  the  world  than  him- 
self, and  from  whom  he  had  expectations.  He  married 
the  woman,  but  would  not  let  the  marriage  be  made 
public.  He  desired  to  please  and  satisfy  her  by  giving 
her  this  document ;  but  having  given  it  her,  he  depo- 
sited it  with  his  agent  to  keep  till  his  death.  That 
agent  was  not  the  agent  of  the  husband  as  contra- 
distinguished from  the  wife ;  for  when  that  paper  was 
given,  there  ceased  to  be  any  difference  of  interest 
between  them.  Dickie  was  the  agent  of  both  parties 
for  the  purpose  of  the  custody  of  that  paper.  The 
explicit  assent  of  the  woman  may  be  proved  as  clearly 
by  circumstances  as  by  a  declaration,  and  here  the 

(6)  1  Dow  &  Clark,  208. 
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1842.       circumstances  do  prove  it.     After  the  date  of  the 

Hamilton    P^per  which  was  given  to  please  and  satisfy  her,  she 

„    ^'         lived  with  him  as  his  wife,  and  all  the  neighbours 
Hamilton.    ,    ,.        ,    ,  ,  i      .n        tt  i         • 

believed  them  to  be  man  and  wife.     Up  to  that  time 

he  had  merely  visited  her,  but  at  that  time  and  thence- 
forward they  lived  together,  and  had  the  repute  of 
man  and  wife.  The  assent  may  be  inferred  from 
circumstances,  Honeyman  v.  Campbell  (c).  Lord 
Chancellor  Brougham  there  says,  '^  Consent  alone 
makes  the  marriage;  and  there  are  three  ways  in 
which  that  consent  may  be  proved.  The  first  is 
consent  in  fact,  per  verba  de  preesenti;  secondly, 
consent  partly  by  the  presumption  of  law  and  partly 
in  fact,  as  when  the  parties  live  together  as  married, 
and  are  in  habit  and  repute  husband  and  wife."  The 
rule  thus  stated  is  founded  on  the  doctrine  deduced 
by  Lord  Stowell  from  the  Scotch  authorities  in 
Dalrymple  v.  Dalrymple  (rf)>  and  stated  in  Stair  (e) 
and  Er shine  (/).  The  man  here  had  the  strongest 
motives  for  concealing  the  marriage,  but  he  had  none 
whatever  for  not  contracting  it.  Did  he  so  contract 
it  ?  There  can  be  no  doubt  on  the  evidence  that  he 
did ;  that  he  wrote  the  letter,  that  he  communicated 
it  to  the  woman,  and  then  deposited  it  with  Dichiey 
for  the  double  purpose  of  concealment  and  safety. 
That  the  woman  must  have  known  of  the  paper  is 
clear ;  for  otherwise  where  is  the  meaning  to  be 
attached  to  the  phrase  found  in  Dickie's  evidence,  that 
it  would  please  and  satisfy  her  ?  How  could  she  be 
pleased  and  satisfied  with  a  thing,  of  the  existence  of 
which  she  had  no  knowledge  ? — [Lord  Brougham  : 
It  depends  on  the  way  in  which  it  was  known  to  her. 
If  known  to  her,  and  she  assented  to  it  in  the  usual 
way,  that  is  a  marriage ;  but  if  known  to  her,  and 

(c)  2  Dow  &  Clark,  281.  (e)  Inat.  lib.  1,  tit.  4,  a.  6. 

(d)  2  HtLgg.  Cong.  Rep.  58.  (/)  Bk.  1,  tit  6,  s.  5. 
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slie  assented  to  it  merely  for  the  purpose  of  gaining  i842. 
a  pension,  that  is  not  a  marriage.] — It  is  impossible  hamiltok 
to  conceive  such  an  assent.  The  pension  would  not 
be  gained  without  the  marriage,  and  no  one  can 
doubt  that,  under  the  circumstances  in  which  this 
woman  was  placed,  the  assent  would  be  to  the  con- 
tract and  not  to  the  fraud ;  and  the  more  so  as  the 
purpose  of  the  supposed  fraud  would  be  defeated  if 
the  contract  of  marriage  was  not  a  valid  one.  There 
is  every  reason  to  believe  that  she  knew  of  the  paper, 
and  that  she  assented  to  it  as  a  contract  of  marriage, 
though,  to  gratify  her  husband  and  in  the  hope  of 
gaining  a  benefit  for  her  children,  she  consented  to 
keep  the  marriage  a  secret  from  her  husband's  rela- 
tions. The  paper  was  then  delivered  to  Dickie  for 
safe  custody,  and  perhaps  also  for  the  purpose  of 
securing  corroborative  testimony ;  he  must  be  con- 
sidered her  agent  for  these  purposes. — [Lord  Campbell : 
By  the  law  of  Scotland^  a  contract  of  this  sort  need 
not  be  delivered  in  the  same  manner  as  a  deed  must 
be  in  England.] — ^Then  all  the  conditions  are  fulfilled 
which  make  this  a  valid  marriage,  and  the  judgment 
of  the  Court  below  must  be  affirmed. 

The  Solicitor-general^  in  reply : — ^There  is  no  suffi- 
cient evidence  here  of  knowledge  of  the  paper,  and 
assent  to  it,  by  the  woman.  The  whole  case  on  her 
part  depends  on  inference ;  and  on  inference  alone 
this  House  will  not,  after  the  death  of  one  of  the 
parties,  declare  a  marriage  to  have  been  constituted. 


The  Lord  Chancellor : — My  Lords,  this  was  an     August  9. 
action  brought  by  the  pursuer,  for  the  purpose  of 
obtaining  a  declaration  of  the   illegitimacy  of  the 
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1842  defenders,  on  the  ground  of  their  parents  not  having' 
Hamilton  ^^^  married.  The  Lord  Ordinary  pronounced  ao 
^'  interlocutor  against  the  legitimacy,  from  which  inter- 

locutor there  was  an  appeal  to  the  Court  of  Session  ; 
and  after  argument,  the  Court  of  Session,  by  a  unani- 
mous judgment,  reversed  the  decision  of  the  Lord 
Ordinary.  From  that  judgment  of  the  Court  of 
Session  an  appeal  has  been  brought  to  your  Lord- 
ships' House. 

My  Lords,  there  was  one  ground  insisted  upon  on 
the  part  of  the  defenders,  that  has  utterly  failed ;  I 
mean  the  ground  of  defence  resting  upon  habit  and 
repute.  The  evidence  of  habit  and  repute  was  con- 
flicting and  divided  to  a  great  extent;  and  it  is  im- 
possible, therefore,  that  evidence  of  that  description 
could  be  made  the  foundation  of  a  decision  establish- 
ing the  status  of  marriage.  That  part  of  the  case 
standing  by  itself  may  be  left  out  of  our  consideration. 

The  question,  therefore,  rests  solely  upon  a  docu- 
ment amounting  to  an  acknowledgment  of  marriage  ; 
and  the  evidence,  principally  of  Mr.  Dickie^  connected 
with  that  document. 

The  facts  of  the  case,  for  the  purpose  of  introducing 
that  evidence,  are  very  shortly  these  : — Dr.  Archibald 
Hamilton  had  been  a  surgeon  in  the  army.  About 
the  year  1814  he  retired  from  the  service.  He  was 
in  very  humble  circumstances,  and  went  to  reside  at 
Edinburgh.  He  lived  for  a  considerable  time  with 
his  sisters  in  that  city.  During  that  time  he  formed 
a  connexion  with  a  woman  in  an  inferior  condition 
of  Jife,  of  the  name  oi  May  Clark,  who  lived  in  the 
GanonyatCj  and  by  whom  he  had  two  children.  Those 
children  were  avowedly  illegitimate.  He  was  obliged 
to  give  security  to  the  district  or  the  parish  for  their 
support. 
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But  about  the  year  1817,  in  the  month  of  May  in  1842. 
that  year,  a  considerable  alteration  took  place  in  his  Hamilton 
position ;  in  his  mode  of  living.  He  left  the  residence 
of  his  sisters,  and  took  a  house,  or  apartments  con- 
sisting of  two  or  three  rooms,  in  Brown-street  in  the 
Pleasance,  and  removed  there.  May  Clark  removed 
from  the  Canongate^  with  the  children,  and  lived  with 
him  in  Brown-street.  He  resided  there  for  three 
years,  and  lived  afterwards,  I  think,  in  the  Cross 
Causewayy  and  subsequently  to  that  in  St.  Leonard's, 
and  in  the  year  1823  he  died.  From  the  time  that 
he  removed  to  Brown  street,  he  constantly  lived  with 
May  Clark  and  with  the  children,  and  subsequently 
to  that  removal  he  had  two  other  children ;  two  sons, 
twins ;  and  the  four  are  the  defenders  in  this  action, 
the  Respondents  in  this  appeal. 

I  have  mentioned  that,  in  the  month  of  May  1817, 
he  went  to  Brown-street,  and  he  was  accompanied,  as 
I  have  stated,  at  this  time  by  May  Clark  and  the 
children.  Very  shortly  after  that  period,  he  applied 
to  Mr.  Dickie,  a  writer  to  the  signet,  with  whom  he 
was  in  some  way  connected  through  his  brother,  the 
present  pursuer,  who  had  employed  him  in  his  pro- 
fession. He  applied  to  Mr.  Dickie  for  the  purpose  of 
obtaining  a  writing  by  which  May  Clark  should  be 
secured  a  pension,  as  the  widow  of  an  army-surgeon, 
in  the  event  of  his  death.  Mr.  Dickie  informed  him 
that  that  could  not  be  done,  unless  he  married  her. 
To  that  he  replied,  that  he  never  would  do  that.  But, 
however,  after  a  little  time,  he  said  to  Dickie,  "  I  wish 
you  would  draw  me  out  the  form  of  an  acknowledg- 
ment of  marriage  between  me  and  May  Clark  ;*^ 
and  he  added,  "  it  will  please  and  satisfy  her."  Mr. 
Dickie  accordingly  drew  out  such  a  form  of  acknow- 
ledgment; and  having  obtained  that,  he  took  his  leave. 
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1842.  In  about  a  week  or  fortnight  afterwards  he  returned 

Hamilton    ^  Mr.  ZHckicj  with  an  acknowledgment  in  his  own 

„    ^-         handwriting,   in   these   terms: — "  To  May   Clark. 
Hamilton 

Edinburgh^  September  26, 1817.    My  dearest  -May, — 

I  hereby  solemnly  declare  that  you  are  my  lawful 
wife ;  though,  for  particular  reasons,  I  wish  our  mar- 
riage to  be  kept  private  for  the  present.  I  am  your 
affectionate  husband,  Archibald  Hamilton''  And  it 
was  addressed  on  the  back  to  **Mr8,  A.  Hamilton^ 
Brown-streety  Pleasance''  He  delivered  this  to  Mr. 
Dickie,  requesting  Mr.  Dickie  to  take  care  of  it ;  to 
show  it  to  nobody ;  and  to  take  care  that,  in  the  event 
of  his  (Dickie*s)  death,  it  should  come  into  no  person's 
possession  but  that  of  himself,  Mr.  Hamilton.  Accord- 
ingly Dickie  put  this  paper  in  an  envelope,  sealed  it 
up,  and  endorsed  it  in  these  terms : — "  To  be  delivered 
into  the  hands  o{  Archibald  ^ami/ton,  Esq., unopened." 
Mr.  Dickie  expressed  an  opinion  that  a  secret  transac- 
tion of  this  nature  would  not  be  sufficient  to  entitle 
the  widow  to  the  pension.  To  which  Mr.  Hamilton 
replied,  "  At  all  events,  it  can  do  no  harm." 

Now,  stopping  there  for  the  present,  the  main  ques- 
tion is  this, — Was  this  paper  shown  to  May  Clark  ? 
It  was  written  for  the  purpose  of  pleasing  and  satis- 
fying her.  The  inference,  therefore,  from  that  declara- 
tion (and  it  must  be  remembered  that  Mr.  Dickie  is 
an  unwilling  witness  on  the  part  of  the  defenders), 
the  inference  from  that  declaration  would  be  that  it 
was  shown  to  her.  I  think,  looking  at  the  style  of 
the  paper,  and  the  terms  of  it,  the  strong  probability 
is  that  it  was  shown  to  her.  But  I  think  the  case 
does  not  rest  there,  with  respect  to  its  having  been 
communicated  to  May  Clark;  because,  upon  the 
death-bed  of  Dr.  Hamilton,  Mr.  Dickie  attended  to 
write  his  codicil ;  and  upon  that  occasion  May  Clark, 
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the  mother  of  the  defenders  being  present,  he  said        1842. 
to  Mr.  Dickie,  "  You  know  you  have  a  letter  from    haailtow 
me,  addressed  to  Jlf  ay  C/ar A.    Upon  my  death,  when    „    ^' 
all  is  over  with  me,  you  must  deliver  it  to  her.*' 
Mr.  Dickie  says,  from  the  manner  in  which  he  ex- 
pressed himself,   he  understood   that  Dr.  Hamilton 
wished,  in  the  presence  of  May  Clark,  to  obtain  from 
him  an  acknowledgment  that  he  was  still  in  posses- 
sion of  that  paper.     May  Clark  made  no  observa- 
tion as  to  the  letter,  did  not  ask  what  it  related  to,  or 
what  the  contents  of  it  were.     This  leads,  therefore, 
to  the  inference  that  she  knew  what  the  paper  was, 
and  that  this  was  done  to  satisfy  her  at  that  period 
that  this  gentleman,  Mr.  Dickie,  still  continued  in 
possession  of  that  acknowledgment. 

Again,  there  is  another  circumstance  that  is  mate* 
rial  to  be  adverted  to.  After  the  death  of  Dr.  Hamil- 
ton,  Mr.  Dickie  attended  at  the  funeral,  and  produced 
a  settlement  and  a  codicil,  which  was  read  in  the 
presence  of  May  Clark  and  some  of  the  members  of 
the  family ;  and  also  produced  this  paper  and  read  it. 
Mr.  Dickie  says  he  does  not  recollect  that  he  read  it ; 
but  Mr.  Harvey,  a  writer  to  the  signet,  whose  diary 
was  produced,  which  diary  according  to  the  law  of 
Scotland  would  be  evidence,  states  that  it  was  read. 
It  does  not  appear  that  May  Clark  expressed  any 
surprise,  but  received  it  as  a  circumstance  that  she 
was  already  acquainted  with.  Now,  these  circum- 
stances lead  me  to  the  conclusion  that  the  strong 
probability  is  that  this  paper  was  from  the  first  com- 
municated to  May  Clark.  If  it  was  communicated 
to  her,  and  she  assented  to  it,  and  she  continued  to 
cohabit  with  him  to  the  time  of  his  death,  and  had  by 
him  children,  there  can  be  no  doubt  that  by  the  law 
of  Scotland  that  would  be  a  marriage. 


Hamilton. 
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1842.  But  then  it  is  said  (and  that  was  one  of  the  main 

Hamilton    arguments  in  the  case),  that  this  paper  was  never 
V'  delivered ;  that  it  was  never  out  of  the  possession  of 

the  party  (Dr.  Hamilton) ;  that  Mr.  Dickie  took  it  as 
his  agent,  and  held  it  as  his  agent ;  that  Mr.  Dickie^s 
possession,  therefore,  was  his  possession,  and  that  the 
instrument  therefore  was  wholly  inoperative.  But  if 
the  paper  was  shown  to  Mrs.  Hamilton^  and  she  as- 
sented to  it,  and  she  afterwards  cohabited  with  him 
upon  the  footing  of  that  paper  and  upon  the  founda- 
tion of  it,  then  she  had  an  interest  in  that  paper. 
Had  it  remained  in  the  possession  of  Dr.  Hamilton, 
and  not  been  delivered  to  Mr.  Dickie,  he  would  have 
held  it  for  himself  and  as  trustee  for  her;  and  when 
it  was  handed  over  to  Mr.  Dickie,  though  he  stood  in 
the  first  instance  as  agent  of  Dr.  Hamilton,  he  would, 
so  far  as  the  possession  of  this  paper  was  concerned, 
have  held  it  as  agent  for  both  of  them ;  as  agent  for 
him  and  as  trustee  for  her.  Therefore  I  apprehend 
that  if  we  come  to  the  conclusion  that  this  paper  was 
communicated  to  her  and  she  assented  to  it  (and  if  it 
was  communicated  to  her,  no  person,  knowing  the 
evidence,  can  for  a  moment  doubt  that  she  did  assent 
to  it),  that,  under  these  circumstances,  would  con- 
stitute a  marriage.  It  is  very  material  to  consider  in 
what  light  Mr.  Dickie  viewed  the  transaction  imme- 
diately after  the  death  of  Dr.  Hamilton.  He  wrote  a 
letter  on  the  subject  of  it  to  the  present  pursuer,  and 
represented  it  as  a  legal  binding  marriage.  That 
letter  is  not  forthcoming.  It  is  not  produced  among 
the  documents,  and  we  do  not  know  therefore  the  pre- 
cise terms  of  that  letter ;  but  we  have  the  answer  of 
the  pursuer  to  the  letter ;  we  have  two  letters  written 
after  that  letter  was  received,  referring  to  it,  and  it  is 
quite  obvious  from  those  letters  that  Mr.  Dickie  had 


) 
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Hamilton. 
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represented  to  the  pursuer  that  the  marriage  was  a  1842. 
legal  binding  marriage  according  to  the  law  of  Scot-  Hamilton 
land.  At  a  subsequent  period,  he  being  connected 
with  the  pursuer,  seems  to  have  altered  his  opinion, 
and  has  styled  it  a  pretended  marriage.  But,  taking 
all  the  circumstances  of  the  case  into  consideration, 
I  agree  entirely  with  what  was  expressed  so  strongly 
by  the  Judges  of  the  Court  of  Session,  that  his  evi- 
dence, as  far  as  it  goes  against  the  defenders,  is  to  be 
received  with  great  suspicion  and  caution  ;  for  he  not 
only,  immediately  after  Dr.  Hamilton^  death,  repre- 
sented it  to  the  pursuer  to  be  a  valid  and  binding 
marriage,  but  he  represented  it  to  be  a  valid  and 
binding  marriage  to  Mr.  Campbell;  for  he  wrote  a 
letter  to  Mr.  Campbell  stating,  in  terms,  that  by  the 
law  of  Scotland  it  was  a  legal  and  binding  marriage, 
which  entitled  her  to  the  widows'  pension ;  and  that 
letter  was  written  for  the  purpose  of  obtaining  the 
widows'  pension.  I  think  that,  taking  all  these  circum- 
stances into  consideration,  considering  the  relation  in 
which  Mr.  Dickie  stood  to  the  pursuer,  and,  notwith- 
standing that  relation,  his  having  stated  in  his  evi- 
dence that  he  had  no  doubt  this  letter  was  communi- 
cated to  May  Clarkj  we  cannot  but  come  to  the  same 
conclusion  at  which  the  Court  of  Session  arrived,  that 
the  letter  was  communicated  to  her,  and  that  she 
assented  to  it. 

But  it  is  stated  in  the  printed  papers  that  Dr. 
Hamilton  was  a  proud  man,  a  high-minded  man,  and 
that  he  never  would  have  degraded  himself  by  such  a 
connexion.  But  at  least  this  is  true  and  certain,  that 
he  intended  after  his  death  that  she  should  be  repre- 
sented as  his  widow.  He  intended  after  his  death, 
therefore,  that  she  should  be  considered  as  having  been 
his  wife;  and  therefore  his  pride  was  sufficiently  satis- 
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1842.        fied  by  concealing,  during  his  lifetime,  the  circum- 
H AMiMOK    ^^^^^  ^^  t^®  marriage,  and  for  that  purpose  he  took  pre- 
»•  cautions  which  seem  to  have  been  sufficiently  effectual. 

Again,  the  same  witnesses  who  represent  him  as 
,  being  a  high-minded  man,  as  being  a  proud  man,  and 

that  he  would  not  degrade  himself  by  a  connexion  of 
this  kiad,  state  that  he  was  an  honourable  man ;  and 
yet  if  we  are  to  consider  that  this  was  not  a  marriage, 
that  he  was  not  married  to  May  Clarke  what  is  the 
inference  ?  That  he  intended  to  commit  a  fraud  by 
enabling  her  to  represent  herself  as  his  widow,  to  re- 
present that  she  had  been  married  to  him,  in  order 
that  she  might  obtain  a  pension.  How  much  easier 
is  it  to  reconcile  the  diffierent  parts  of  this  character 
by  assuming,  which  is  the  probability  and  the  strong 
probability  of  the  case,  that  be  married  her,  that  it 
was  his  intention  to  keep  that  marriage  secret  because 
he  knew  it  would  bring  them  into  conflict  with  his 
relations,  and  make  him  the  subject  of  mockery  to 
persons  with  whom  he  was  connected  during  his  life- 
time, but  that  he  had  no  scruple  whatever  that  it 
should  be  avowed  after  bis  death  that  he  had  married 
her ;  and  that  by  these  means,  these  honest  means,  he 
would  secure  to  his  widow  a  pension.  It  appears  to 
me  that  that  is  the  true  view  of  the  case.  That  was 
the  view  of  the  case  taken  by  the  Court  of  Session, 
and  it  is  the  view  that  I  have  taken  after  a  careful 
consideration  of  the  paper  and  of  the  other  evidence 
in  the  case. 

There  is  one  observation  made  by  the  Court  of 
Session,  which  I  think  material ;  it  is  a  circumstance 
to  lead  us  not  to  view  very  favourably  the  course  of 
conduct  pursued  by  the  present  plaintiff*.  No  pro- 
ceedings were  instituted  for  a  period  of  twelve  years 
after  the  death  of  Dr.  Hamilton.     During  the  whole 
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of  that  period  the  pursuer  lay  by  and  did  not  question        1843. 

the  legitimacy.     It  is  not  a  very  favourable  circum-    hamiltow 

stance  in  support  of  his  claim,  and  it  was  not  very  *• 

just  to  the  defenders,  because  the  effect  of  it  might 

have  been  to  deprive  them  of  evidence  most  material 

for  the  purpose  of  supporting  their  defence.     I  think 

that,  under  all  the  circumstances,  I  shall  be  justified 

in  advising  your  Lordships  to  confirm  the  unanimous 

decision  of  the  Court  of  Session  in  this  case,  with 

costs. 

Lord  Brougham: — My  Lords,  I  entirely  agree  in 
the  view  which  my  noble  and  learned  friend  has 
taken  of  this  case,  in  the  ai^uments  by  which  he  has 
so  clearly  and  satisfactorily  supported  that  view,  and 
in  the  proposition  which  he  has  made  to  your  Lord- 
ships as  the  result  of  it,  namely,  to  affirm  the  present 
judgment,  with  the  costs  of  the  appeal. 

My  Lords,  habit  and  repute  being,  as  my  noble 
and  learned  friend  has  stated,  and  for  the  reasons  he 
has  assigned,  entirely  laid  out  of  view  in  the  case, 
the  question  really  turns  upon  that  paper  which  my 
noble  and  learned  friend  has  read,  the  letter  addressed 
by  Dr.  Hamilton  to  May  Clarkj  in  which,  by  present 
words,  per  verba  de  presentiy  he  acknowledges  her  as 
his  wife.  Though  he  gives  that  paper  into  the  hands 
and  into  the  custody  of  his  agent  Mr.  Dickie^  Mr. 
Dickie  keeps  it  afterwards  in  the  capacity  which,  I 
think,  has  been  most  justly  stated,  and  proved  indeed 
by  my  noble  and  learned  friend,  not  merely  as  the 
agent  of  the  bailor,  the  party  giving  him  the  docu« 
ment.  Dr.  Hamilton^  but  as  in  the  nature  of  a  trustee, 
if  not  agent,  for  May  Clarke  to  whom  the  paper 
was  addressed. 

My  Lords,  it  will  not  be  safe  for  parties,  though 
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1842.       that  is  not  the  case  here,  but  it  will  not  be  in  any- 

[  Hamilton    ^^^e  safe  for  parties  minded  to  practise  a  fraud  upon 

„    ^-  the  world,  in  Scotland  at  least,  to  hold  themselves  out 

Hamilton.  ,      .,,  11  .      . 

.    as  man  and  wite,  much  less  to  execute  an  mstrument 

in  which  they  are  represented  as  taking  one  another 
as  man  and  wife,  and  yet  to  say  and  to  rely  upon  that 
assertion,  and  even  to  afford  proof  of  it  by  acts  done 
at  the  fime,  and  declarations  contemporaneously  made, 
that  they  did  not  intend  this  as  a  real  marriage,  but 
only  as  a  fraud  upon  the  community  by  representing 
themselves  as  married  persons  for  any  purpose  which 
they  might  have  in  view.  I  give  no  opinion  as  to 
what  would  be  the  law  in  that  case,  though  I  may 
have  very  little  doubt  about  it.  Suffice  it  to  say  that 
it  would  not  be  safe  for  parties  to  attempt  any  such 
thing,  expecting  thereby  to  release  themselves  from 
the  matrimonial  obligation.  But  that  is  not  this 
case.  The  only  question  here  is,  did  both  parties 
concur;  was  this  letter  known  to  May  Clark,  and 
did  she  (for  that  is  no  doubt  essential)  in  reality  assent 
to  the  contract  which  this  letter  purports  to  make 
between  her  and  Dr.  Hamilton  ?  For  it  is  perfectly 
clear,  I  hold  it  to  be  past  all  doubt,  in  Scotland  at 
least,  that  if  a  man  says  to  a  woman,  "  1  take  you  for 
my  wife,"  and  she  assents  and  says,  "  I  take  you  for 
my  husband,"  she  really  intending  (the  case  I  have 
already  put  is  that  of  neither  party  intending  mar- 
riage, but  both  concurring  in  a  fraud),  but  she  really 
intending  to  take  him  for  her  husband,  though  he 
may  all  the  while  only  intend  to  deceive  her  or  to 
deceive  the  world,  or  to  practise  a  fraud  for  any  pur- 
pose, it  is  past  all  doubt  that,  she  receiving  the  pro- 
position and  really  assenting  to  it,  he  shall  not  be 
heard  to  say  that  he  did  not  mean  it.  He  has  con- 
tracted a  marriage  with  her  as  completely  as  if  he  had 
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really  intended  to  contract  it,  and  not  merely  at-        1842. 
tempted  to  compass  a  fraud.  Hamilton 

But  it  is  said  that  the  onlv  object  was  to  obtain  a    „     »• 

n       •         ,  i.^ii*         -J  1-  Hamilton. 

pension  for  her  by  makmg  her  his  widow,  whom, 

during  his  life,  he  did  not  intend  to  make  his  wife. 
The  answer  to  that  is,  that  he  could  only  make  her 
his  widow  and  give  her  those  rights  after  his  death 
by  making  her  his  wife ;  and  then  the  question  comes 
round  again  to  this,  did  she  receive  this  paper,  and 
receiving  it,  did  she  give  her  sanction  to  it  ? 

Now,  my  Lords,  I  take  the  evidence  to  be  quite 
clear  that  she  must  have  received  this  paper.  In  addi- 
tion to  the  circumstances  referred  to  by  my  noble  and 
learned  friend,  which  prove  that,  it  is  proved  by  what 
passed  at  the  time,  and  is  no  matter  of  dispute ;  for 
when  it  was  said,  "  If  you  do  not  mean  it  as  a  mar- 
riage it  will  have  no  effect,"  his  answer  was,  "  Never 
mind ;  it  will  please  and  satisfy  her."  How  could  it 
please  and  satisfy  her,  unless  it  was  communicated  to 
her  ?  And  whether  it  was  communicated  by  actually 
putting  the  paper  into  her  own  hands  that  she  might 
peruse  it,  or  by  reading  it  over  in  her  presence,  or, 
after  having  written  it  and  given  it  to  Mr.  Dickie  as 
a  kind  of  common  agent  between  them,  by  his  hold- 
ing it  and  communicating  the  contents  to  her,  the 
declaration,  at  the  time,  that  it  would  please  and 
satisfy  her,  clearly  shows  that  it  was  intended  that  in 
one  way  or  other  she  should  come  to  the  knowledge 
of  the  contents.  In  either  way  the  declaration  of 
marriage  was  communicated  to  her,  and  the  whole 
evidence  in  the  case  leaves  it  perfectly  clear  that  she 
must  have  assented  to  it.  Indeed,  the  presumption 
would  be  so  strong  that  she  would,  in  those  circum- 
stances, give  her  ready  and  immediate  assent  to  it, 
that  it  would  require  strong  proof  to  the  contrary, 

VOL.  IX,  A  A 
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1842.  strong  proof  of  refusal  and  dissent,  to  make  it  possible 
Hamllton  to  credit  the  assertion,  if  indeed  that  were  made  (I 
doubt  its  ever  having  been  made),  that  if  the  know- 
ledge of  its  contents,  on  her  part,  is  admitted,  either 
by  delivery  or  by  reading  it  to  her,  or  by  perusal  of 
it,  she  did  not  at  once  assent  to  take  him  for  her 
husband. 

My  Lords,  a  good  deal  of  observation  was  made 
upon  the  evidence  of  Mr.  Dickie.  I  do  not  ap- 
prove of  the  conduct  of  that  gentleman;  much  the 
reverse.  I  agree  in  much  that  was  said  respecting 
him  in  the  Court  below  ;  but  at  least  we  are  entitled 
to  believe  those  parts  of  his  statement  which  receive 
confirmation  from  the  strong  probabilities  of  the  case, 
the  circumstances  of  the  parties,  and  other  evidence 
existing  in  the  cause ;  and  I  believe  it  so  far  as  to 
credit  what  he  says  with  respect  to  the  knowledge  in- 
tended to  be  conveyed  to  May  Clark.  But  I  also  can- 
not lay  out  of  mind  the  circumstance  that  he,  being 
a  man  of  business,  a  professional  man,  and  knowing, 
as  every  person  in  the  profession  generally  knows, 
what  the  Scotch  marriage  law  is,  treated  it  as  a  mar- 
riage for  a  certain  time  at  least,  and  that  he  could 
not  so  have  treated  it  unless  the  paper  had  come  to 
the  knowledge  of  May  Clarkj  and  by  her  been  as- 
sented to.  It  clearly  proves  to  me  that  he  knew  she 
had  known  of  it,  and  that  he  likewise  knew  she  had 
assented  to  it.  Upon  the  whole,  therefore,  my  Lords,  I 
am  of  opinion  that  the  judgment  of  the  Court  below  is 
right ;  and  that,  in  the  terms  of  my  noble  and  learned 
friend's  proposition  to  your  Lordships,  that  judgment 
should  be  affirmed,  with  the  costs  of  the  appeal. 

Lord  Campbell: — My  Lords,  I  am  entirely  of  the 
same  opinion  with  my  noble  and  learned  friends  who 
have  preceded  me.     I  have  considered  this  case  with 
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very  great  attention.    To  induce  one  to  do  that,  it  was        1842. 

not  at  all  necessary  to  be  told  that  a  Scotch  peerage    hamiltow 

was  involved  in  the  question.     It  was  enough  to  con-    „    ^' 

•  1         1  11..  !•!         1.1111        Hamilton. 

sider  that  the  legitimacy  of  the  children  and    the 

status  of  a  respectable  woman,  who  had  appeared  in 

the  world  as  the  legitimate  children  and  as  the  wife 

of  Dr.  Hamilton  for  twelve  years,  was  to  be  decided 

by  a  judgment  of  your  Lordships'  House. 

Now,  my  Lords,  the  onvs  being  upon  the  pursuer, 
I  think  that  he  has  discharged  himself  of  that  in  the 
first  instance,  by  showing  that,  down  to  the  year 
1816,  Dr.  Archibald  Hamilton  and  May  Clark  cer- 
tainly lived  together  without  being  married,  and  that 
the  two  children  who  were  then  born  were  living  with 
them.  The  onm  is  thus  cast  upon  the  defenders; 
but  I  think  that  they  have  effectually  supported  that 
ontLs. 

They  first  relied  upon  habit  and  repute.  I  agree 
entirely  that  that  cannot  be  justly  relied  upon.  The 
marriage  law  of  Scotland  is  so  exceedingly  well 
settled,  that  I  need  not  remind  your  Lordships  that 
habit  and  repute,  to  constitute  a  marriage,  must  be 
uniform ;  the  acts  of  the  spouses  must  all  be  consistent 
with  the  notion  of  their  being  man  and  wife.  Now 
although,  in  one  part  of  Edinburgh^  Dr.  and  Mrs* 
Hamilton  appeared  to  be  married,  in  others  they 
appeared  to  be  in  the  situation  of  a  mistress  living 
with  her  maintainer. 

But  then,  my  Lords,  when  we  come  to  the  letter  to 
which  my  noble  and  learned  friends  have  referred,  it 
seems  to  me  that  that  affords  satisfactory  evidence  of 
the  marriage.  I  think  that  the  fair  inference  from 
the  examination  of  the  witnesses  is,  that  that  was 
communicated  to  May  Clark  at  the  time  when  it  was 
written ;  otherwise  it  would  not  have  satisfied  her, 
according  to  his  intention.     But,  at  all  events,  there 
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1842.  is  direct  and  positive  evidence  that  it  was  communi- 
Hamiltow  cated  to  her  in  the  lifetime  of  Dr.  Hamilton^  during  his 
last  illness.  She  clearly  assented  to  it,  by  living  with 
him  as  she  had  previously  done.  She  clearly  assented 
at  a  time  that  the  assent  was  necessary.  Assent  may 
be  proved  without  actual  cohabitation  or  consumma- 
tion. It  was  decided,  in  the  case  of  Mr.  Adaniy  where 
there  was  a  contract  by  verba  de  presently  that  con- 
summation is  not  necessary,  by  the  law  of  Scotland^ 
to  establish  a  marriage.  But  it  is  necessary  in  this 
case  to  show  that  there  was  an  assent ;  and  with  that 
view,  I  apprehend  that  my  noble  and  learned  friend 
on  the  woolsack  drew  your  Lordships'  attention  to 
this  circumstance,  that  they  had  lived  together,  and 
had  several  children. 

Then  that  being  so,  the  onus  is  now  transferred 
back  to  the  pursuer.  He  must  make  out  his  case. 
Now  how  does  he  undertake  to  do  that  ?  If  he  could 
really  have  shown  that  this  was  a  mere  contrivance ; 
that  no  use  whatever  was  to  be  made  of  the  letter  till 
after  Dr.  Hamilton  was  dead ;  that  they  were  not  to 
live  as  man  and  wife  during  his  lifetime ;  and  that  it 
was  only  to  be  used  after  his  death  for  the  purpose  of 
obtaining  a  pension  for  this  woman  as  his  widow, 
and  thereby  committing  a  fraud  upon  the  Govern- 
ment,— I  humbly  apprehend  that  that  would  not  have 
amounted  to  a  marriage  contract.  But,  my  Lords, 
how  is  this  proved  on  the  part  of  the  pursuer?  It 
must  be  proved  ;  for  if  this  paper  was  communicated 
to  May  Clark,  the  onus  lies  upon  the  pursuer  to 
show  that  she  was  a  party  to  the  fraud :  but  of  that 
there  is  not  one  tittle  of  evidence.  Even  supposing 
that  Dr.  Hamilton's  object  might  have  been  to  com- 
mit a  fraud  upon  the  public,  and  to  obtain  a  pension 
for  this  woman  with  whom  he  had  lived  upon  the 
footing  that  she  was  to  be  treated  as  his  wife  after  his 
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death,  without  having  been  his  wife  during  his  life,        1842. 
yet  May  Clark  was  no  party  to  that ;  and  I  appre-    Hamilton 
hend  that  it  would  be  indispensably  necessary,  in 
order  to  deprive  her  of  her  status  of  wife  and  to  bas- 
tardise her  issue,  that  it  should  be  shown  that  she  was 
cognizant  of  it,  and  that  she  consented  to  that  fraud. 

There  being  no  evidence  whatever,  my  Lords,  to 
implicate  her  in  this  alleged  conspiracy,  and  it  being 
satisfactorily  proved  to  my  mind  that  this  paper  was 
communicated  to  her  in  his  life,  and  that  she  assented 
to  it,  I  think  that  this  paper  constitutes  a  matrimonial 
contract. 

My  Lords,  with  respect  to  the  circumstancewhich 
has  been  very  much  relied  upon  on  the  part  of  the 
Appellant,  of  this  paper  being  in  the  custody  of 
Mr.  Dickie^  the  law  agent  of  Dr.  Hamiltoriy  that  does 
not  seem  to  me  to  be  entitled  to  the  slightest  weight ; 
because,  supposing  it  to  have  been  bond  fide  written 
to  constitute  a  marriage  between  the  parties,  and  to 
have  been  communicated  to  her,  and  that  she  had 
assented  to  it,  and  this  supposed  scheme  of  a  pretended 
marriage  had  never  been  entertained  for  one  moment, 
what  would  have  been  the  natural  course  of  things  ? 
Why,  that  Mr.  Dickie^  the  law  agent  of  the  husband, 
would  have  had  the  custody  of  this  paper. 

For  these  reasons,  my  Lords,  I  think  that  the 
Lord  Ordinary  came  to  an  erroneous  conclusion  upon 
this  subject ;  and  I  entirely  concur  in  the  interlocutor 
of  the  First  Division  of  the  Court  of  Session,  esta- 
blishing the  validity  of  this  marriage. 

Interlocutor  aflBirmed,  with  costs. 
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Samuel  Shore  and  Others     -     -     -    Appellants. 

The  Attorney-General,  on  the  Rela-"1  p  ,    . 

tion  of  Thomas  Wilson  and  Others  .j^^P^'wa^*"- 

By  deeds,  executed  in  1704,  Lady  Hewley  conveyed  estates  to 
trustees,  upon  trust  to  pay  out  of  the  rents  such  sums,  yearly 
or  otherwise,  to  such  poor  and  godly  preachers  for  the  time  being 
of  Chrisfs  holy  Gospel,  and  to  such  poor  and  godly  widows  for 
the  time  being  of  poor  and  godly  preachers  of  Chrisfs  holy  Gospel, 
as  tlie  trustees  for  the  time  being  should  think  fit ;  and  to  dispose 
of  such  sums,  and  in  such  manner,  for  promoting  the  preaching  of 
Chrisfs  holy  Gospel  in  such  poor  places  as  the  trustees  for  the 
time  being  should  think  fit ;  and  also  to  dispose  of  such  sums  as 
exhibitions  for  educating  such  young  men  designed  for  the  ministry 
of  Chrisfs  holy  Gospel  as  the  trustees  for  the  time  being  should 
approve  and  think  fit ;  and  to  dispose  of  the  remainder  of  the  said 
rents  in  relieving  such  godly  persons  in  distress,  being  fit  objects 
of  her  and  the  trustees'  charity,  as  the  trustees  for  the  time  being 
should  think  fit :  and  she  directed,  that  when  any  one  of  the 
trustees  should  die,  the  survivors  should  elect  in  his  place  such  a 
person  as  they  in  their  judgments  and  consciences  should  think  fit 
to  be  a  trustee. 

By  other  deeds,  executed  in  1707,  Lady  Hewley  conveyed  other 
estates  to  the  same  trustees,  partly  for  the  support  of  poor  old 
people  in  an  almshouse,  for  the  management  of  which  she  ap- 
pointed other  trustees ;  and  after  directing  that  the  trustees  and 
managers  should  observe  the  rules  which  she  should  leave  for  the 
selection  and  government  of  the  poor  people  theiein,  she  ordered 
the  residue  of  the  rents  to  be  applied  upon  trusts,  which  were  the 
same  as  those  contained  in  the  deeds  of  1704.  By  the  rules  left 
by  her  for  the  selection  of  the  old  people  for  the  almshouse,  she 
ordered  that  none  be  admitted  but  such  as  should  be  poor  and 
piously  disposed,  and  of  the  Protestant  religion ;  and  able  to  repeat 
by  heart  the  Lord's  Prayer,  the  Creed,  the  Ten  Commandments, 
and  Bowles's  Catechism. 

At  the  dates  of  the  deeds  all  religious  sects  tolerated  by  law  believed 
in  the  Trinity;  but  in  the  course  of  time  the  estates  became  vested 
in  trustees  of  whom  the  majority  were  Unitarians,  and  they  applied 
the  rents  for  the  benefit  of  Unitarians ;  and  that  sect  became 
tolerated  by  law. 

Held  by  the  Lords, — affirming  judgments  of  the  Court  of  Chancery, 
on  an  information  filed  in  1830,— that  neither  Unitarians  nor 
members  of  the  Church  of  England^  but  Protestant  Dissenters 
VOL.  IX.  B  B 
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1842.  only,  are  entitled  to  the  benefit  of  the  charities,  and  that  all  the 

trustees  were  properly  removed,  as  all  concurred  in  the  misappli- 
cation of  the  charity  funds. 
SemblCf  that  Unitarians,  in  the  present  state  of  the  law,  are  capable 
of  partaking  of  such  charities,  founded  for  their  benefit. 

ItOfh  HetD-  Held,  that  for  the  purpose  of  determining  the  objects  of  Lady  Hew* 
kjl^iChariiiei.  ley'%  charity,  under  the  terms  **  godly  preachers  of  Chrisfa  holy 
Gospel,"  **  godly  persons,"  and  the  other  descriptions  contained 
in  her  deeds,  extrinsic  evidence  is  admissible  to  show  the  existence 
of  a  religious  party  by  whom  that  phraseology  was  used,  and  the 
manner  in  which  it  was  used,  and  that  she  was  a  member  of  that 
party.     (See  the  opinions  of  the  Judges,  infra,  pp,  499-578.) 

Semble,  that  in  putting  a  construction  on  the  deed  of  1704,  the  provi- 
sions of  the  deed  of  1707  are  not  to  be  referred  to. 

A  decree  declaring,  in  the  terms  of  the  prayer  of  a  charity  infonna* 
tion,  that  certain  persons  are  not  entitled  thereto,  is  not  defective 
for  not  also  declaring  who  are  entitled. 

The  Attorney-general  may  appear  as  counsel  for  defendants  to  an 
information  filed  by  relators  in  his  name. 


Trust-deeds 
of  1704. 


The  suit  in  which  this  appeal  arose  was  instituted 
by  an  information  filed  in  1830^  in  the  name  of  the 
Attorney-general,  for  the  purpose  of  administering 
certain  charities  founded  in  the  years  1704  and  1707, 
by  Dame  Sarah  Hewley^  by  distinct  sets  of  deeds, 
and  placed  under  the  direction  of  distinct  sets  of  trus- 
tees. The  questions  for  decision  in  the  appeal  turned 
upon  the  construction  of  the  foundation  deeds,  and 
on  the  admissibility  of  certain  evidence  given  to  show 
the  intentions  of  the  foundress. 

By  the  first  set  of  deeds,  dated  the  12th  and  13th 
of  January  1704,  Lady  Hewley — therein  described  as 
relict  and  executrix  of  Sir  J.  Hewley,  late  of  Gray's- 
Inn,  in  the  county  of  Middlesex^  knight,  and  daughter, 
heir,  and  administratrix  of  Robert  Woolryck,  also  late 
of  Gray' S'Inn  aforesaid,  Esq. — conveyed  various  estates 
in  Yorkshire  to  Richard  Stretton^  Nathaniel  Gould^ 
Thomas  Marriott,  John  Bridges,  Thomas  Nesbittj 
Thomas  Colton^  and  James  Wyndlow,  their  heirs  and 
assigns,  upon  trust  that  they  should,  after  Lady  Heio^ 
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ley'^   decease,    pay   an   annuity   and   other    clmrgcs,       1842. 
therein  mentioned,  out  of  the  rents,  and  should  from       shorb 
time  to  time,  out  of  the  residuary  rents,  issues,  and  pro-  ''• 

fits,  "  as  well  pay  and  dispose  of  such  sums  of  money,        ' 

yearly  or  otherwise,  to  such  and  so  many  poor  and  j^fcha^es 

godly  preachers,  for  the  time  being,  of  Christ's  holy        

Gospel,  and  to  such  poor  and  godly  widows,  for  the  of  1704. 
time  being,  of  poor  and  godly  preachers  of  Christ's 
holy  Gospel,  at  such  time  and  times,  and  for  so  long 
time  or  times,  and  according  to  such  distributions,  as 
the  said  trustees  and  managers  for  the  time  being,  or 
any  four  or  more  of  them,  shall  think  fit ;  and  employ 
and  dispose  of  such  sums  of  money,  and  in  such  man- 
ner, for  the  encouraging  or  promoting  of  the  preaching 
of  Christ's  holy  Gospel  in  such  poor  places  as  the  said 
trustees  and  managers  for  the  time  being,  or  any  four 
or  more  of  them,  shall  think  fit ;  as  also  employ  and 
dispose  of  such  sums  of  money,  yearly  or  otherwise, 
as  and  for  exhibitions,  for  such  or  so  long  time  or 
times,  for  or  towards  educating  of  such  young  men 
designed  for  the  ministry  of  Christ's  holy  Gospel, 
never  exceeding  five  such  young  men  at  one  and  the 
same  time,  as  the  said  trustees  and  managers  for  the 
time  being,  or  any  four  or  more  of  them,  shall  ap- 
prove and  think  fit :  And,  as  to  all  the  surplus  and 
remainder  of  the  aforesaid  clear  and  residuary  rents, 
issues,  and  profits,  &c.,  that  the  said  trustees  shall,  from 
time  to  time,  employ  and  dispose  of  the  same  in  and 
for  the  relieving  of  such  godly  persons  in  distress, 
being  fit  objects  of  the  said  Dame  Sarah  Hewley's 
and  the  trustees'  and  managers'  charity,  as  the  said 
trustees  and  managers  for  the  time  being,  or  any  four 
or  more  of  them,  shall  think  fit." 

Then  followed  a  proviso  and  declaration  that  the 
said  trustees  and  managers  for  the  time  being  should, 
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1842.       in  their  dispositions  and  distributions  of  the  aforesaid 

Shorb      charities,  have  a  primary  and  chief  respect  to  such 

^  '^'         objects  thereof  as  were  or  should  be  in  York,  York- 

shircj  or  other  northern   counties  in   England,   not 

j^^^^B^M.  excluding  those  in  other  places  and  counties,  as  the 

— "  trustees  and  managers  for  the  time  being,  or  any  four 
of  1704.  or  more  of  them,  from  time  to  time  should  think  fit ; 
and  also  that  whatsoever  charitable  dispositions  or 
allowances  by  Lady  Hewley  should  have  been  made 
to  persons  or  places  in  York  or  Yorkshire,  imme- 
diately or  shortly  before  her  death,  should  be  con- 
tinued and  paid  out  of  the  said  residuary  rents  and 
profits  by  the  said  trustees  and  managers  for  the 
time  being,  until  they,  or  four  of  them  at  least, 
should  see  just  reason  to  discontinue,  alter,  or  deter- 
mine the  same,  or  any  of  them  respectively. 

And  it  was,  among  other  things,  further  declared 
that  the  said  trustees  and  managers  should  annually 
elect  one  of  themselves  to  be  treasurer  of  the  rents 
and  profits  of  the  trust  estates,  and  should  annually 
audit  his  accounts ;  and  also,  **  that  from  time  to  time, 
as  and  when  any  one  of  the  trustees  for  the  time 
being  shall  happen  to  die,  the  survivors  of  them  shall 
and  may  elect,  in  the  room  of  every  such  deceasing 
trustee,  such  a  person  as  they  in  their  judgments  and 
consciences  shall  think  fit  and  approve  of,  who  shall 
be  a  manager  of  the  said  trust  estates,  together  and 
equally  with  them  the  surviving  trustees,  and  have 
equally  with  them  the  same  authority,  benefit,  and 
power  respecting  the  trusts  thereby  declared ;  and,  in 
case  of  the  death  of  any  such  eiectc  d  manager,  to  elect 
in  like  manner  in  his  room  another  like  manager; 
and  that  the  election  of  every  such  manager  for 
the  time  being  shall  be  entered  and  registered  in 
I  some  or  one  of  the  books  to  be  so  provided  and  kept," 
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Trast-deecU 
of  1704. 


as  therein  mentioned ;  "  and  that,  after  such   time        1S42. 
as  two  or  three,  at  the  most,  of  the  said  trustees  shall       shorb 
have  departed  this  life,  the  survivors  of  them  shall  ^^ 

and  may  add  to  themselves,  as  co-trustees  with  them,        

all  and  every  the  manager  and  managers  so  elected  i^S^iJ^^^ 
as  aforesaid,  to  make  up  the  number  of  trustees  com- 
pletely seven  in  the  whole ;"  and  the  surviving  trus- 
tees should  thereupon,  by  the  advice  of  counsel,  con- 
vey all  their  said  trust  estate  to  the  persons  who,  for 
the  time  being,  shall  be  such  elected  managers,  or  to 
some  other  person  or  persons,  to  the  intent  that  such 
person  or  persons  should  convey  the  same  to,  or  to 
the  use  of  the  surviving  trustees  and  the  elected 
managers,  so  as  to  complete  the  number  of  seven 
trustees :  And  Lady  Hewley  reserved  to  herself  power, 
by  deed  or  w  ill,  to  revoke  all  or  any  of  the  said  trusts, 
charities,  or  orders,  and  to  declare  new  trusts,  chari- 
ties, or  orders,  concerning  the  said  trust  estates  and 
premises,  or  any  of  them. 

By  the  second  set  of  deeds,  dated  the  25th  and 
26th  o^  April  1707,  and  consisting,  like  the  first  set, 
of  lease  and  release,  and  assignment  and  declaration 
of  trust,  Lady  Hewley  conveyed,  to  the  same  persons 
that  were  trustees  of  the  deeds  of  January  1704,  a 
new-erected  house,  messuage,  or  building,  used  for 
a  hospital  or  almshouse  for  poor  people,  with  other 
hereditaments  in  the  city  and  county  of  York^  upon 
trust,  after  her  decease,  to  permit  the  almshouse  to  be 
for  ever  used  and  enjoyed  as  a  hospital  or  habitation 
for  poor  people,  in  such  manner  as  the  same  then 
was,  or  at  the  time  of  her  death  should  be,  used  and 
enjoyed,  but  subject  to  such  orders,  regulations,  powers, 
provisoes,  and  appointments,  as  were  thereinafter  re- 
ferred to ;  and  upon  trust,  after  her  death,  that  the 
trustees  and  managers  for  the  time  being  should,  out 
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1842.        of  the  rents  and  profits  of  the  residue  of  the  premises, 

Shore      defray  the  expense  of  repairing  the  premises  and  pro- 

^'  viding  catechisms  for  the  inmates  of  the  hospital  for 

the  time  being,  and  certain  other  cliarges :  And  upon 

wfSjmHHes.  ^"^^her  trust,  that  the  trustees  and  managers  for  the 

time  being,  after  the  death  of  Lady  Hewleyy  should, 

of  1707.  ^^^  ^f  tb^  rents  and  profits  of  the  residue  of  tlie  pre- 
mises, raise  yearly  for  ever  the  clear  sum  of  60/.,  for 
the  maintenance  of  such  poor  people  as  Lady  Hewley^ 
during  her  life,  had  or  should  place,  or  which  the 
trustees  and  managers  for  the  time  being  should  from 
time  to  time  place  in  the  hospital,  in  such  proportions, 
at  such  times,  and  to  such  uses  and  purposes  as  Lady 
Hewley  had  appointed,  or  at  any  time  during  her  life 
should  appoint,  in  writing  under  her  hand,  or  in  any 
book  or  collection  of  rules  or  orders  which  then  were 
or  thereafter  should  be  made  by  her  for  the  better  or- 
dering, choosing,  and  government  of  the  poor  in  the 
almshouse;  and  more  particularly,  that  the  trustees 
and  managers  for  the  time  being  should  from  time  to 
time,  after  her  death,  fill  up  and  place  to  the  number 
of  ten  poor  persons,  qualified  according  to  such  col- 
lection of  rules  and  orders,  in  such  hospital  or  alms- 
house, whereof  nine  should  be  always  poor  widows  or 
unmarried  women,  so  long  as  they  should  continue 
such,  each  being  of  the  age  of  50  years  or  upwards ; 
the  tenth  person  to  be  a  sober,  discreet,  and  pious 
poor  man,  who  might  be  fit  to  pray  daily  twice  a  day 
(viz.  every  morning  and  evening)  with  the  rest  of  the 
poor  in  the  almshouse,  if  such  a  man  could  con- 
veniently be  found ;  and  in  default  thereof,  the  tenth 
to  be  a  poor  woman  qualified  as  the  other  nine ;  and 
also  that  the  trustees  and  managers  for  the  time  being 
should  pay  to  each  of  the  said  ten  poor  persons  10  s. 
upon  the  first  day  of  every  month :  And  upon  further 
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trust,  that  from  time  to  time,  as  and  when  any  one  of        1842, 
the  trustees  for  the  time  being  should  die.  Lady  Hew- 
ley  during  her  life,  and  after  her  death,  and  in  de- 
fault of  her  nomination  and  election,  the  survivors  of 
the  trustees,  should  elect  in  the  room  of  every  such 
deceasing  trustee  such  person  of  reputation  as  they 
in  their  judgments  and  consciences  should  think  fit,    *^SfiW)T" 
who  should  be  a  manager  of  the  trust  estates  together 
and  equally  with  them,  and  should  have  the  same 
authority  and  powers  respecting  the  trusts  thereby  de- 
clared ;  (this  clause  was  the  same  as  that  in  the  deed  of 
1704,  for  keeping  up  the  complete  number  of  seven 
trustees) :  And  upon  further  trust,  that  they  the  trus- 
tees and  managers  for  the  time  being  should,  at  all 
times  after  the  death  of  Lady  Hewkyy  observe  the 
rules,  orders  and  directions,  and  trusts  therein,  and 
in  the  book  of  rules,  orders  and  directions  subscribed 
by  Lady  Hewleyj  contained;  and  that  the  trustees 
and  managers  for  the  time  being  should,  after  the 
death  of  Lady  Hewhy^  be  the  only  special  visitors 
and  governors  of  the  almshouse  or  hospital,  and  of 
all  the  poor  persons  therein ;  and  that  they  should 
have  the  sole  power  from  time  to  time  to  govern, 
order,  admit  into,  or  expel  from  the  almshouse,  all 
such  poor  persons  as  then  were  or  thereafter  should 
be  admitted  into  the  same  ;  yet  pursuant  always  to 
the  rules,  orders,  &c.  in  the  said  book  contained: 
And  upon  further  trust,  that  if  any  of  the  trustees 
should  be  interrupted  or  disturbed  in  their  visitation, 
rule  or  government  of  the  almshouse,  or  of  the  poor 
people  therein,  by  or  by  reason  of  any  civil  or  eccle- 
siastical, or  other  lawful  power  or  authority  whatso- 
ever, then,  and  so  long  as  such  disturbance  or  inter- 
ruption  should  continue,  the  trustees  and  managers 
should  employ  the  said  60  /•  to  such  other  pious  uses 
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1842.  as  Lady  HewUy  should  appoint  by  writing  as  therein 
Shore  mentioned ;  and  in  default  of  such  appointment,  then 
to  employ  the  same  to  such  or  the  like  charitable 
uses  as  were  thereinafter  expressed. 

The  residue  of  the  rents  was  then  directed  to  be 

applied  upon  trusts  for  **  poor  and  godly  preachers," 

oTitot!"'  &c.,  which  were  repetitions  of  the  trusts  of  the  deeds 

oi  January  1704,  but  there  was  no  reference  to  those 

deeds. 

By  an  indorsement  on  one  of  the  deeds  of  April 
1707,  and  dated  the  10th  of  May  1709,  Lady  Hewley 
declared  that  the  management  of  the  said  Hospitalj 
as  to  the  putting  in  the  poor  upon  any  vacancy, 
should  be  in  the  power  of  the  within-named  Thomas 
ColtoTiy  and  also  of  Timothy  Hodgson^  Mathew  JBay- 
cocky  Samuel  Smithy  Robert  Rhodes,  Martin  Hotham, 
and  William  Hotham,  all  of  the  city  of  YbrZr,  and  such 
as  should  be  chosen  to  succeed  any  of  them  when 
they  should  die ;  and  that  the  grand  trustees  should, 
at  the  beginning  of  every  year,  leave  the  monies  in 
their  hands  for  paying  the  monthly  allowances  for 
the  year  ensuing,  and  pay  what  would  be  necessary 
for  repairs,  &c. 

The  collection  of  rules  and  orders  appointed  by  Lady 
Hewley — and  referred  to  in  the  last-stated  deeds — 
"  to  be  kept  and  observed  as  well  by  the  feoffees  or 
trustees  of  the  revenues  of  the  said  newly-erected 
hospital,  &c.,  for  the  better  government  and  ordering 
of  the  same,  and  also  by  the  said  poor  persons  placed 
or  to  be  placed  in  the  same,"  contained  the  following 
orders  and  directions  (among  others  not  material 
to  be  here  stated)  : — 

**  Let  none  of  evil  fame  or  report  be  admitted  into 
the  hospital,  but  such  as  are  poor  and  piously  dis- 
posed, and  of  the  Protestant  religion. 
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"  Let  every  almsbody  be  one  that  can  repeat  by       1842. 
heart  the  Lord's  Prayer,  the  Creed,  and  Ten  Com-       shorb 
mandments,  and  Mr.  Edward  Bowles'  Catechism.  *^- 

"  Let  all  the  almspeople,  when  not  disabled  by        ' 

weakness,  duly  repair  to  some  religious  assembly  of  ^^^J^Ji^^ 

the  Protestant  religion,  every  Lord's-day,  forenoon        

and  afternoon,  and  at  other  opportunities,  to  attend      of  1707. 
the  ordinances  of  God. 

"  Let  every  almsbody,  morning  and  evening,  in 
private  devotion,  commend  themselves  to  God  in 
prayer,  and  in  their  prayer  remember  their  foundress, 
Sarah^  Lady  Hewley^  while  she  lives,  and  after  her 
death  pray  for  her  trustees." 

Lady  Hewley  died  in  Augmt  1710,  having  in  her 
will  appointed  Dr.  Colton^  one  of  the  said  trustees, 
her  executor. 

The  information,  which  was  filed  at  the  relation  of  ,  ^  ^h® . 

1  PI  X        n    1    T    1  1  Information, 

certam   members  of  the   sect  called   Independents, 

against  all  the  trustees  {a)  of  both  charities,  alleged, 

amongst  other  things,  that  Lady  Hewley  and  all  the 

original  trustees  of  the  estates,  and  the  managers  of 

the  hospital,  were  believers  in  the  doctrines  of  the 

Trinity,  original  sin,  and  the  atonement;  that  they 

were  Nonconformists  and  Dissenters  from  the  Estab- 

(a)  The  information  was  filed  in  June  1830,  and  amended  in 
December  1831.  The  relators  were,  Thomas  Wilson^  Joseph  Ready 
George  Hadfield^  John  Claphamy  and  Joseph  Hodgson^  who  are  the 
Respondents  in  the  appeal.  The  defendants  (the  survivors  of  whom 
are  now  Appellants)  were,  Samuel  Shore  (since  deceased),  Offiey 
Shorey  John  Pemberton  Hey  wood  (since  deceased),  Peter  Heywood^ 
Thomas  Walker y  Daniel  Gaskelly  and  John  Wood;  (these  are  called 
the  grand  trustees,  heing  the  successors  of  those  named  in  the  deed 
of  1704);  the  Rev.  Charles  Wellbelaoedy  the  Rev.  John  Kenrickj 
Thomas  Bischoff,  Varley  Bealby  (since  deceased),  John  Henry 
OateSy  and  George  Palmes ;  (called  the  sub-trustees,  being  the  suc- 
cessors of  those  named  in  the  deed  of  1 707.)  The  five  last  named 
were  made  defendants  by  the  amendment  in  1831. 
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lished  Church,  and  in  religious  belief  were  Calvinists 
and  Trinitarians,  within  the  protection  of  the  Act  of 
Toleration,  1  WiUiamiL  Mary^  c.  18;  that  in  the 
course  of  time,  and  contrary  to  tlie  design  of  the 
charity  and  the  intentions  of  the  foundress,  the  estates 
became  vested  in  trustees  the  majority  of  whom, 
though  calling  themselves  Presbyterians,  professed 
Unitarian  opinions,  rejecting,  as  unscriptural,  the 
doctrines  of  the  Trinity,  the  divinity  of  Christ j  ori- 
ginal sin,  and  the  atonement ;  and  that  for  some  years 
past,  a  considerable  portion  of  the  rents  had  been 
applied  by  them  in  the  education  of  Unitarian  minis- 
ters, and  for  the  benefit  of  other  persons  of  that 
denomination. 

And  the  information  prayed  (amongst  other  things) 
a  declaration  that  ministers  or  preachers  of  what  is 
commonly  called  Unitarian  belief  and  doctrine,  and 
their  widows  and  members  of  their  congregations,  or 
persons  of  what  is  commonly  called  Unitarian  belief 
and  doctrine,  were  not  fit  objects  of  Lady  Hewley*% 
charities;  that  exhibitions  to  colleges  or  schools, 
where  Unitarian  belief  or  doctrine  was  taught,  were 
not  fit  exhibitions  for  promoting  the  education  of 
ministers  of  *Ckrisfs  holy  Gospel,  within  tlie  intent 
of  Lady  Hewley's  charities ;  that  the  allowance  of  a 
salary  of  80 1,  to  Mr.  Wellbelovedj  as  the  preacher  of 
St  Samour-Gate  Chapel,  in  York,  was  an  unfit  allow- 
ance or  distribution  of  the  charity  funds,  by  reason  of 
his  not  being  a  "godly  preacher  of  Christ'%  holy 
€rospel,**  within  the  intent  and  meaning  of  Lady 
Hewley^B  charities,  and  that  such  allowance  be  dis- 
continued :  That  all  the  objects  of  Lady  Hewley^s 
charities  might  be  decreed  fairiy  and  in  such  man- 
ner to  participate  in  the  charity  funds  as  she  meant 
and  intended ;  and  that  it  might  be  declared  that  such 
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dissenters  alone  as  were  commonly  called  Orthodox        1842. 
Dissenters,  and  as  would  have  been  within  the  protec-       Shobr 
tion  of  the  Act  of  Toleration  of  the  1st  TV.  &  M.     ^  ^' 

c.  18,  at  the  time  of  the  foundation  of  the  charities,       

and  would  not  have  been  subject  to  the  penalties  of  jj^f^^ 

tlie  Act  9  &  10  Will.  3,  c.  32,  against  blasphemy,        

could  be  considered  as  coming  within  the  intent  and  information, 
meaning  of  Lady  Hewley^  and  as  entitled  to  parti- 
cipate in  the  benefit  of  her  charities ;  and  that  the 
defendants,  the  trustees  and  managers  of  the  charities, 
or  such  of  them  as  the  Court  should  think  fit,  might 
be  removed,  and  that  other  trustees  and  managers 
might  be  appointed  in  their  place. 

The  information  also  prayed  an  injunction  to 
restrain  the  trustees  from  proceeding  to  elect  new 
trustees  or  managers  of  the  charities,  and  for  a 
receiver;  and  that  directions  might  be  given  for 
securing  the  charity  estates  and  funds,  and  to  provide 
for  the  better  administration  thereof  for  the  future. 

All  the  defendants  put  in  their  answers,  some  The  Answer, 
jointly  and  some  separately.  The  Rev.  Mr.  WelU 
belovedy  answering  separately,  stated  that  he  believed 
it  to  be  true,  as  alleged  in  the  information,  that  the 
chapel  in  St.  Saviour- Gate  in  York  was  principally 
built  at  Lady  Hewley^s  expense,  and  that  she  be- 
longed to  the  congregation  frequenting  the  same: 
that  Dr.  Colton  and  Mr.  Hotham  (two  of  the  trustees 
named  in  the  deeds)  were  the  first  preachers  at  that 
chapel,  and  continued  to  officiate  as  such  preachers 
till  long  after  Lady  Hewky's  death:  that  they  and 
she  were  Dissenters  from  the  Established  Church, 
and  were  Nonconformists,  holding  the  doctrines 
common  amongst  Presbyterians  of  that  period,  but 
what  these  doctrines  were  in  particular  he  could  not 
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1842.       set  forth ;  and  he  also  believed  it  to  be  true,  that  on 

^^^"^       Lady  Hewley's  death,  Dr.  Colton  preached  her  funeral 

V.         sermon ;  and  he  admitted  that  on  the  death  of  the 

*     Rev.  Newcome  Cappe  in  1799,  he  himself  was  elected 

to  succeed  him  as  sole  preacher  at  the  said  chapel ; 
and  that  he  had  263  /.  a  year,  as  the  theological  tutor 
and  principal  of  the  college  called  Manchester  College^ 
in  Yorkj  which  was,  he  said,  an  establishment  sup- 
ported by  Presbyterian  Dissenters  for  educating 
ministers  of  that  denomination ;  and  that  he,  as 
preacher  at  said  chapel,  received  from  the  funds  of 
this  charity  60  /.  a  year,  from  Mr.  Cappe's  death  to 
1808,  when  the  stipend  was  increased  to  80  /.  a  year; 
a  sum  which,  considering  the  change  in  the  value  of 
money  compared  with  the  necessaries  of  life,  was  not 
more  than  60  /.  in  the  time  of  Mr.  Cappe,  or  than  40  /. 
which  Lady  Hewley  herself  allowed  Dr.  Colton. 

To  this  answer,  and  also  to  the  answers  of  the  other 
defendants,  which  were  much  to  the  same  effect, 
exceptions  were  taken  by  the  relators,  on  the  ground, 
among  others,  that  the  defendants  had  not  answered 
whether  they  were  Unitarians  in  their  religious 
belief  and  doctrine,  and  what  the  peculiar  doctrines 
of  Unitarians  were. 

The  exceptions  were  argued  before  the  Vice-Chan- 
cellor,  whose  decision  allowing  them,  was,  on  appeal 
in  December  1831,  confirmed  by  Lord  Brougham^  then 
Lord  Chancellor. 

Mr.  Wellhehvedj  in  answering  the  exceptions,  after 
stating  that  few  persons  agreed  in  the  definition  of 
the  term  "  Unitarian,"  said  that  he  "  uniformly  repre- 
sents himself  and  desires  to  be  considered  as  a  Pro- 
testant Dissenter  of  the  Presbyterian  denomination, 
and  as  one  who  firmly  believes  in  the  Divine  mission 
of  Je^us  Christy  and  holds  no  other  doctrines  than 
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those  contained  in  Christ*s  holy  Gospel,  to  all  which        1842, 
he  yields  a  full  and   cordial  assent.     However,   he 
admits  that,  in  the  sense  in  which  he  himself  uses  the 
term  *  Unitarian,'  and  which  is  hereinafter  set  forth, 
he  is  a  Unitarian  in  religious  belief  and  doctrine : 
That  in  using  the  term  Unitarian,  as  applicable  to 
himself,  he  means  more  especially  to  denote  that  he 
professes  and   believes  the  following  Christian  doc- 
trines:— That   to  know  God  to  be    the    true  God, 
and  Jesus  the  Christ  whom  he  hath  sent,  is  eternal 
life:    that   it   is  defendant's  duty  to    worship    God 
according  to  the  precepts  and  the   example   of  his 
Divine  Lord  and  Master,  who  taught  his  disciples  to 
pray  to  God  their  Father  in  Heaven,  and  to  ask  of 
him  what  they  needed,  in  his  name :  that  it  is  his 
duty  to  ascribe  glory  to  the  only  wise  God  through 
Jesus  Christ:  that  he  acknowledges  Jesus  to  be  the 
Word   that   in   the  beginning   was  with   God,  and 
rejoices  in  the  doctrine  of  the  Evangelist,  that  God 
so  loved  the  world  that  he  sent  forth  his  only-begotten 
Son  into  the  world,  not  to  condemn  the  world,  but 
that  the  world  through  him  might  be  saved  :  that  he 
believes  that  God,  having  sent  him  forth,  was  with 
him  ;  that  the  works  which  he  did,  and  the  words 
which  he  spake,  were  not  his  own,  but  the  words  of 
the  Father  who  sent  him,  and  whose  will  he  came  to 
do :  that  he  believes  that  Jesus  Christ  was,  as  he  said 
of  himself,  a  man  who  spoke  the  truth  he  heard  from 
God,  and  as  God  commanded  and  instructed  him,  so 
he  spoke.     That  defendant  believes,  according  to  the 
words  of  the  Apostle  Peter^  that  Jesus  of  Nazareth 
was  a  man  approved  of  God  by  miracles  and  wonders 
and  signs,  that  God  did  by  him ;  that  having  been 
crucified  and  slain,  God  raised  him  from  the  dead 
and  made  him  Lord  and  Christ ;  that  then  he  was 
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1842.        glorified    by   God.      That    in   conformity   with    the 

Shorb       doctrine   of  the   inspired   Apostle   Paul^    defendant 

^'  acknowledges  and  believes  in  one  God,  the  Father, 

'     of  whom  are  all  things,  and  one  Lord,  Jesus  Christy 

j^M^^^^  by  whom  are  all  things,  and  we  by  him :  that  there 
is  one  God,  and  one  Mediator  between  God  and  men, 
the  man  Christ  Jesus^  by  whom  God  hath  reconciled 
us  to  himself;  who  was  made  sin  for  us  that  we  might 
be  made  the  righteousness  of  God  in  him ;  who  gave 
himself  for  us  that  he  might  redeem  us  from  all 
iniquity,  and  purify  unto  himself  a  peculiar  people, 
zealous  of  good  works.  That  defendant  acknowledges 
Christ  as  the  image  of  the  invisible  God,  the  first- 
bom  of  every  creature,  in  whom  it  pleased  the  Father 
all  fulness  should  dwell ;  who  was  made  a  little  lower 
than  the  angels,  but  for  the  suffering  of  death  was 
crowned  with  glory  and  honour,  that  by  the  grace  of 
God  he  should  taste  death  for  every  man;  that  he 
was  made  in  all  tilings  like  unto  his  brethren,  in  all 
points  tempted  like  them,  yet  without  sin  ;  and  whom, 
having  become  obedient  unto  death,  God  highly 
exalted,  giving  to  him  a  name  above  every  name,  that 
at  the  name  of  JesiLs  every  knee  should  bow,  and 
every  tongue  confess  that  Jesus  Christ  is  Lord,  to  the 
glory  of  God  the  Father.  That  defendant  believes 
that  the  purpose  and  grace  of  God  were  made  manifest 
by  the  appearing  of  Jesus  Christy  who  hath  abolished 
death  and  brought  life  and  immortality  to  light 
through  the  Gospel :  that  in  the  day  when  God  shall 
judge  the  secrets  of  men  by  Jesus  Christ,  he  will 
render  to  every  man  according  to  his  deeds.  That 
to  the  before-mentioned  doctrines  of  Chist  and  his 
Apostles,  defendant  gives  his  unqualified  assent ;  and 
that  whatever  is  taught  in  Christ's  holy  Gospel  con- 
cerning the  existence,  perfection,  and  government  of 
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God,  the  person  and  the  office  of  Christy  the  terms  of  i842. 
pardon  and  acceptance  with  God,  the  duties  of  life  shorb 
and  a  future  state  of  righteous  retribution,  defendant 
gratefully   and   cordially  receives  and  professes  as 

And  in  this  answer,  Mr.  Wellheloved  stated  that        

he  did  not  preach  at  St.  Samour^Gate  Chapel  the  *  »«we^' 
received  doctrines  of  any  particular  sect,  but  those 
only  which  he,  after  a  diligent  study  of  the  Gospel, 
conscientiously  believed  to  be  the  pure  doctrines  of 
Christianity ;  but  he  admitted  that  he  preached  doc- 
trines in  accordance  with  those  above  set  forth  by 
him  in  illustration  of  the  sense  of  the  term  Unitarian 
as  used  by  him. 

And  as  to  Manchester  College,  he  said  it  was  an 
establishment  chiefly  supported  by  Protestant  Dis- 
senters of  the  Presbyterian  denomination,  for  supplying 
the  churches  of  that  denomination  with  a  succession 
of  ministers,  but  not  for  the  purpose  of  instruction  in 
any  peculiar  doctrine  of  any  sect :  that  the  principle 
on  which  that  institution  is  conducted  is,  that  every 
student  in  it  shall  be  left  to  the  free  exercise  of  his  own 
private  judgment  in  matters  of  religion :  that  as  theo- 
logical tutor  he  most  scrupulously  adhered  to  that 
principle,  imparting  to  his  pupils  such  instruction  only 
as  would  qualify  them  to  interpret  the  Scriptures  for 
themselves,  excite  in  them  a  love  of  truth  and  a 
habit  of  searching  the  Scriptures. 

It  appeared  from  the  further  answers  of  the  other 
defendants,  as  to  their  religious  belief  and  doctrines, 
that  all  of  them— except  the  Messrs.  Heywood  and  Mr, 
J.  Wood,  who  were  not  charged  in  the  information  to 
be  Unitarians,  and  except  Mr.  Palmes,  who  was  a 
member  of  the  Church  of  England — were  Unitarians 
in  the  sense  of  that  term  as  explained  by  Mr.  IVell- 
beloved^  and  that  he  and  Mr.  Kenrick  and  Mr.  Offley 
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1842.  Shore  were  members  of  the  British  and  Foreign 
Unitarian  Association :  it  also  appeared  that  the  rents 
and  profits  of  the  charity  estates  were  2,900  /.  a  year, 
and  that  the  Apostles'  Creed  and  Bowies'"  Catechism 
had  not  been  used  in  the  almshouse  for  many  years. 

Evidence.        The  relators  went  into  evidence  in  support  of  the 
allegations  and  charges  in  the  information : — 

And  first — in  order  to  show  that  Lady  Hewley  and 
the  original  trustees  of  the  charities,  and  Mr.  Bowles^ 
whose  Catechism  she  desired  to  be  used  in  the  alms- 
house, were  Trinitarian  Dissenters,  believing  in  the 
divinity  of  the  person  of  Jesus  Christy  and  in  the  doc- 
trines of  original  sin  and  the  atonement,  as  commonly 
received, — they  proved  and  put  in  evidence  extracts 
from  the  wills  of  Sir  John  and  Lady  Hewley  and 
of  Dr.  Cotton  (6),  and  the  whole  of  Bowles'  Cate- 
chism (c) ;  and  for  the  same  purpose  they  examined 

(5)  Those  extracts  are  contained  in  the  Vice-Chancellor's  judg- 
ment, infra f  p.  375. 

(c)  This  Catechism  contains,  amongst  other  Questions  and  An- 
swers supported  hy  texts  of  Scripture,  the  following: — 

"  Q.  In  what  condition  is  the  posterity  of  our  first  parents  bom  ? 
— A.  In  a  sinful  and  miserable  condition. — [Rom.  v.  17, 18,  19,  and 
iii.  23.] 

"  Q.  Wast  thou  bom  in  that  condition  ? — A,  Yes,  I  was  conceived 
In  sin,  and  am  by  nature  a  child  of  wrath  as  well  as  others. — [Psalm 
li.  5.     Ephes.  ii.  3.] 

<<  Q.  Hath  thy  life  been  better  than  thy  birth  l—A.  No ;  I  hare 
added  sin  to  sin,  and  made  myself  above  measure  sinful. — [Rom. 
iii.  10.     Col.  i.  21.] 

^<  Q.  What  if  thou  shouldest  die  in  the  condition  thou  wast  bom 
and  bred  in? — A.  I  should  perish  everlastingly. — [John  iii.  3. 
2  Thess.  i.  8.] 

^^  Q.  Is  there  no  way  to  get  out  of  this  sinful  and  miserable  estate  ? 
—A.  Yes. -[2  Tim.  i.  9, 10.] 

**  Q.  Is  it  to  be  done  by  any  power  or  righteousness  of  thy  own  ? 
— i4.  No ;  but  God  in  his  rich  mercy  hath  appointed  a  way. — [Titus 
ui.  4,  5.] 

"  Q.  What  way  hath  God  appointed  ? — A.  Only  by  Jesus  Christ. 
— [John  xiv.  6.    Acts  iv.  2.] 
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several  learned  ministers,  chiefly  of  their  own  reli-        1842. 
gious  denomination  (Independents),  who  formed  their      shork 
opinions  on  those  points  from  reading  the  controversial  ^ 

and  other  tracts  of  that  period.     The  same  witnesses        

were  also  examined  as  to  the  meaning  of  the  terms  wJ^Liri^t. 
"  godly  preachers,"  "  godly  persons,"  "  Presbyterian,"        — 

"  Q.  What  is  Jesus  Christ  1—A.  The  Son  of  God  manifest  in  the 
flesh— [Gal.  iv.  4.     1  Tim.  iii.  16.] 

^^  Q.  What  hath  Jesus  Christ  done  for  man  ? — A.  He  hath  laid 
down  his  life  for  our  redemption. — [Matt.  xx.  28.     Col.  i.  14.] 

"  Q.  What  further  benefit  have  we  by  him? — A.  Life  and  salva- 
tion.—[John  vi.  27.  48.     Heb.  v.  9.] 

^'  Q.  Shall  all  men  partake  of  this  redemption  and  salvation  ? — 
A.  No,  there  are  many  who  perish  notwithstanding. — ^[Matt.  vii. 
13,  14.     Phil.  iii.  18,  19.] 

^'  Q.  By  what  means  may  a  sinner  obtain  a  part  in  this  redemp- 
tion?—^. By  faith  in  Christ.— [Eph.  ii.  8.     John  iii.  16.] 

"  Q.  What  is  it  to  believe  ? — A.  To  rely  on  Jesus  Christ,  and  him 
alone,  for  pardon  and  salvation,  according  to  the  Gospel.--.[JohQ 
iii.  36.     Acts  xvi.  31.     Isaiah  1.  10.     John  v«  44.] 

"  Q,  Why  hath  God  appointed  faith  to  this  excellent  use? — 
A.  Because  faith  gives  him  what  he  looks  for,  the  whole  glory  of 
our  salvation. — [Ephes.  ii.  8,  9.] 

**  Q.  How  is  faith  wrought  in  the  soul? — A.  By  the  Word  and 
Spirit  of  God.— [Rom.  x.  14. 17.     2  Cor.  iii.  6.     John  xvi,  9, 10.] 

"  Q.  What  call  you  the  Word  of  God  1—A.  The  Holy  Scriptures, 
the  Old  and  New  Testament. — [2  Tim.  iii.  16.] 

"  Q.  In  what  order  doth  God  work  feith  by  the  Word  1—A.  First 
he  shows  men  their  sins,  and  then  their  Saviour. — [Acts  ii.  37. 
John  xvi.  9.] 

"  Q.  Why  doth  he  observe  this  order  ? — A.  That  Christ  may  be 
the  more  precious  to  the  soul.— [1  Peter  ii.  7.     Luke  viL  47.] 

"  Q.  How  doth  faith  work  love  ? — A.  It  lays  hold  upon  the  infi- 
nite love  of  Christ,  and  works  a  mutual  love  in  us. — [I  John  iv.  19. 
Luke  vii.  47.] 

^*  Q.  Are  not  the  Ten  Commandments  the  Commandments  of 
Christ? — A.  Yes;  they  are  a  special  part  of  God's  Word,  which  is 
a  rule  of  life. — [Psalm  xix,  7.     Matt.  v.  17.] 

^^  Q.  What  are  the  Sacraments  which  Christ  hath  left  to  his 
Church? — A.  Two;  Baptism,  and  the  Supper  of  the  Lord. 

"  Q.  What  is  Baptism? — A,  It  is  dipping  or  sprinkling  with 
water,  in  the  name  of  the  Father,  of  the  Son,  and  of  the  Holy  Ghost. 
— [Matt,  xxviii.  19.     Acts  x.  47.] 

"  Q.  What  is  the  nature  of  this  Sacrament? — A.  It  represents, 
and  (through  faith)  seals  the  sprinkling  of  the  blood  of  Christ,  and 
the  washing  of  the  Holy  Ghost. — [Acts  xxii.  16.  Tit.  iii.  5  Acts 
viii.  37.     1  Peter  iii.  21.]" 
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1842.        "  Presbyterian  congregation,"  "  Independent  congre- 

^^^      gationalists,"  and  "  Baptist,"  at  the  time  of  the  foun- 

»  dation  of  the  charities  ;  and  as  to  the  sense  in  which 

—  '     the  term  **  Presbyterian "  is  at  this  day   used   by 

^^k^^!^^  Unitarians  as  applicable  to  themselves;   and  which 

— -        term,  those  witnesses  said,  did  not  describe  the  reli- 

VI  ence.     ^.^^  ^^  Unitarians,  but  their  places  of  worship,  which 

formeriy  belonged  to  Presbyterians,   and    are    now 

employed  for  Unitarian  worship. 

Secondly, — in  order  to  show  that  the  Rev.  Mr.  Well- 
beloved,  the  Rev.  Mr.  Kenrick,  and  others  of  the  defen- 
dants, were  Unitarians,  and  that  the  Unitarians  are 
an  established  class  of  Dissenters  from  the  Established 
Church,  and  •that  they  hold  peculiar  doctrines  dif- 
fering from  other  denominations  of  Dissenters, — the 
relators  put  in  evidence  sermons  printed  and  pub- 
lished by  the  said  Rev.  defendants,  and  some  of  the 
annual  printed  reports  of,  and  books  and  tracts  circu- 
lated by,  the  British  and  Foreign  Unitarian  Association, 
of  which  those  and  others  of  the  defendants  were 
members ;  and  for  the  same  purpose  they  examined 
several  witnesses,  some  of  them  being  Unitarians,  but 
most  of  them  Independents. 

And  thirdly,  to  prove  the  misapplication  of  the 
charity  funds,  the  relators  examined  the  same  wit- 
nesses, and  put  in  several  reports  of  the  Manchester 
College,  at  York,  to  show  that  that  establishment  was 
fit  for  educating  Unitarian  ministers  only,  was  sup- 
ported by  several  of  the  defendants,  Mr.  Wellbelaved 
and  Mr.  Kenrick  being  the  chief  professors,  and  re- 
ceived from  the  charity  funds  annual  exhibitions  of 
20/.  or  more  to  each  of  six  students  educated  there, 
instead  of  being  employed,  as  Lady  Hewley  directed, 
towards  the  education  of  young  men  designed  for  the 
ministry  of  Chrisfs  holy  Gospel :  and  they  also  proved 
payments  of  an  annual  allowance  of  80  /.  out  of  the 
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charity  funds  to  Mr.  WeUhdoved^  as  minister  of  SL        1842. 

Saviour-Gate  Chapel;   of  12/.  to  the  minister  of  a       shore 

Unitarian  chapel  at  RossendalCy  in  Lancashire,  and     ,„  ^• 

,                            1           ..              /».           111.1        Wilson. 
Other  sums  to  other  ministers  oi  vanous  chapels  which        

were  formerly  Presbyterian  and  Trinitarian,  but  re-  wj^^^^. 
cently  used  solely  for  Unitarian  worship.  It  appeared 
from  a  list  given  in  by  the  grand  trustees,  that  out  of 
237  persons  receiving  aid  from  the  charity  funds  at  the 
time  when  the  information  was  filed,  38  were  by  repu- 
tation Unitarians  in  doctrinal  opinions,  and  most  of 
them  preached  in  old  Presbyterian  chapels,  the  minis- 
ters of  which  always  received  aid  from  the  charity. 

The  cause  was  heard  by  the  Vice-Chancellor  in 
December  1 833 :  objections  were  taken  to  many  parts 
of  the  evidence,  but  it  was  allowed  to  be  read,  on  the 
understanding  that  the  Court  would  treat  as  the  speech 
of  counsel  so  much  of  it  as  was  inadmissible :  and  at 
the  conclusion  of  the  argument,  his  Honor  delivered 
his  judgment,  and  made  a  decree,  whereby  he  declared  Vice-Chan 
That  ministers  or  preachers  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  and  their  widows 
and  members  of  their  congregations ;  and  that  per- 
sons of  what  is  commonly  called  Unitarian  belief  and 
doctrine,  are  not  fit  objects  of,  and  are  not  entitled 
to  partake  of  the  charities  of  Dame  Sarah  Hewley : 
And  the  relators  having  by  their  counsel  made  an 
offer  to  allow  the  defendant  /.  P.  Heywood  to  remain 
a  trustee  of  the  charities,  and  that  defendant  not  having 
by  his  counsel  accepted  such  offer,  the  Court  ordered 
and  decreed  that  the  said  defendant  and  all  the  other 
defendants  be  removed  from  being  trustees  and  sub- 
trustees  or  managers,  respectively,  of  the  charities; 
and  that  it  be  referred  to  the  Master  to  appoint  proper 
persons  to  be  trustees  and  sub-trustees  or  managers 

c  c  2 
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Viee-Chan- 
cellor'g  De- 
cree. 


1842.       thereof,  respectively,  in  the  room  of  the  said  defendants : 

Shore      ^^^  ^^^^  ^^  ^^  referred  to  the  Master  to  take  an  ac- 

^-  count  of  the  rents  and  profits  of  the  charity  estates, 

—        and  of  the  funds  thereto  belonging,  received  by  the 

j^Sh^J^g,  defendants  since  the  25th  of  March  1830;  and  in 

taking  the  accounts,  the  Master  was  not  to  disallow  or 

disturb  the  distribution  made  of  the  rents  and  profits 

by  the  defendants  in  or  about  the  month  of  May  1830  : 

And  also  that  it  be  referred  to  the  Master  to  tax  all 

parties  their  costs  of  the  suit  up  to  this  time,  as  between 

solicitor  and  client;  and  to  inquire  whether  the  relators 

and  defendants  had  properly  incurred  any,  and  what 

charges  and  expenses  in  the  cause  beyond  the  costs 

thereof;  and  if  he  should  find  that  they  had,  to  take 

an  account  thereof,  and  lax  the  same  accordingly  : 

And  that  it  be  referred  to  the  Master  to  settle  a  scheme 

for  the  application  of  the  residue  of  the  accumulated 

funds  of  the  charity,  after  providing  for  the  payment 

of  the  said  costs,  charges,  and  expenses  of  all  parties, 

and  the  subsequent  costs  of  the  suit. 


) 


Vice-Chan-  The  following  is  the  substance  of  his  Honor's  j  udgraent : — 
cellor*8  Judg-  «  Before  stating  my  opinion  upon  the  trust,  I  must  first  of  all 
say,  that  I  should  be  extremely  sorry  if  any  person  enter- 
tained an  opinion  that  I  thought  harshly  of  the  Unitarians  as 
a  body ;  because  it  has  happened  to  me  to  have  had  inter- 
course with  various  persons,  from  the  earliest  part  of  my  life^ 
and  whom  I  have  known  for  many  years,  who  are  of  that 
persuasion,  and  with  whom  I  have  lived  with  great  cordiahty 
and  friendship ;  but  it  does  not  appear  to  me  that  the  ques- 
tion in  this  case  to  be  determined  is,  whether  they  were  pro- 
perly called  Christians  or  not,  but  whether  it  was  consistent 
with  what  appeared  on  the  trust-deeds  of  Lady  Hewlej/, — 
having  regard  to  such  evidence  as  had  been  produced  of 
what  her  sentiments  were, — that  the  Unitarians  could  be 
allowed  to  participate  in  the  benefit  of  her  charity;  she 
having  stated,  that  the  first  trust  was  for  "  poor  and  godly 
preachers,  for  the  time  being,  of  Christ's  holy  Gospel ;"  and 
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then  repeating  phrases,  which  evidently  showed   that  she         1^42. 
alluded  to  the  same  sort  of  persons  who  might  happen  to  be 
widows  of  persons,  or  exhibitioners,  and  so  on,  as  would  fall 
under  the  first  denomination. 

The  will  of  Sir  J".  Hewley  has  been  put  in,  which  com-    ladu  Hew" 
menced  with  the  following  words: — "This  is  the  last  will  ^'(^^oritUt. 
and  testament  of  Sir  J.  Hewley,, vfho  being,  of  God's  mercy,    Vice-Chan- 
of  perfect  memory,'*  and  so  on,  "first  committing  my  spirit  cellor's Jndg- 
to  God  who  gave  it,  hoping  to  find  mercy  to  me  a  sinner, 
and  to  be  saved  only  by  the  merits  and  mediation  of  Jesus 
Christ,  my  alone  Saviour  and  Redeemer."      I  must  here 
remark  the  manner  in  which  the  will  was  witnessed : — "  Wit- 
ness my  hand  and  seal,  24th  of  June,  in  the  year  of  our  Lord 
God  1682;"  and  therefore  I  consider  that  the  will  testified, 
from  the  beginning  to  the  end,  his  belief  in  the  divinity  of 
the  Redeemer. 

I  must  now  refer  to  the  words  of  the  will  of  Lady  Hewley  z 
— "  I,  Dame  Sarah  Hewley,  widow,  having  first  committed 
my  immortal  soul  into  the  hands  of  my  Redeemer,  to  be 
washed  in  his  blood,  and  made  meet  to  be  partaker  with  the 
saints,^'  8ic. ;  she  then  proceeded  to  make  her  will.  The 
natural  inference  from  this  will  is,  that  she  not  only  believed 
in  the  divinity  of  the  Redeemer,  but  looked  for  salvation 
through  his  merits,  in  that  sense  in  which  the  Church  of 
England  understood  that  he  was  the  Redeemer, — "  that  he 
had  paid  the  price,"  and  that  for  the  price  which  he  had 
paid,  God  would  be  pleased  to  forgive  the  sins  of  all  that 
turned  unto  him. 

The  next  document  is  the  will  of  Dr.  Colton  :  he  also  had 
used  similar  phrases  : — "  1  commit  my  immortal  soul  into  the 
hands  of  Almighty  God,  my  Creator,  and  which  I  beseech 
him  mercifully  to  look  upon,  not  as  it  is  in  itself,  polluted 
with  sin,  but  as  it  is  redeemed  and  purged  with  the  precious 
blood  of  his  only  beloved  Son,  and  my  most  sweet  Saviour 
Jesus  Christ,  in  confidence  of  whose  merits  and  mediation 
alone  it  is  that  I  cast  myself  upon  the  mercy  of  God,  for  the 
pardon  of  my  sins  and  the  hope  of  eternal  life."  He,  it  was 
to  be  remarked,  was  one  of  Lady  Hewley' s  trustees,  and  was 
the  person  that  preached  at  St.  Saviour's  Chapel,  where  she 
attended  during  her  life,  and  he  preached  her  fiineral  sermon. 

C  C  3 
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1842.  Then,  looking  at  the  words  of  the  deed,  I  am  necessarily 

driven  (inasmuch  as  the  rules  were  directed  by  the  deed  of 
1707  to  be  observed)  to  a  consideration  of  Bowles's  Cate- 
chism, which,  according  to  the  rules,  the  poor  almspeople 
were  directed  to  repeat :  and  for  the  purpose  of  determining 
the  question  before  me,  I  am  bound,  not  merely  to  consider 
the  questions  and  answers  in  the  Catechism,  but  also  the 
cellor's  Judg-  texts  in  the  margin,  which  are  manifestly  referred  to  in  sup- 
^"^^^  port  of  the  answers.  One  question  was, — "  What  was  the 
sin  of  our  first  parents  ?— Eating  the  forbidden  fruit.  What 
was  the  fruit  of  that  eating  ? — It  filled  the  world  with  sin  and 
sorrow.  In  what  condition  is  the  posterity  of  our  first  parents 
bom? — In  a  sinful  and  miserable  condition."  That  last 
answer  comprehended  all  the  posterity  of  Adam.  '*  Wast 
thou  born  in  that  condition? — Yes,  I  was  conceived  in  sin, 
and  am  by  nature  a  child  of  wrath,  as  well  as  others.  What 
is  Jesus  Christ  1 — ^The,  Son  of  God  manifest  in  the  flesh." 
Nowy  that  answer  referred  to  that  very  singular  verse  at  the 
end  of  the  third  chapter  of  St.  Paufs  (first)  Epistle  to 
limothy,  which,  according  to  the  translation  of  the  Scrip- 
tures used  at  that  time,  could  not  leave  a  doubt  in  the  mind 
of  any  person  as  to  the  divinity  of  the  Redeemer,  because, 
according  to  the  received  translation,  it  was  put  in  this  way: 
— '•  And  without  controversy,  great  is  the  mystery  of  godli- 
ness; God  was  manifested  in  the  flesh,  justified  in  the  spirit, 
seen  of  angels,  preached  unto  the  Gentiles,  believed  on  in  the 
world,  received  up  into  glory."  Now,  no  man  could  doubt 
that  this  text  was  intended  to  convey  the  only  conclusion  that 
could  be  formed,  which  was,  that  not  merely  the  office  and 
mission  of  our  Saviour  were  divine,  as  stated  in  the  answers 
of  the  defendants,  but  that  his  person  was  divine. 

The  Catechism  then  went  on  in  another  part, — "  In  what 
order  doth  God  work  faith  by  the  word  ? — First,  he  shows 
men  their  sins,  and  then  their  Saviour.  Why  doth  he  observe 
this  order  ? — That  Christ  may  be  the  more  precious  to  the 
soul.  How  doth  faith  work  love?— It  lays  hold  upon  the 
infinite  love  of  Christ,  and  works  a  mutual  love  in  us."  Now, 
that  expression,  "the  infinite  love  of  Christ,"  of  necessity 
conveyed  the  notion  that  he  was  divine,  for  none  but  a  divine 
being  could  have  infinite  love.    Persons  might  appeal  to  their 
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own  common  reading  and  observations  of  what  passed  every         1842. 
day,  and  I  appeal  to  the  testimony  given  before  the  Committee 
of  the  Lords  and  Commons  upon  the  state  of  Ireland,  for 
proof  of  this  proposition ;  that  the  Presbyterians  do  hold  that 
the  only  effectual  view  of  religion,  for  the  purpose  of  soften-    x^^  jiew- 
ing  the  hearts  of  men  and  turning  them  to  God,  is  the  view  letfsCharities. 
of  the  Father's  love  in  sending  his  Son  to  appear  upon  earth    vice-Chan- 
and  suffer  as  a  man.     That  was  the  very  view  which  was  oellor'sJudg- 
taken  by  a  pious  Presbyterian  minister,  who  was  examined        ««'**• 
with  regard  to  the  Regium  Donum  at  Belfast. 

Now,  the  first  donation  in  Lady  Hewley's  trust  was  to 
'*  poor  and  godly  preachers  of  Christ's  holy  Gospel."  I  can- 
not but  suppose^  as  she  was  not  a  Conformist,  that  she  did 
mean  those  persons,  not  being  members  of  the  Church  of 
England,  who  did  entertain,  among  others,  the  firmest  belief 
in  the  divinity  of  our  Redeemer's  person,  in  the  necessity  of 
the  sacrifice  he  made,  because  of  the  universality  of  sin, 
commonly  called  original  sin;  and  that  she  would,  as  Sir 
Edward  Sugden  has  stated  with  great  propriety,  have  shaken 
with  horror  at  the  notion  of  her  charity  being  given  to  the 
sustenance  of  persons  who  not  only  disbelieved  these  two 
doctrines,  but  who  actually  preached  against  them.  It  has 
also  been  argued  (and  I  must  say  I  do  not  remember  a  case 
which  has  been  argued  with  more  ingenuity  and  ability  by 
all  the  members  of  the  bar  concerned  in  it)  that  the  principal 
object  of  this  lady  was  to  support  poor  ministers,  widows  of 
poor  ministers,  and  the  other  persons  included  in  her  trust- 
deed,  who  would  themselves  be  the  supporters  of  what  was 
called  the  great  doctrine  of  the  Presbyterians, — that  sort  of 
unrestrained  method  of  disseminating  the  faith  which  would 
not  submit  to  be  bound  by  any  test  or  creed^  or  by  anything 
except  the  words  of  Scripture. 

Mow,  the  book  mentioned  in  the  Catalogue  of  Books  at  the 
end  of  the  Sixth  Report  of  the  Unitarian  Society,  which  was 
called  an  Improved  Version  of  the  New  Testament,  affords  a 
strong  inference  that  persons  who  would  assist  the  publication 
of  it  cannot  come  under  the  descnption  of  **  poor  and  godly 
preachers  of  Chrisfs  holy  Gospel,"  even  according  to  the 
view  which  has  been  taken  of  those  words  by  the  defendauis' 
counsel.    Surely  it  is  immaterial  whether  a  Creed  is  expressed 

C  c  4 
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1842.       in  a  form  of  words,  or  whether  a  thing  called  a  translation  is 
propounded  to  mankind  which  refuses  to  give  the  literal 
sense  of  words,  and  in  lieu  of  words  expressing  the  literal 
sense  of  the  words  in  the  original  text,  substitutes  other 
Lady  Hew-   ^o^^^^-     Where  the  literal  meaning  of  a  word  was  doubtful, 

laf$Charitie8.  translators  might  place  one  word  in  the  text  of  the  translar 
Yic^Chan-  *^^"  ^"^  another  in  the  margin,  in  order  that  a  choice  might 

cellor's Judg^  be  made;  and  many  cases  may  be  imi^ined  in  which  the 
ment.  idiom  of  the  English  language  would  not  permit  the  literal 
rendering  of  word  for  word  from  the  Chreek  or  the  Hebrew ; 
but  where  persons  have  obviously  and  systematically  gone 
out  of  the  plain  way,  and  have  chosen  not  to  give  the  literal 
meaning,  but  to  give  an  assumed  and  arbitrary  meaning,  for 
the  purpose  of  misleading  the  ignorant  reader,  those  persons 
must  be  considered  as  in  effect  imposing  a  Creed  upon  the 
reader,  and  not  giving  him  the  benefit  of  judging  for  himself 
by  means  of  the  pure  word  of  Scripture.  I  make  this  ob- 
servation in  consequence  of  the  translation  given  in  that  book, 
of  the  first  chapter  of  the  Epistle  of  Paul  to  the  Hebrews ; 
for  it  appears  most  clearly,  that  the  persons  who  compos^ 
the  translation  did  not  intend,  when  they  made  what  they 
called  a  translation,  to  render  that  first  chapter  literally,  but 
did  intend  to  impose  a  Creed.  A  comparison  of  the  text  in 
Griesbach  with  the  new  version  would  make  this  plain. 

[His  Honor  then  entered  on  a  critical  examination  of  the 
Ist,  2d,  3d,  5th,  6th,  7th,  8th,  and  14th  verses  of  the  first 
chapter  of  the  Epistle  to  the  Hebrews,  in  the  **  Improved  Ver- 
sion" (12mo.  edition  of  1809),  and  compared  it  with  the  corres- 
ponding verses  of  the  Greek  text  of  Griesbach  (the  8vo.  Lan^ 
don  edition  of  1819),  referring  also  to  the  authorised  English 
version.  After  expressing  his  astonishment  that  any  person 
could  have  ventured  to  call  that  an  "improved  version"  of 
the  Scriptures,  which  rendered  the  words  li  ol  (2d  verse), 
**for  whom;"  diravya<r/ia  r^c  ^dfiyc,  koX  xapoKiiip  rijc  viroaratn^ 
ahrov  (Sd  verse),  "  a  ray  of  his  brightness  and  an  image  of  his 
perfections;*'  Tf  piifian  rfig  ^wdfiewQ  ahrov  (same  verse),  *•  by 
his  powerful  word ;"  ytyivvr\Ka  <re  (6th  verse),  "  I  hsLve  adopted 
thee ;"  and  Tvpoc  <p\6ya  (7th  verse),  "  flames  of  lightning ;" 
his  Honor  said  it  was  perfectly  plain  that,  in  those  and  other 
passages  which  he  examined,  the  gentlemen  who  had  fabri- 
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cated  this  Unitarian  Testament,  though  they  gave  themselves        1842. 
the  character  of  extreme  accuracy,  never  meant  to  give  a       Shorb 
translation,  but,  meaning  to  fetter  the  understanding  of  the  v. 

reader,  they  wilfully  altered  some  words  and  interpolated      ^^^ir. 
others,  and  imposed  their  Creed  in  the  shape  of  a  translation.    Laduffew- 
His  Honor  then  proceeded :]—  UjfiChari^^. 

I  have  taken  this  as  a  specimen  of  the  whole ;  I  have  Vice-Chan- 
looked  at  a  variety  of  passages,  and  I  do  not  remember  to  ceUor's  Judg- 
have  seen  any  translation  which  could  be  considered  more 
unsatisfactory,  more  arbitrary,  more  fanciful,  and,  I  am  sorry 
to  say,  more  false,  than  this  thing  called  by  the  Unitarians  an 
improved  version ;  and  sure  am  I  that  Lady  Hewley  would 
have  thought  it  the  worst  calamity  that  could  have  happened 
to  her  that  persons  should  be  considered  entitled  to  participate 
in  her  charity,  professing  to  call  themselves  '^  godly  preachers 
of  Chrises  holy  Gospel,"  who  would  give  their  sanction  to 
the  publication  of  such  a  work  as  that.  For  the  reasons  I 
have  assigned,  she  would,  if  the  matter  had  been  duly  ex- 
plained to  her,  have  seen  that  it  militated  against  that  prin- 
ciple which  the  defendants'  counsel  said  was  the  principle  on 
which  she  desired  her  charity  to  be  administered — ^namely, 
the  principle  of  free  discussion,  without  creed,  and  by  appeal* 
ing  only  to  the  Scriptures  as  they  stood. 

There  is  a  vast  number  of  other  passages ;  but  it  is  per- 
fectly useless  to  go  through  them.  One  remark,  however, 
may  be  made  upon  the  criticism  of  the  new  translators* 
They  print  in  italics  the  latter  part  of  the  first  and  the  whole 
of  the  second  chapter  of  St  Matthew,  and  the  whole  of  the 
second  chapter  and  all  the  first  chapter  of  St.  Luke,  except 
the  four  first  introductory  verses ;  and  this  they  do,  as  they 
tell  us  in  the  notes,  in  pp.  2  and  111,  because  those  chapters 
and  parts  of  chapters  are  to  be  considered  as  of  doubtful 
authority,  though  they  are  to  be  found  in  all  the  manuscripts 
and  versions  which  are  now  extant.  In  the  progress  of  im- 
provement, it  may  be  discovered  that  no  parts  of  Scripture 
are  genuine  and  authentic,  except  the  first  verse  of  Genesis 
and  the  last  of  Revelation  ;  and,  according  to  the  ailment 
for  the  defendants,  the  preachers  upon  those  two  verses  only 
might  still  be  considered  as  godly  preachers  for  the  time 
being  of  Christ'^  holy  Gospel,  within  the  intent  and  meaning 
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1841^.        of  Lady  Hefdey'%  trust^eeds.     I  find,  by  the  evidence,  that 
Mr.   WeUbeloved  and  Mr.  Kenrick,  and  some  third  trustee 
(Offley  Shore\  were  subscribers  to  the  institution  called  the 
Unitarian  Society,  which  enumerated  amongst  the  books  it 
Lady  Hem-    circulated  this  "  Improved  Version"  of  the  Scriptures,  as  it 

UjftChasniMM,  was  called  ;  and  my  opinion  is,  that,  the  question  being,  not 
Vice-Chan-    ^^^  should  participate,  but  what  given  individuals  should 

cellor'sJudg^  be  excluded »  it  is  satisfactorily  made  out  that  no  person 
™^'***  who  believes  as  Mr.  WeUbeloved  has  stated  in  his  sermon 
he  believes,  or  who  acts  as  Mr.  WeUbeloved  has  acted  with 
regard  to  supporting  that  Unitarian  Society  which  had  pub- 
lished such  a  book  as  the  improved  version,  could  be  con- 
sidered as  entitled  to  share  in  the  charity  of  Lady  Hewley. 

Therefore  I  think  it  clear  that  no  stipend  ought  to  be  con- 
tinued to  Mr.  WeUbeloved,  or  to  any  person  pfeaching  the 
doctrines  he  does ;  and  it  is  also  clear  that  the  charity  itself 
cannot  be  administered  according  to  the  intention  of  Lady 
Hewley,  at  least  there  is  no  reasonable  security  that  it  can  be 
administered  according  to  her  intention,  if  it  is  allowed  to 
remain  in  the  hands  of  persons  who  thought  as  he  did,  and 
who  had  acted  as  he  had.  I  have  no  evidence  whatever  to 
induce  me  to  believe  that  he  had  anything  to  do  with  the 
improved  version,  more  than  in  assisting  by  his  subscription 
the  pubUcation  of  it,  nor  have  I  ever  heard,  nor  have  I  the 
slightest  conception,  who  were  the  fabricators  of  the  book ; 
but  I  am  quite  certain  Lady  Hewley  never  would  have 
thought  this  book  did  contain  Christ's  holy  Gospel,  or  that 
the  persons  who  disseminated  this  book  were  to  be  considered 
disseminators  of  Christ's  holy  Gospel.  Therefore  my  decree 
must,  in  substance,  declare,  that  no  persons  who  deny  the 
divinity  of  our  Saviour's  person,  and  who  deny  the  doctrine 
of  original  sin,  as  it  is  generally  understood,  are  entitled  to 
participate  in  Lady  Hewley*s  charity  ;  and  that  the  first  set 
of  trustees  must  be  removed. 

It  is  sufficiently  manifest  that  this  lady  never  intended  that 
there  should  be  trustees  of  one  sort  to  administer  the  dealing 
out  of  the  funds  amongst  the  persons  who  were  named  in  the 
first  deed,  and  trustees  of  a  second  sort  to  superintend  the  hos- 
pital which  contained  the  poor  almswomen.  I  therefore  tliink 
that  all  the  trustees  who  are  Dissenters  and  deny  the  doctrine 


CASES  IN  THE  HOUSE  OF  LORDS.  881 


Shore 
r- 


of  oar  Saviour's  divine  person^  and  the  doctrine  of  original        1842. 
sin,  must  be   removed;   and  though  there  is  no  objection 
personally  to  Mr.  PalmeSf  yet  as  it  appears  that  he  is  a 
member  of  the  Church  of  England,  he  ought  not  to  be  con-      Wilson. 

tinned  a  trustee.       La^eun 

U^$ChariJtie$. 

An  appeal  from  the  Vice-Chancellor's  decree  was  Anpeidtotlie 
argued  for  four  days  before  Lord  Chancellor  jBr^m^Aam,    iwd  Chan- 
assisted  by  Mr.  Justice   Littledale  and  Mr.  Baron 
Parkcj  in  June  1834;  but  the  further  hearing  being 
then  adjourned,  his  Lordship  resigned  the  great  seal 
before  he  had  heard  the  whole  of  the  arguments  {e). 

The  appeal  came  to  be  argued  de  novo  before  Lord 
Chancellor  LyndhursU  assisted  by  Mr.  Justice  Patte- 
son  and  Mr.  Baron  Alderson,  in  February  and  April 
1835  ;  and  although  the  arguments  had  not  been 
concluded  when  his  Lordship  left  office,  yet,  the  par- 
ties having  by  their  solicitors  previously  agreed  to 
receive  his  Lordship's  judgment  after  he  should  re- 
sign, and  to  give  it  the  same  effect,  and  no  further, 
as  it  would  have  if  delivered  while  in  office ;  his 
Lordship,  at  Ghray's-Inn  Hall,  on  the  5th  of  Feb- 
ruary  1836,  after  hearing  the  opinion  of  the  learned 
Judges,  pronounced  his  judgment,  concurring  with 
them,  affirming  the  Vice-Chancellor's  decree,  and 
dismissing  the  appeal,  without  costs. 

The    joint    opinion  of  the   learned   Judges   was 
delivered  by — 

Mr.  Baron  Alderson : — My  Lord,  my  brother  Patteson  and   Opinion  of 
myself  having  fully  considered  this  case,  in  which  your  Lord-    Mr.  Justice 
ship  has  desired  to  have  our  assistance,  and  having  entirely    Mr.l^^n 
concurred  in  our  view  of  it,  it  becomes  my  duty  to  deliver  our     Alierstnu 
joint  opinion,  together  with  the  reasons  by  which  we  think  it 
may  be  supported. 

(e)  The  trustees  offered  to  take  his  Lordship's  judgment  after  his 
resignation,  but  the  relators  refused,  as  their  leading  counsel's  reply 
had  not  i^een  heard. 


3»2  CASES  IN  THE  HOUSE  OF  LORDS. 

1842.  'I'his  question  arises  out  of  certain  deeds  of  endowment  exe- 

cuted by  Lady  Hewley. — [The  learned  Judge,  after  stating 
the  material  parts  of  the  deeds  of  1704  and  1707,  and  reading 
the  collection  of  rules,  referred  to  in  the  latter,  for  the  govern- 
ment of  the  almshouse,  proceeded :] — Now  it  is  contended,  on 
behalf  of  the  relators,  that  this  charity  is  to  be  confined  to 
Opinion  of  Protestant  Dissenters  entertaining  a  belief  in  the  divinity  of 
Mr.  Justice  our  Lord  Jesus  Christy  in  the  atonement,  and  in  the  doctrine 
P^Uwn  and  pf  original  sin ;  in  fact,  to  those  who  are  commonly  called 
Aldenon.  Orthodox  Dissenters,  in  order  to  distinguish  them  from  others 
who  entertain  different  opinions  as  to  these  important  matters, 
and  who  are  called  in  common  parlance  (though  undoubtedly 
by  no  very  accurate  description  in  that  respect)  Unitarian 
Dissenters.  In  more  correct  language,  perhaps,  they  should 
be  called  Believers  in  the  Unity  of  the  Godhead  without  any 
distinction  of  persons  therein.  For  we  presume  that  those 
who  differ  with  them  in  this  respect  equally  believe  in  the 
unity  of  the  Godhead,  although  they  think  (and  that  from 
what  they  consider  plain  texts  of  Scriptuie)  that  such  myste- 
rious unity  is  not  inconsistent  with  the  equally  mysterious 
distinction  of  persons  therein. 

If  this  question  at  all  depended  on  any  investigation  of  the 
comparative  truth  and  excellence  of  these  doctrines,  or  upon 
a  critical  examination  of  texts  of  Scripture  (the  only  test  to 
be  applied  by  Protestants  in  such  inquiries),  we  should  feel 
that  this  was  not  a  proper  tribunal,  and  that  we  were  not 
sufficient  for  these  things.  But  this  case  really  turns  upon 
a  question  of  fact.  If  the  Unitarian  doctrines  are  consistent 
with  the  intention  of  Lady  Hewley,  the  decision  of  the  Vice- 
Chancellor  is  erroneous.  If  they  are  inconsistent  with  it,  the 
declaration  he  has  made  seems  to  us  correct.  The  Vice- 
Chancellor's  declaration,  in  substance,  is,  that  no  persons  who 
deny  the  divinity  of  our  Saviour's  person,  and  who  deny  the 
doctrine  of  original  sin,  as  it  is  generally  understood,  are 
entitled  to  participate  in  this  charity. 

There  is  no  doubt  as  to  the  principles  which  are  to  govern 
our  opinion  ;  they  are  fully  laid  down  and  explained  in  TAe 
Attorney-general  v.  Pearson  (/),  and  may  be  thus  shortly 

(/)  3  Meriv.  353. 
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expressed : — the  will  of  the  founder  is  to  be  observed.   Then         i842. 

how  is  the  will  of  the  founder  to  be  ascertained  ?     If  it  be 

expressed  clearly  in  the  instrument  of  foundation,  there  can 

be  no  difficulty.     If  expressed  in  doubtful  or  general  words, 

recourse  must  be  had  to  extrinsic  circumstances,  such  as  the     LaduHew- 

known  opinions  of  the  founder,  the  existmg  state  of  the  law,  l^sCharUieB. 

the  contemporaneous  usage,  or  the  like.  Opinion  of 

Upon  these  principles,  then,  we  proceed  to  consider  the  iKr.  Justice 
case.  We  may  begin  by  laying  the  Church  of  England  out  jS^^BarS 
of  the  question :  for  although  Lord  Eldon  says  (g)  that  a  Aldermm. 
bequest  for  the  worship  of  God  would,  prima  facie,  be  one  to 
the  Established  Church,  yet  it  is  quite  clear  from  all  the  do- 
cuments in  this  case,  that  this  foundation  was  in  &vour  of 
some  class  or  classes  of  persons  dissenting  from  the  Church. 
This  point  has  not  been  disputed:  But  then  this  question 
arises,  Who  are  the  Dissenters  whom  Lady  Hewley  intended 
to  benefit?  The  provision  is  fourfold :  1st,  in  favour  of  poor 
and  godly  preachers,  for  the  time  being,  of  Chrisf%  holy 
Gospel ;  2dly,  in  favour  of  poor  and  godly  widows,  for  the 
time  being,  of  poor  and  godly  preachers  of  Chrisfs  holy 
Gospel;  3dly,  for  the  distribution  of  sums  of  money  to 
encourage  and  promote  the  preaching  in  poor  places  of 
Chrisfs  holy  Gospel,  and  for  the  education  of  young  men 
designed  for  the  ministry  of  Chrises  holy  Gospel ;  and, 
lastly,  for  the  relief  of  such  godly  persons  in  distress  as  were 
fit  objects  of  her  charity. 

It  is  clear  from  this,  that  this  pious  lady  had  directly  in 
view  the  encouragement  of  the  preaching  of  the  Gospel  by 
Protestant  Dissenters,  and  that  in  three  ways :  1st,  by  provi- 
sion to  preachers  and  to  their  widows ;  2dly,  by  direct  gifts 
of  money  for  building  places  of  worship,  or  endowing  them 
when  built  in  places  not  otherwise  able  to  support  a  minister ; 
3dly,  for  the  education  of  youth  for  the  same  godly  purpose. 
These  three  objects  have  plainly  in  view  the  propagation  of 
some  doctrines  which  she  deemed  to  be  of  importance  to  the 
souls  of  men ;  and  her  fourth  object  was  in  complete  accord- 
ance with  the  three  others,  being  in  truth  the  relief  of  the 
professors  of  the  same  doctrines,  in  case,  from  their  narrow 

{g)  Attorney-general  v.  Pearson,  3  Meriv.  409. 
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1842.        circumstances  or  unforeseen  caiamitiesy  they  should  be  re- 
duced to  pecuniary  distress.    What,  then,  were  the  doctrines 
in  question  ?     Primd  facie,  these  would  surely  be  the  doc- 
Wilson,      trines  which  she  herself  conscientiously  entertained,  and  there 
jjoAfHew-    ^  ^^  reasonable  doubt  what  those  doctrines  must  have  been. 
l^^»UkarUu$,  But  she  has  more  particularly  described  in  her  second  deed, 
Ooioion  of    *"*^  ^^  ^®  ^"'®®  ^^^  herself  formed,  one  class,  viz.  the  poor 
Mr.  Justice    pious  widows  whom  she  deemed  to  be  fit  objects  of  her  bounty 
PoTlewfi  and  j^  ^^  almshouse  which  she  had  built.   They  must  be  persons 
Akkr$on,      piously  disposed  and  of  the  Protestant  religion ;  they  must 
be  able  to  repeat,  by  heart,  the  Lord's  Prayer,  the  Creed  and 
Ten  C!ommandments,  and  Mr.  Edward  Bowles's  Catechism; 
and  they  must  weekly  attend  (unless  sick)  some  place  of 
Protestant  worship. 

To  what  class  or  classes  of  persons  does  this  description 
extend  ?  In  the  first  place,  it  is  expressly  confined  to  Pro- 
testant Dissenters.  In  the  second  place,  it  seems  clearly  not 
confined  to  one  class  of  Protestant  Dissenters  alone,  because 
the  widows  are  only  required  to  attend  some  place  of  such 
Protestant  worship.  But,  in  the  third  place,  it  seems  also  as 
clearly  intended  to  include  those  persons  alone,  who,  though 
in  many  respects  differing  in  opinion,  yet  agreed  in  some 
points  which,  probably,  Lady  Hewiej/  thought  fundamental ; 
and  we  know  from  history  that  if  it  was  her  opinion,  she  was 
by  no  means  singular  in  it.  What,  then,  were  the  funda- 
mental points  ?  We  think  they  must  be  taken  to  be  those 
doctrines  which  are  to  be  found  in  the  Lord's  Prayer,  the 
Creed,  the  Ten  Commandments,  and  Bowles's  Catechism. 

It  has  been  argued  that  the  only  qualification  required  is, 
the  being  able  to  repeat  those  by  heart ;  but  we  cannot  think 
so  meanly  of  Lady  Hewley's  understanding  as  to  adopt  that 
argument :  we  think  she  meant  that  they  should  accept  these, 
and  the  doctrines  therein  contained,  as  a  rule  of  faith,  and 
that  they  should  have  them  by  heart,  in  order  that  they  might 
be  more  deeply  impressed  with  them, — precisely  in  the  same 
way  and  for  the  same  purpose  as  the  godfathers,  in  the  bap- 
tismal service  of  the  Church  of  England,  are  required  to  cause 
the  child  to  learn  to  say  (which  means  to  say  by  heart)  the 
Creed,  the  Lord's  Prayer,  and  the  Ten  Coramandmenls,  and 
to  be  further  instructed  in  the  Church  Catechism :  and  as,  in 
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the  Rubric,  the  children  are  required  to  be  brought  for  con-         1842. 
firmation  to  the  Bishop,  as  soon  as  they  can  do  this  and  have       *^-^/— ^ 
attained  a  fit  age,  no  one  can  believe  that  these  provisions         ^^^" 
were  intended  to  tiy  their  memory,  and  not  to  prove  Uieir  faith.      Wtlson. 

Then  what  are  the  doctrines  to  be  found  in  these  docu- 
ments? We  may  lay  aside  the  Lord's  Prayer  and  the  Ten  kifti 
Ck>mmandment8,  beins^  matters  about  which  all  Protestants  ^k  ^"^  # 
are,  we  believe,  agreed;  at  any  rate,  all  the  parties  to  this  Mr.Justiee 
suit  understand  and  assent  to  them  in  the  same  sense,  -^'^w^and 
Perhaps  this  may  not  be  the  case  as  to  the  Apostles'  Creed,  Atderson. 
which,  though  certainly  general  in  its  language,  has  been 
usually  confined  as  a  creed  to  churches  which  did  not  doubt 
the  divinity  of  our  Saviour  Jesus  Christ.  It  is,  as  we  have 
seen,  one  of  the  tests  necessary  for  baptism  and  confirmation 
in  the  Church  of  England,  and  certainly  is  in  that  church,  by 
its  Catechism,  explained  in  a  Trinitarian  sense;  as  plainly  ap- 
pears if  we  consult  the  Prayer  Book ;  for  the  child  there 
answers  that  he  understands  by  it,  1st,  a  belief  in  God  the 
Father,  the  Creator  of  all  things ;  2dly,  in  God  the  Son,  the 
Redeemer  of  all  mankind ;  and  3dly,  in  God  the  Holy  Ghost, 
the  sanctifier  of  all  the  elect  people  of  God.  Indeed,  it  is  not 
improbable  that  Mr.  Baxter  took  the  same  view  of  the  doc- 
trines contained  in  the  Apostles'  Creed ;  for  when,  on  one  re- 
markable occasion,  he  proposed  that  subscription  to  the  Creed, 
the  Lord's  Prayer,  and  the  Ten  Commandments,  should  be 
alone  sufficient  as  a  test  for  church  communion,  it  was  objected 
that  these  might  be  subscribed  by  a  Papist  or  a  Socinian,  he 
says,  so  much  the  better ;  but  adds,  ^*  But  if  they  were  afraid 
of  communion  with  Papists  and  Socinians,  it  should  not  be 
by  making  a  new  test  or  rule  of  faith  which  they  will  not  sub- 
scribe to,  but  by  calling  them  to  account  whenever,  in  preach- 
ing or  writing,  they  contradict  or  abuse  the  truth  to  which 
they  have  subscribed."  It  would  seem,  therefore,  that  he 
thought  that  the  preaching  or  writing  some  of  the  Papist  or 
Socinian  doctrines  would  be  contrary  to  the  truth  of  these 
articles,  if  they  subscribed  them :  he  must,  we  think,  have  re- 
ferred to  the  Second  Commandment  as  to  the  Papists,  and  to 
this  Creed  as  to  the  Socinians ;  for  there  does  not  appear  to 
be  anything  else  in  his  proposed  test  to  which  this  observation 
could  at  all  even  plausibly  apply. 
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1842.  And  this  view  of  the  Apostles'  Creed  confirms^  and  is  con- 

^""^    '        finned  by,  the  last  document,  Mr.  Bowleses  Catechism.    Now 

t^.  it  is  stated  by  all  the  witnesses,  amongst  whom  are  some  very 

WiMON.      distinguished  divines  of  various  persuasions,  and  who  all  agree 

in  this,  that  this  catechism  is  essentially  Trinitarian,  and  that 

it  can  be  assented  to  property  by  those  alone  who  admit  ori- 

2 pinion  of  S^^  ^^  ^^^  ^^^  atonement  made  for  it,  and  acknowledge 
r.Jottice  the  proper  divinity  of  our  Lord  and  Saviour  Jesus  Christ. 
Mr.^Barai  "^^^^  would  be  quite  sufficient,  for  there  is  no  evidence  on  the 
Aldersatu  other  side,  and  we  are  to  decide  on  the  evidence.  But  on 
reading  this  catechism  ourselves,  with  that  attention  it  re- 
quires, and  considering  it,  we  cannot  doubt  that  if  we  were 
required  to  form  an  opinion  on  it,  we  should  decide  that  the 
witnesses  have  taken  a  correct  view  of  it.  It  does  appear  to 
us  clear  that  these  are  the  doctrines  fairly  to  be  deduced  from 
it,  particularly  by  comparing  it  with  the  passages  of  Scripture 
quoted  in  its  margin.  We  would  rather,  however,  put  this 
point  of  the  case  on  the  general  tenor  of  the  whole  catechism 
and  the  uncontradicted  evidence,  than  on  our  own  view  as  to 
particular  passages  in  it,  lest  we  should  fall  into  an  error  on 
some  controverted  question  of  criticism  or  theology,  which  are 
always  delicate  and  dangerous  subjects  for  unprofessional 
divines  to  handle. 

Upon  the  whole,  then,  we  think  that  in  the  description 
which,  by  her  own  rules.  Lady  Hewley  has  given  of  the 
widows  who  were  to  be  inmates  of  her  almshouse,  those  only 
were  meant  to  be  included  by  whom  the  doctrines  enumerated 
in  the  Vice-Chancellor's  declaration  were  accepted  as  a  rule 
of  faith.  Now  we  think  it  reasonable  to  conclude  that  these 
widows  who  were  to  be  the  inmates  of  the  almshouse  are  part 
of  the  fourth  class,  described  in  the  deed  of  1704  as  "  godly 
persons  in  distress.''  They  are  not  only  subjected  in  the  deed 
of  1707  to  the  discretion  of  the  trustees,  being  objects  out  of 
that  class  selected  by  Lady  Hewley  herself,  but  their  descrip- 
tion affords  us  the  means  of  ascertaining,  upon  Lady  Hetvley^s 
own  authority,  what  she  meant  by  the  word  *'  godly  "  in  both 
the  deeds.  If  this  be  so,  then  the  same  expression  which  is 
applied  to  the  preachers  and  their  widows  ought  to  receive  the 
same  construction,  it  being  plainly  incongruous  to  give  in  one 
deed  two  meanings  to  the  same  expression.     But  indepen- 
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dently  of  this,  at  all  events,  the  qualification  attached  by  Lady         1842. 

Hewley  to  the  admission  of  the  inmates  of  her  almshouse  dis-        "^     ' 

Shorb 
tinctly  shows  what  her  own  opinions  were,  and  how  anxious  ^ 

she  was  for  their  adoption  by  others :  and  then  that  anxiety      Wilsow. 
would  apply  with  far  greater  force  to  the  adoption  of  those    jj^^jj^   • 
opinions  by  preachers  whose  duty  it  was  to  take  active  steps  leif$C^harme$ 
for  the  propagation  of  the  doctrines  they  professed.     For  an     Qp^j^  ^f 
error  there,  would  probably  lead  to  evils  of  a  much  more  ex-    Mr.  Justice 
tensive  nature.     It  is  not  likely  that  a  lady,  who  wished  to  ^^l^,^ 
regulate  the  opinions  even  of  the  poor  widows,  the  objects  of     Aldersan. 
her  pecuniary  bounty,  could  intend  to  permit  her  funds  to  be 
devoted  to  the  active  propagation  of  any  other  than  the  same 
fundamental  doctrines.     It  is  quite  inconceivable  that  she 
could  thus  (if  with  reverence  we  may  use  the  emphatic  lan- 
guage of  Holy  Writ  on  this  subject)  have  strained  at  a  gnat 
and  swallowed  a  camel. 

We  think,  therefore,  that  Lady  Hewley ^  by  poor  and  godly 
preachers,  meant  preachers  professing  the  doctrines  contained 
in  the  Vice-Chancellor's  declaration.  Again,  if  this  be  so,  and 
if  this  be  the  class  of  persons  whom  she  designates  as  poor  and 
godly  preachers  of  Christ's  holy  Gospel,  it  is  most  rational 
then  to  consider  the  other  bequests  for  the  encouragement 
and  preaching  of  Christ's  holy  Gospel,  and  for  the  educating 
of  young  ministers  of  that  Gospel,  as  confined  to  the  preach- 
ing of  persons  professing  these  same  doctrines,  and  to  the 
education  of  youths  for  the  ministry  in  places  where  those 
doctrines  are  professed. 

This  view  of  the  case  appeal's  to  us  to  be  much  confirmed 
by  the  peculiar  language  of  Lady  Hewley's  will,  by  that  of 
her  pastor,  Dr.  Colton,  by  the  state  of  the  law  at  that  period, 
and  by  the  general  tenor  of  history,  both  as  to  the  doctrines 
usually  professed  by  the  great  body  of  Dissenters  at  that 
time,  and  their  non-interference  with  that  particular  provision 
in  the  Toleration  Act,  applicable  to  Unitarian  preaching. 

We  were  much  pressed  with  quotations  from  various 
authors  on  this  point,  by  the  learned  and  ingenious  gentle- 
men who  argued  for  the  defendants ;  but  they  have  failed  to 
satisfy  us  even  as  to  the  probability  of  any  such  Catholic 
intention  as  that,  for  which  they  contend,  having  been  enter- 
tained by  Lady  Hewley.   Such  a  view  may  perhaps  have  been 

VOL.  IX.  D  D 
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1842.  taken  by  a  few  speculative  divines  of  great  benevolence  of 
feeling,  but  was  never  very  generally  received.  It  is  indeed 
observable,  that  almost  all  the  very  men,  who  held  such 
opinions,  constantly  asserted  their  own  orthodoxy  of  belief  on 
the  points  now  in  question,  and  that  in  no  instance  whatever, 
that  we  remember,  are  they  found  to  approve  of  the  preach- 
Upinlon  oi  ^"S>  ^^  inculcating  by  the  teaching  of  youth,  those  doctrines 
lir.Jiistiee  now  contetded  for  and  openly  avowed  by  the  Unitarian  Dis- 
''^2'**5**°  senters  in  their  discourses  from  the  pulpit.  The  greater  part, 
AUermm,  if  not  the  whole,  of  those  quotations  seem  to  us  applicable 
rather  to  the  terms  of  church  communion  than  to  the  present 
subject.  For  the  question  now  is  upon  a  charity  to  be  de- 
voted to  the  active  propagation  of  doctrines  by  pecuniary 
encouragement  given  to  their  professors;  and  is  not,  whether, 
without  any  particular  test,  it  may  be  allowed  to  persons  dif- 
fering on  material  points  to  waive  them,  and,  notwithstand- 
ing, to  associate  in  one  religious  community  together.  We 
do  not,  indeed,  think  such  a  plan  wise  or  likely  to  succeed  in 
producing  peace  in  the  churches ;  but  we  do  not  doubt  that 
it  has  oftCA  been  entertained  by  speculative  men,  who  have 
not,  perhaps,  attended  sufficiently  to  the  results  of  practical 
experience  in  human  life. 

But  this  argument  as  to  a  supposed  CathoUc  intention, 
seems  inconsistent  also  with  the  probabilities  of  this  case. 
Lady  Hewley  must  have  had  fixed  religious  opinions,  consci- 
entiously and  strongly  felt  by  her,  or  else  it  is  not  likely  that 
she  would  have  made  this  foundation.  It  is  very  unusual  for 
religious  foundations  to  be  made  by  any  other  than  persons 
having  strong  and  fixed  religious  opinions  themselves.  Those 
who  entertain  what  are  called  latitudinarian  notions  on  such 
subjects,  are  not  commonly  those  who  leave  their  property  in 
this  way.  But  waiving  this,  it  seems  to  us  clear  that  Lady 
Hetcley,  by  requiring  the  Apostles'  Creed,  or  indeed  any  defi- 
nite Creed  at  all,  as  a  necessary  qualification  in  the  case,  has 
given  herself  a  decisive  answer  to  this  argument,  and  has 
negatived  the  probability  of  her  at  least  having  ever  enter- 
tained this  supposed  Catholic  intention,  by  which,  looking 
forward  into  futurity,  she  is  imagined  to  have  contemplated 
a  continual  movement  in  advance  of  religion,  in  the  course  of 
which  all  her  own  peculiar  doctrines  should,  with    others, 
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gradually  be  absorbed  and  lost  in  the  light  and  splendour  of        1842. 

what  is  called  increasing  knowledge  and  reason ;  for  the  very 

object  and  peculiar  advantage  of  a  Creed  is,  to  prevent  this 

perpetual  fluctuation,  and  to  fix  religious  opinions  by  bringing 

them  continually  to  a  definite  test.  LadyHew- 

We  have  adverted  to  this  part  of  the  case,  not  as  consider-  ley^9ChariHe$. 
ing  it  a  very  important  topic ;  but  as  it  formed  the  principal     Opinion  of 
ground  of  the  argument  before  us,  we  thought  it  not  right     Mr.  Justice 
altogether  to  pass  it  over.     Upon  the  whole,  our  opimon  is     ^r.  Baron 
that  the  declaration  of  the  Vice-Chancellor  is  right.  AlderBon. 

There  is  another  part  of  the  case,  which  relates  to  the 
course  your  Lordship,  as  a  Judge  in  Equity,  ought  to  pursue, 
as  to  retaining  or  removing  the  trustees,  in  case  your  Lord- 
ship's opinion  should  agree  with  and  confirm  that  which  we 
have  now  delivered.  That  will  depend,  of  course,  on  the  point 
whether  your  Lordship  is  satisfied  that  these  trustees  do  in 
fact  profess  opinions  difiering  from  those,  to  the  promotion  of 
which  Lady  Hewley  devoted  her  foundations ;  and  whether,  in 
that  case,  it  is  the  duty  of  a  Court  of  Equity  to  remove  them 
from  a  trust  which  they  cannot  so  properly  discharge  as  per- 
sons whose  opinions  concur  vnth  those  of  the  foundress.  But 
these  are  points  on  which  it  does  not  become  us  to  ofier  any 
opinion  to  your  Lordship. 

Lord  Lyndhurst : — This  case  was  originally  argued  before         Lord 
my  late  predecessor  in  the  office  of  Chancellor,  in  the  pre-    ^^p^hur$^% 
sence  of  two  of  the  learned  Judges.    Circumstances  to  which  ^ 

it  is  not  necessary  that  I  should  particularly  advert,  prevented 
that  noble  and  learned  Judge  from  pronouncing  any  decision 
upon  it.  I  regret  that  the  parties  were  deprived  of  the  benefit 
of  his  judgment.  The  case  was  afterwards  argued  before  me 
with  the  assistance  of  the  learned  Judges  whq  are  now  pre- 
sent. It  was  argued  with  great  ability  and  learning,  and 
everything  was  brought  to  bear  upon  the  subject  that  could 
properly  be  urged  for  the  purpose  of  leading  the  Court  to  a 
correct  conclusion  upon  it.  I  certainly  could  have  wished 
that  I  had  not  been  called  upon  to  pronounce  judgment  upon 
such  a  subject.  But  the  parties  on  both  sides  have  expres&ed 
their  wish  that  we  should  decide  it,  and  I  have  felt  it  my  duty 
to  comply  with  that  request. 

D  D2 
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1842.  It  must  be  satisfactory  to  those  who  are  interested  in  the 

l^P'^    '        case,  that  upon  this  occasion  I  have  had  the  assistance  and 
y^  advice  of  the  learned  Judges  now  present,  so  much  distm- 

WiLso^.      guished  for  their  intelligence,  ability,  and  learning.  It  is  highly 
Lady  Hew-    satisfactory  to  me,  not  so  much  because  I  consider  that  there 
lof'sCharities.  jg  great  difficulty  in  the  case,  as  on  account  of  its  importance 
£^        to  the  parties  who  are  interested  in  it,  and,  I  may  add  also, 
lMndhwr8^%  on  account  of  its  importance  to  the  public. 
Judgment.        j  ^^^^^  entirely  in  the  principle,  stated   by  the  learned 
Judges,  upon  which  this  case  must  be  decided.     In  every 
case  of  charity,  whether  the  object  of  the  charity  be  directed 
to  religious  purposes  or  to  purposes  purely  civil,  it  is  the  duty 
of  the  Court  to  give  effect  to  the  intent  of  the  founder,  pro- 
vided this  can  be  done  without  infringing  any  known  rule  of 
law.     It  is  a  principle  that  is  uniformly  acted  upon  in  Courts 
of  Equity.     If,  as  they  have  stated,  the  terms  of  the  deed  of 
foundation  be  clear  and  precise  in  the  language,  and  clear 
and  precise  in  the  application,  the  course  of  the  Court  is  firee 
from  difficulty.     If,  on  the  other  hand,  the  terms  which  are 
made  use  of  are  obscure,  doubtful  or  equivocal,  either  in  them- 
selves or  in  the  application  of  them,  it  then  becomes  the  duty 
of  the  Court  to  ascertain  by  evidence,  as  well  as  it  is  able, 
what  was  the  intent  of  the  founder  of  the  charity,  in  what 
sense  the  particular  expressions  were  used.     It  is  a  question 
of  evidence,  and  that  evidence  will  vary  with   the  circum- 
stances of  each  particular  case ;  it  is  a  question  of  fact  to  be 
determined,  and  the  moment  the  fact  is  known  and  ascer- 
tained, then  the  application  of  the  principle  is  clear  and 
easy. 

It  can  scarcely  be  necessary  to  cite  authorities  in  support 
of  these  principles ;  they  are  founded  in  common  sense  and 
common  justice;  but  if  it  were  necessary  to  refer  to  any 
authority,  I  might  refer  to  the  case  which  has  been  already 
mentioned,  the  case  of  The  Attorney-general  v.  Pearson  (JC)^ 
and  to  another  case  which  was  cited  at  the  bar,  the  case  in 
the  House  of  Lords,  Craigdallie  v.  Aikman  (£).  Throughout 
those  judgments,  the  principles  which  have  been  stated  were 
acknowledged  and  acted  upon  by  a  noble  and  learned  Judge, 

(Jk)  3  Meriv.  353.  (i)  1  Dow,  1. 
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of  more  experience  in  Courts  of  Equity  and  in  questions  of        1842. 
this  nature  than  any  other  living  person.     I  look  upon  it, 
then,  that  these  principles  are  clear  and  established — that 
they  admit  of  no  doubt  whatever. 

What,  then,  were  the  objects  and  the  purposes  of  this  Lady  Ueu>- 
charity?  We  look  at  the  deed  of  foundation  of  1704,  and  ley'sCkanties. 
we  find  from  it  that  the  object  was  to  assist  poor  and  godly  £^ 
preachers  of  Christ*B  holy  Gospel ;  to  assist  poor  and  godly  lMndkmi\ 
widows  of  the  same  description  of  persons  ;  to  promote  and  ^^^^^^^^^ 
encourage  the  preaching  of  Christ* s  holy  Gospel  in  poor  dis- 
tricts and  places ;  to  assist  in  the  education  of  young  persons 
intended  for  the  ministry  of  Christ's  holy  Gospel ;  to  assist 
poor  and  godly  persons  in  distress.  The  deed  of  1707  pro- 
vides for  the  maintenance  of  ten  poor  persons  in  almshouses 
that  were  founded  by  Lady  Hewley.  The  rest  of  the  property 
is  directed  to  be  applied  to  the  same  objects  as  are  mentioned 
in  the  original  deed  of  1704.  This  is  the  substance  of  the 
provisions  of  the  two  deeds ;  and  the  first  question  that  arises, 
and  essentially  almost  the  only  question,  is  this,  whom  did 
the  foundress  of  this  charity  mean  to  designate  by  poor  and 
godly  preachers  of  Christ's  holy  Gospel  ?  And  what  were 
the  principles  and  doctrines  of  which  she  intended  to  encou^ 
rage  and  promote  the  preaching  ?  It  may  be  said,  that  the 
expression  "  poor  and  godly  preachers"  is  clear  and  precise  ;. 
but  it  is  admitted  as  well  on  the  part  of  the  relators  as  on  the 
part  of  the  defendants,  that  it  does  not  include  ministers  of 
the  Established  Church.  However  poor,  however  godly, 
however  pious,  by  the  admission  of  the  parties  they  are  ex- 
cluded, and  rightly.  It  appears,  therefore,  that  the  terms,, 
poor  and  godly  preachers,  are  to  be  taken  with  some  limita- 
tions and  restrictions ;  and  the  question  therefore  is,  what  are 
the  proper  limitations  and  restrictions  in  this  instance  ? 

The  first  question  then  for  consideration,  in  order  to  lead  us 
to  a  correct  conclusion  upon  this  point,  is  as  to  the  particular 
religious  opinions  of  Lady  Hewley,  the  foundress  of  this 
charity.  There  can  be  no  doubt  that  she  was  in  her  religious 
faith  and  opinions  a  Presbyterian.  It  is  a  matter  of  history 
that  she  was  so.  It  is  admitted  by  the  answer  of  Mr.  ITe//- 
beloved,  and  others  of  the  defendants.  It  is  proved  by  the 
evidence  in  the  cause,  by  the  evidence  of  those  learned  and 
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1842.        respectable  witnesses  to  whom  the  learned  Judge  has  referred. 

It  is  not  contested  by  any  contradictory  evidence.     It  is 

proved  that  she  attended  the  chapel  which  she  herself,  I 

believe,  built,  and  in  part  endowed — St.  Saviour-Gate  Cha- 

Laduffeu}'    pel — and  which  is  admitted  to  have  been  a  Presbyterian 

leif$Chatitk$.  chapel.   Dr.  Colton,  the  preacher  at  that  chapel,  was  an  ac- 

j~[        knowledged  Presbyterian;  he  was  her  religious  adviser;  he 

Inftidhun^B    was  the  executor  to  her  will ;  he  preached  her  funeral  sermon : 

udgment    ^^jj  ^y^^^^  circumstances  lead  to  the  conclusion  that  she  was  in 

her  opinions  a  Presbyterian. 

This  being  so,  then,  the  next  question  is,  what  were  the 
doctrines  and  opinions  of  the  Presbyterians  at  that  time? 
Upon  this  also  I  think  no  reasonable  doubt  can  be  enter- 
tained. The  Presbyterians  objected  only  to  those  Articles  of 
the  Established  Church  that  reluted  to  matters  of  discipline 
and  church  government.  They  did  not  object  to  any  of  the 
doctrinal  Articles  of  the  Church  of  England.  It  is  stated  by 
the  vritnesses,  and  there  is  no  contradictory  evidence,  that 
the  Presbyterians  of  that  day  were  believers  in  the  Trinity 
and  in  the  doctrine  of  original  sin,  as  contained  in  the  Articles 
of  the  Church  o(  England.  If  we  go  further  we  find  the  same 
points,  to  a  degree  at  least,  admitted  in  the  answers  of  Mr. 
Wellbeloved  and  others  of  the  defendants.  Very  many,  they 
say,  of  the  Presbyterians  of  that  day,  believed  in  the  doctrine 
of  the  Trinity.  The  admission  is  qualified  by  the  term  **very 
many,*'  which  admits  of  an  extensive  latitude  of  construction ; 
but  coupling  this  with  the  evidence,  I  am  justified,  I  think, 
in  coming  to  the  conclusion  that  the  great  body  of  the  Pres- 
byterians were  in  their  opinions  Trinitarians. 

But  that  which  appears  to  me  to  be  decisive  upon  the 
subject  is  a  document  which  was  referred  to  in  the  course  of 
the  argument,  namely,  the  Heads  of  Agreement  that  were 
entered  into  between  the  Presbyterians  and  the  Independents, 
in  the  year  1691 .  In  the  8th  section  of  those  Heads  of  Agree- 
ment, intituled  "  Of  a  Confession  of  Faith,"  they  say  that 
they  hold  either  the  doctrinal  part  of  those  commonly  called 
the  Articles  of  the  Church  of  England,  or  the  Confession  or 
Catechism,  shorter  or  larger,  compiled  by  the  Assembly  at 
Westminster,  or  the  Confession  agreed  on  at  the  Savoy,  to  be 
agreeable  to  their  rule  of  faith  and  practice.    That  document. 
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therefore,  appears  to  me  to  be  decisive  upon  the  question,         1842. 
because  the  particular  articles  to  which  they  refer,  namely,       ^~'' 
the  Articles  of  the  Church  of  England^  the  Confession,  the  9. 

Shorter  and  Larger  Catechim,  and  the  Confession  agreed  on      Wilson. 
at  the  Savoy,  all  contain,  expressly  and  distinctly,  Trinitarian    jjuty  Hew- 
doctrines.  leifsVhcaritiei^ 

Jf  it  were  necessary  to  go  further  into  this  case  for  the         7^ 
purpose  of  showing  what  were  the  opinions  of  the  Presby-    z^ndkurd'B 
terians  at  that  time,  I  might  refer  to  the  Act  of  Toleration.    Judgment. 
It  is  well  known  that  the  Dissenters  were  consulted  in  framing 
that  Act,  and  that  they  were  satisfied  generally  with  its  pro- 
visions.    But  we  find  in  the  17th  section  that  no  person  is 
allowed  to  preach,  or  is  relieved  from  the  penalties  of  former 
Acts  of  Parliament  in  preaching,  unless  he  subscribes  the 
Articles  of  the  Church  of  England,  with  the  exception  of  the 
34th,  35th,  36th,  and  part  of  the  20ih,  which  do  not  relate  to 
doctrinal  matters,  but  relate  merely  to  church  government 
and  matters  of  that  description. 

The  whole  of  this  evidence  leads  me  to  the  conclusion, 
about  which  I  think  no  reasonable  doubt  can  be  entertained, 
that  the  great  body  of  the  Presbyterians  as  well  as  the 
Independents  of  that  day, — the  commencement  of  the  18th 
century, — believed  in  the  doctrine  of  the  Trinity  and  in  the 
doctrine  of  original  sin,  which  is  contained  in  the  Articles  of 
the  Church  of  England  and  other  documents  to  which  I  have 
referred.  Was  Lady  HewUy,  then,  an  exception  to  this  general 
rule,  as  to  belief  with  reference  to  the  doctrine  of  the  Trinity 
and  with  respect  to  the  doctrine  of  original  sin  ?  It  appears 
to  me,  when  we  have  established  that  she  herself  was  a  Pres- 
byterian, and  that  the  general  doctrines  of  Presbyterianism 
were  such  as  I  have  stated,  that  it  is  incumbent  upon  those, 
who  contend  that  she  was  an  exception  to  the  general  belief, 
to  give  evidence  for  the  purpose  of  establishing  that  fact ;  that 
the  burden  of  proof  is  upon  those  who  make  that  assertion  or 
that  suggestion.  But,  waiving  this,  what  are  the  probabili- 
ties of  the  case  ?  It  is  well  known  that  the  principles  of 
Unitarianism  were  at  first  very  coldly  received,  and  were 
listened  to  with  aversion,  and  even  with  disgust,  more  par- 
ticularly among  the  laity.  Lady  Hewley,  at  the  time  to 
which  I  am  referring,  was  a  person  advanced  in  life.     Is  it 
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1842.  probable,  then,  that  she  should  have  adopted  these  opinions, 
and  upon  points  which,  in  one  of  the  documents  before  me, 
are  stated,  I  think  by  Mr.  Kcfirick,  to  have  been  considered 
by  all  churches  essential? 

There  is  another  consideration  that  presents  itself,  arising 
out  of  the  situation  and  character  of  Lady  Hewley.     She  had 
£^         attracted  much  attention.     She  was  a  person  of  great  piety, 
iMtMunfB    of  a  certain  rank,  of  great  and  unbounded  charity.     It  must 
Judgment.     }^q^q  b^g^  known,  it  would  indeed  have  become  a  matter  of 
notoriety,  if  she  had  entertained  these  opinions.     It   must 
have  come  down  to  us  as  a  matter  of  history,  had  she  enter- 
tained Unitarian  opinions,  in  the  same  manner  as  in  the  case 
of  Firmin,  a  person  who  resembled  her  in  the  charitableness 
of  his  disposition  and  character.     But  it  is  not  necessary  to 
rely  upon  probabilities  in  this  case.     We  have  direct  evidence 
of  the  fact.    The  witnesses  who  have  been  so  often  referred 
to,  declare  that  she  was  a  behever  in  the  Trinitarian  doctrines ; 
and  u[K>n  this  point  also  there  has  been  no  contradictory 
evidence  whatever. 

If  we  advert  to  the  evidence  of  Mr.  Wellbeloved  and  others 
of  the  defendants;  what  is  it  that  they  say  to  this  point? 
They  do  not  deny  that  she  entertained  Trinitarian  opinions, 
that  she  was  a  Trinitarian  in  her  belief.  On  the  contrary, 
they  say  that  they  have  heard  and  believe  that  very  many  of 
the  Presbyterians  at  that  period  were  Trinitarians,  but,  save 
from  the  probability  arising  from  such  circumstances,  they 
cannot  say  whether  she  in  her  religious  belief  was  a  Trinita- 
rian. They  admit,  therefore,  the  probability  of  her  having 
been  a  Trinitarian ;  which  is  substantially  to  the  same  eflfect, 
though  not  so  strong  in  the  expression,  as  what  Mr.  Well- 
beloved  is  reported  to  have  stated  upon  this  subject  to  the 
Charily  Commissioners.  For  in  their  report  they  say,  that 
Mr.  Wellbeloved  concludes  from  Lady  Hewley'^  attendance 
at  the  chapel  during  Dr.  Colion's  time,  and  from  the  general 
state  of  religious  opinions  at  that  period,  that  she  did  not 
entertain  what  are  commonly  called  Unitarian  sentiments. 

But  the  evidence  as  to  this  important  part  of  the  case  does 
not  rest  here.  Dr.  Colton  is  admitted  to  have  been  a  Trini- 
tarian ;  no  doubt  is  entertained  upon  that  point.  He  must 
have  been  a  Trinitarian,  because,  as  he  was  the  preacher 
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at  St.  Saviour-Gate  Chapel,  he  must  have  subscribed  the         1842. 
Articles,  agreeably  to  the  17th  section  of  the  Toleration  Act; 
and  we  are  not  to  presume  that  he  would  have  subscribed 
those  Articles  fraudulently,  particularly  a  man  of  his  cha- 
racter, his  learning,  and  his  piety.     Dr.  CoUon,  therefore,  was    j^y  jj^^ 
a  Trinitarian ;  he  was  the  preacher  at  Lady  Heu>lej/*Q  chapel ;  ley'sCharities. 
he  was  her  adviser  in  religious  matters;  he  was  the  executor         £^ 
to  her  will;   he  preached  her  funeral  sermon;   and  in  that    iMndhurg^B 
sermon  there  is  the  stronujest  evidence  of  the  double  fact  of    •'^^8?°^®***- 
Dr.  Colton  himself  being  a  Trinitarian,  and  of  Lady  Hewley, 
with  whose  sentiments  he  was  intimate,  entertaining  the  same 
opinions.     Never,  therefore,  was  there   a  stronger  body  o^ 
evidence  leading  to  any  conclusion  than  this,  to  show  that 
Lady  Hewley  did  not  entertain  Unitarian  opinions. 

But  I  do  not  stop  here.  There  is  that  document  which  has 
been  adverted  to  by  the  learned  Judge,  namely,  Bowks*s 
Catechism.  Passing  over  the  question  relating  to  the  Trinity, 
— ^although  the  witnesses  who  are  conversant  with  the  subject 
state  that  Bowleses  Catechism  is  to  be  taken  as  a  Trinitarian 
catechism, — this  at  least  is  clear,  that  the  doctrine  of  original 
sin  is  expressed  in  that  catechism  in  the  most  clear  and 
distinct  terms.  I  agree  entirely  with  what  the  learned  Judge 
has  stated,  that,  when  Lady  Hewley  requires  as  a  qualification 
for  those  persons  who  are  to  be  admitted  into  the  almshouse, 
that  they  should  b^  able  to  repeat  by  heart  Bowles's  Cate- 
chism, she  must  be  taken  to  have  assented  to  the  doc- 
trines contained  in  it.  If  so,  the  evidence  is  clear  that  as  to 
one  material  point  she  was  a  believer,  viz.  in  the  doctrine 
of  original  sin.  And  if  we  may  rely  on  the  testimony  of 
those  witnesses  who  have  been  examined,  that  this  is  a 
Trinitarian  catechism,  then  that  also  establishes  the  fact  of 
her  being  a  behever  in  the  doctrine  of  the  Trinity. 

I  have  thus  endeavoured  to  show  that  Lady  Hewley  was  a 
Presbyterian,  and  also  to  show  what  were  the  general  doctrines 
of  the  Presbyterians  at  that  time.  And  the  result  of  the 
further  inquiry  has  been  to  satisfy  my  own  mind  that  Lady 
Hewley  was  not  an  exception  to  the  general  rule  of  belief  of 
that  class  of  Dissenters  to  which  she  belonged,  but  that  she 
herself  also  was  a  Trinitarian,  and  a  believer  in  the  doctrine 
of  original  sin. 
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1842.  That  being  the  case,  then,  we  are  prepared  for  the  more 

satisfactory  consideration  of  the  next  point ;  what   did  she 
mean  by  "  godly  peachers  of  Chris  f  8  holy  Gospel  ?"    What 
were  the  doctrines   the   preaching  of  which   she  meant  to 
Lady  ffew'    V^^^^^^  ^^^  encourage  ?     Is  it  possible  to  come  to  the  con- 
U^$ChaHHe8.  elusion,  according  to  any  ordinary  rules  of  reasoning,  that 
£^         she  intended  to  found  a  charity  and  bestow  her  property  for 
iMfMun^B    the  purpose  of  preaching  doctrines  directly  at  variance  with 
Judgment    her  own?     And  this  not  as  to  subordinate  and  trifling  and 
formal  mattersi  but  with  respect  to  points  that  have  always 
been  considered  by  every  church  as  essential;   which   she 
herself  must  have  considered    as  essential.     When  I   say 
points  which  have  been  always  considered  as  essential,  I  am 
not  using  my  own  expressions;  these  are  the  expressions  of  a 
very  learned  person,  Mr.  Kenrick^  one  of  the  defendants.     In 
the  sermon  lying  before  me,  he  says,  "If  others  have  esta- 
blished a  distinction  between  those  essential  articles  of  fkith, 
which  cannot  be  rejected  without  perdition,  and  the  non- 
essentials on  which  men  may  safely  differ,  we  at  least  gain 
little  by  the  relaxation ;  for  I  know  of  no  church  which  does 
not  regard  as  essential  those  very  articles  which  our  name 
implies  that  we  reject.'' 

Can  we  believe,  then,  I  repeat  it,  that  this  pious  lady  would 
have  given  her  funds  for  the  purpose  of  promoting  and 
encouraging  the  preaching  of  doctrines  directly  at  variance 
with  those  opinions  which  she  entertained  upon  points  which 
have  been  universally  considered  as  essential  in  matters  of 
religious  belief?  At  least  it  would  require  some  fact  or  some 
argument  to  justify  us  in  coming  to  such  a  conclusion.  All 
the>presumptions  and  probabilities  are  the  other  way ;  and  as 
a  question  of  fact,  I  feel  myself  obliged  to  come  to  this  con- 
clusion, that  it  is  almost  impossible  to  suppose  that  such 
could  have  been  her  view  and  intention. 

But  another  ai^ument  arises  out  of  the  Act  of  Parliament 
to  which  the  learned  Judge  has  referred,  or  rather  out  of  the 
Acts  of  Parliament  of  that  period.  Those  preachers  who 
deniedythe  Deity  of  Christ  were  exempted,  if  they  preached^ 
from  the  benefit  of  the  Act  of  Toleration.  That  Act  was 
passed  in  the  year  1688.  In  1608,  ten  years  afterwards,  and 
six  years  before  the  date  of  the  first  of  these  deeds,  the  Act 
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against  blasphemy  was  passed,  in  which  those  persons  who  1842. 
denied  that  any  one  of  the  three  persons  in  the  Trinity  was  c"^^"^ 
God,  were  subject  to  the  severest  penalties.    Those  were  y, 

called  impious  and  blasphemous  doctrines;  to  teach  them     Wilsow. 
was  called  a  detestable  crime.     I  am  not  justifying  the  law ;    ^^  Hew- 
I  am  making  no  comment  upon  it ;  I  am  stating  only  what  i^sCharUie»* 
the  law  at  that  time  was.    Those  persons  who  by  preaching        £^ 
denied  the  doctrine  of  the  Trinity, — I    think  the  word  is  lA/ndhun^n 
"  teaching," — who  either  in  writing,  in  teaching,  or  advised         g™^ 
speaking,  shall  maintain  those  doctrines,  are  subject  to  the 
penalties  of  the  Act  to  which  I  have  referred.    It  was  con- 
trary to  laW|  therefore,  at  that  time,  to  preach  those  doctrines. 
To  give  money  for  the  purpose  of  encouraging  and  promoting 
the  preaching  of  them,  would  also  in  itself  be  illegal. 

What  are  the  rules  by  which  the  conduct  and  the  language 
of  persons  are  to  be  interpreted  ?  The  rule  is  this,  and  it  is 
a  fair  and  proper  rule,  that  where  a  construction,  consistent 
with  lawful  conduct  and  lawful  intention  can  be  placed  upon 
the  words  and  acts  of  parties,  you  are  to  do  so,  and  not 
unnecessarily  to  put  upon  these  words  and  acts  a  construc- 
tion directly  at  variance  with  what  the  law  prohibits  or 
enjoins.  I  cannot  therefore  bring  myself  to  the  conclusion, 
that  Lady  Hewley  intended  to  promote  and  encourage  the 
preaching  of  doctrines  contrary  to  Iftw,  that  she  intended 
herself  to  violate  the  law.  It  would  be  contrary  to  every 
rule  of  fair  construction  and  legal  presumption  so  to  decide. 

It  was  argued,  however,  at  the  bar^  that  this  law  was  now 
repealed ;  and  it  was  supposed  that  the  repeal  of  the  law 
would  make  an  alteration  in  the  consideration  of  the  case. 
It  does  not  appear  to  me  in  the  slightest  degree  to  affect 
the  question;  which  is,  what  was  Lady  Hewley'a  intention  at 
the  time?  What,  at  the  time  when  she  executed  this  deedf 
she  intended  ?  Who  were  the  persons  whom  she  meant  to 
include  in  it?  What  were  the  doctrines  of  which  she  in- 
tended to  encourage  and  promote  the  preaching  ?  It  makes 
no  alteration  in  this  respect ;  it  makes  no  change  as  to  her 
intention  at  the  time,  that,  a  century  after,  the  law  has  been 
changed,  and  that  is  considered  as  innocent^  which  at  that 
period  was  illegal. 

On  these  two  grounds  then,  each  of  which  appears  to  me 
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1842. 


Lord 
Judgment* 


conclusive ;  first,  that  I  cannot  presume  that  this  pious  lady 
intended  that  her  estates  should  be  employed  to  encourage 
and  promote  the  preaching  of  doctrines  directly  at  variance 
v^ith  what  she  must  have  considered  as  essential  to  Chris- 
tianity ;  and,  secondly,  that  she  could  not  intend  to  violate 
the  law ;  on  those  two  grounds  I  feel  myself,  as  a  conclusion 
of  fact,  compelled  to  come  to  this  determination,  that  she  did 
not  intend,  under  the  description  of  "  godly  preachers,"  to 
include  those  persons  who  impugned  the  doctrine  of  the 
Trinity;  that  she  did  not  intend  to  promote  and  encourage  the 
preaching  of  those  doctrines.  With  respect  to  the  law,  and 
her  respect  for  its  authority,  we  find  some  evidence  of  it  in 
the  deed  of  1707 ;  for  she  says,  that  if  by  any  lawful  autho- 
rity the  objects  of  her  bounty,  hi  that  deed,  cannot  be  carried 
into  effect,  then  she  directs  her  trustees  to  make  a  diffei-ent 
application  of  the  funds. 

It  has  been  said — and  the  learned  Judge  has  adverted  to 
it — that  the  religious  opinions  of  that  day  were  liberal  and 
comprehensive,  and  that  in  particuhu*  Lady  Hewley  enter- 
tained large  and  liberal  views  upon  subjects  of  religion. 
This,  however,  rests  on  general  statement,  of  which  there  is 
no  satisfactory  evidence,  and  from  which  I  can  come  to  no 
precise  or  satisfactory  conclusion.  I  am  bound,  therefore, 
for  these  reasons — having  first  established  to  my  satisfaction 
that  she  was,  in  her  religious  opinions  and  behef,  a  Trinitarian 
— to  come  to  the  conclusion  that  she  never  intended  that  her 
bounty  should  be  applied  for  the  purpose  of  promoting  or 
encouraging  the  preaching  of  Unitarian  doctrines.  This  is 
the  conclusion  of  fact  to  which  I  have  come;  and  I  have  the 
more  satisfaction  in  this  result,  because  I  came  to  it  without 
at  all  knowing  what  were  the  opinions  of  my  two  learned 
friends,  and  without  having  had  any  communication  with 
them  upon  the  subject.  I  formed  my  opinion  upon  a  careful 
consideration  of  the  case,  thus  agreeing,  not  only  in  the  con- 
clusions, but  in  the  grounds  and  principles  upon  which  the 
learned  Judges  have  come  to  them. 

The  question  then  that  remains  for  consideration  is  this, — 
By  whom  have  these  funds  been  administered,  and  in  what 
way  have  they  been  administered  ?  The  trustees  are,  with 
one  or  two  exceptions,  proved  to  be  Unitarians ;  Mr.  Palmes 
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is  a  member  of  the  Church  of  England;  Mr.  Heywood  was         1842. 
not  proved  to  be  Unitarian ;  with  respect  to  the  rest,  as  I 
understand  and  read  the  evidence,  they  entertain  Unitarian 
opinions.     What  are  these  opinions  ?     What,  in  their  answers, 
do  Mr.  Wellbehved  ^.viA  others  of  the  defendants  state  to  be 
Unitarian  opinions  ?     They  state  that  they  believe  it  to  be  ^y*'^ 
true  that  the  class  of  Christians  styled  Unitarians  do  reject,         harA 
as  unscriptural,  the  doctrine  that  Jesu$  Christ  is  really  and    iMndhursfs 
truly  God,  and  as  such  a  proper  object  of  divine  worship.       ^  gnient 
They  believe  it  to  be  true  that  the  class  of  Christians  styled 
Unitarians  do,  many   of  them,  reject,  as  unscriptural,  the 
doctrine  of  original  sin ;  or,  that  a  man  is  bom  in  such  a  state 
that  if  he  were  to  die  in  the  condition  in  which  he  was  bom 
and   bred,  he   would   perish  everlastingly.     These   are   the 
doctrines  stated  in  the  answers  of  Mr.  Wellbeloved  and  seve- 
ral of  the  other  defendants^  as  being  the  peculiar  doctrines 
of  the  Unitarians. 

An  observation  was  made  on  the  conduct  of  Mr.  Wellbeloved 
with  respect  to  his  answers,  stating  that  they  were  reluctantly 
extorted,  obtained  with  difficulty.  I  think  I  owe  it  to  Mr. 
Wellbeloved  and  to  the  other  defendants  to  observe,  that  from 
the  nature  and  the  delicacy  of  the  subject,  they  were  justified 
in  using  much  caution  ;  and  if  we  can  fairly  refer  the  conduct 
of  men  to  proper  motives,  we  are  not  justified  in  ascribing  it 
to  such  as  are  improper.  Mr.  Wellbeloved  may  have  consi- 
dered that  the  questions  were  not,  in  the  first  instance,  put  in 
such  a  way  as  to  lead  properly  to  these  answers ;  and  he  may 
have  thought  it  his  duty  to  exercise  great  caution  on  such  a 
subject.  But  leaving  this,  besides  the  answers,  we  have 
from  the  mouth  of  Mr.  Wellbeloved,  and  we  also  have  from 
Mr.  Kenrick,  clear  and  distinct  statements  of  what  the  opi- 
nions of  the  Unitarians  are  upon  the  points  in  question.  I 
refer  to  a  document  which  is  in  evidence,  a  sermon  preached 
by  Mr.  Wellbeloved  at  Hull,  in  which  he  states  his  opinions 
in  these  terms  :  "  With  the  doctrines  concerning  the  deity  of 
Christ,  we  also  reject,  as  equally  unscriptural,  those  which 
other  Christian  sects  hold  to  be  of  such  vital  importance, 
relating  to  his  office,  and  the  design  and  consequences  of 
his  death.  We  see  nothing  in  the  pages  either  of  the  Old 
or  New  Testament  to  justify  the  doctrines  which  are  generally 
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1842.^        deemed  orthodox,  relating  to  original  sin  :"  so  that  he  there 
states  that  they  reject  the  doctrine  concerning  the  deity  of 
Christy  and  this  also  relating  to  original  sin.   In  another  part 
of  the  same  sermon  he  says,  **  But  it  will  be  said  that  we 
deny  his  deity,"  that  is  the  deity  of  Christ ;  "  We  refuse  to 
acknowledge  him  as  the  second  person  of  the  Godhead  ;  we 
£^         do  not  allow  him  to  be  one  God  with  the  Father,  co-eternal 
ZjfndhursfB    and  co-equal,  or  even  God  of  God."    "  We  confess/'  he  says, 
udgment     ft  ^^  jyj^^  Christ  Jesus,  but  deny  him  as  that  incarnate,  suf- 
fering and  dying  God,  which  he  is  believed  to  have  been  by 
all  others  who  bear  his  name.    True,  we  do  deny  the  Jesus 
of  the  Athanasian  and  the  Nicene  Creeds,  of  the  Liturgy  and 
the  Articles  of  the  Established  Church,  of  the  confessions  of 
faith  adopted  by  almost  all  the  churches  of  Christendom." 
Nothing  can  be  more  clear  and  distinct  than  these  state- 
ments, not  only  as  to  his  own  opinions,  but  as  to  the  opinions 
of  those  who  think  with  him,  and  who  come  under  the  class 
and  denomination  of  Unitarians.     Mow  as  to  Mr.  Kenrickj 
another  of  the  defendants  upon  this  recoi-d,  a  gentleman  of 
talent  and  learning ;  he  says,  "  We  are  convinced  that  no 
doctrines  can  ultimately  prevail  among  a  people  allowed  to 
think  and  examine  for  themselves,  which,  like  transubstan- 
tiation,  involve  a  sensible  absurdity,  or,  like  the  Trinity,  a 
metaphysical  contradiction."   "  The  surrender  of  their  under- 
standings," he  says,  "  is  a  price  which  men  will  not  long  con- 
sent to  pay  for  the  belief  of  any  system  of  theology."     Such 
are  the  doctrines  stated  by  two  of  the  defendants  as  the  doc- 
trines of  the  Unitarians.     I  consider,  then,  the  gre^t  body  of 
trustees  and  sub-trustees  are  disbelievers  in  the  divinity,  or 
to  use  the  term  of  the  Unitarians,  the  '*  deity  of  Christ,"  and 
disbelievers  in  the  doctrine  of  original  sin. 

The  next  question  is,  how  and  for  what  purposes  have  the 
funds  of  this  charity  been  applied  by  these  trustees?  In  what 
manner  have  they  discharged  the  important  duty  that  was 
entrusted  to  them  ?  If  we  are  correct  in  the  conclusion  we 
have  come  to,  as  to  the  intention  of  Lady  Heivley,  the  funds 
have  been  misappUed  for  a  long  series  of  years,  and  to  a  very 
great  extent.  This  alone  might  be  a  sufficient  ground  for 
removing  the  trustees.  But  it  has  been  said  that  this  was 
unintentional  upon  their  part,  that  it  was  an  error  of  judg- 
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ment,  that  they  put  fairly  and  bond  fide  a  construction  upon        1842. 
the  instruments  that  would  have  justified  their  acts.     But 
looking  at  the  evidence  in  this  case,  I  am  compelled  to  come 
to  a  different  conclusion,  and  to  say— though  I  do  not  wish 
to  enter  into  detail  upon  the  subject,  because  I  am  desirous     Lady  Hew- 
as  far  as  possible  to  abstain  from  everything  that  is  personal  lei^sdharities. 
on  this   occasion, — I  am  compelled  to  say,  using  the  most         £^ 
gentle  terms,  that  there  has  been  in  my  judgment  a  strong    Lyndhmn^s 
and  undue  leaning  in  the  administmtion  of  the  funds  towards    J'^dgment 
the  Unitarian  doctrines  and  Unitarian  purposes.     I  shall  not 
go  through  the  evidence  with  respect  to  this  part  of  the  case, 
but  shall  content  myself  in  referring  only  by  way  of  example 
to  two  points.     First ;  How  has  it  happened  that  almost  all 
the  trustees  are  Unitarians  ?    That  the  vacancies  have  been 
so  filled  up  as  to  make  the  whole  body  substantially  Unita- 
rian ;  as  to  place  the  entire  control  of  these  estates  and  funds, 
and  the  management  of  the  whole  charity,  in  the  hands  of 
Unitarian  trustees,  persons  entertaining  Unitarian  opinions  ? 
Secondly ;  in  illustration  of  what  I  have  stated,  almost  all 
the  exhibitions,  of  late  years,  have  been  given  to  persons  edu- 
cated at  Manchester  College.    Upon  a  careful  examination  of 
the  evidence,  I  must  consider,  that  so  far  as  relates  to  the 
education  for  the  ministry,  Manchester  College  is  substantially 
an  Unitarian  establishment.     I  refer  to  the  evidence,  among 
others,  of  Mr.  Manning  Walker,  who  was  himself  educated 
as  an  Unitarian,  and  was  a  member  of  that  college.     It  ap- 
pears to  me  strong  and  decisive  upon  this  point.    If  I  required 
further  confirmation,  I  might  refer  to  Mr.  Wellbeloved^s  cir- 
cular letter,  in  which  he  calls  upon  the  Unitarian  Dissenters 
to  subscribe  to  the  support  of  that  establishment,  for  the  pur- 
pose of  maintaininsc  a  succession  of  well-educated  ministers 
in  their  class  of  Dissenters  ;  obviously  meaning — indeed  the 
fact  is  proved  by  the  evidence — those  of  Unitarian  opinions. 

These  circumstances  with  others  lead  me,  therefore,  to  the 
conclusion  not  merely  that  these  parties  have  misapplied  the 
funds,  but  that,  in  the  exercise  of  their  trust,  they  have  mani- 
fested a  strong  and  undue  leaning  in  favour  of  persons  of  their 
own  persuasion.  I  think  then,  looking  at  these  circumstances, 
and  considering  the  extensive  and  continued  misapplication 
of  the  funds  which  has  taken  place,  and  adverting  cdso  to  the 
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1842.  consideration  of  the  danger  of  future  abuse  if  persons  main- 
taining one  particular  class  of  opinions  are  to  be  entrusted 
with  the  management  and  entire  control  of  funds  which  are 
to  be  applied  for  the  benefit  of  persons  maintaining  other  opi- 
nionsi  that  I  am  bound  to  come  to  the  conclusion  that  the 
leyiCharities.  Vice- Chancellor  was  correct  in  removing  the  trustees.     After 

£~[  what  I  have  already  stated,  it  follows  that  I  think  he  was 
correct  in  the  declaration  that  he  has  made.  And  the  result, 
therefore,  of  my  judgment  is  this, — Feeling  myself  confirmed 
in  the  principles  of  it  by  the  learned  Judges  near  me,  and 
coming  to  the  further  conclusions  which  I  have  stated, 
founded  upon  these  principles,  I  think  that  the  judgment  of 
the  Vice-Chancellor  should  be  affirmed.  It  is  not  a  case  for 
costs. 

Mr.  Booth : — Does  your  Lordship  think  the  trustees  were 
not  justified  in  appealing,  considering  the  grounds  that  the 
judgment  went  upon,  so  as  to  be  entitled  to  costs  in  a  ques- 
tion so  important  ? 

Lord  Lyndhurst : — I  say  nothing  about  their  own  costs. 

Mr.  Booth : — Does  not  your  Lordship  think  it  right  to  give 
them  their  costs  out  of  the  charity  funds  ? 

Lord  Lyndhurst :— Certainly  not. 

Mr.  Knight  Bruce : — As  your  Lordship  has  not  given  to 
the  relators  the  costs  of  the  appeal,  but  has  left  each  party 
to  bear  his  own,  your  Lordship  will  think  it  right  tu  add  a 
declaration  that  the  relators  will  have  their  expenses  out  of 
the  fund  ? 

Lord  Lyndhurst : — Of  course. 

An  order  was  accordingly  made,  affirming  the  Vice-Chan- 
cellor's decree,  and  referring  it  to  the  Master  to  tax  the  rela- 
tors their  costs  of  the  appeal ;  the  same  to  be  paid  out  of  the 
charity  funds. 


From  the  said  decree  and  order  the  trustees  ap- 
pealed to  this  House,  and  the  appeal  came   to  be 
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heard  in  May  1839,  in  presence  of  the  learned  Judges        1842^ 
whose  opinions  are  hereinafter  given.  Shorb 

V. 

Wilson. 
The    Attorney -general  (Sir  J.  Campbell)^  for  the        

Appellants : — The  Appellants,  who  are  the  trustees  le^gSharUiu. 
of  Lady  Hewley\  charity,  consist  of  two  classes ;  one  ^^ JJ^^t. 
called  the  grand  trustees,  and  the  other  the  trustees  of 
an  almshouse.  They  have  no  personal  interest  in  this 
question,  and  can  derive  no  personal  benefit  from 
the  manner  in  which  the  charity  is  administered; 
there  is  no  corruption  or  misconduct  imputed  to 
them ;  but  at  the  same  time,  they  must  feel  a  very 
deep  anxiety  as  to  the  result  of  this  appeal.  By  the 
decree  against  which  they  appeal,  many  individuals 
have  been  reduced  to  destitution,  by  being  deprived 
of  the  assistance  they  had  long  enjoyed,  without  any 
blame  being  imputed  to  them.  The  Appellants  like- 
wise feel  a  still  deeper  interest,  in  considering  that 
upon  the  result  of  the  appeal  depends  very  much  the 
manner  in  which  trusts  for  endowed  Dissenting  chapels 
shall  be  administered.  The  question  is  altogether  of 
the  greatest  importance  to  religious  liberty  in  this 
country.  It  is  now  to  be  determined  whether,  where 
there  is  a  deed  founding  a  charity  for  religious  purposes 
and  the  objects  of  the  founder  are  distinctly  expressed, 
evidence  is  to  be  admitted,  beyond  the  deeds,  to  show 
what  are  supposed  to  be  the  religious  opinions  of  the 
founder,  in  order  to  put  a  construction  upon  the  deed 
according  to  those  supposed  religious  opinions ;  and 
the  Judge  before  whom  the  question  comes  for  deci- 
sion, instead  of  looking  at  the  construction  of  the 
deed,  is  to  enter  into  a  wide  field  of  conjecture  as  to 
what  might  be  the  private  intentions  of  the  founder. 
It  is  likewise  to  be  determined  whether,  where  trustees 
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1842.       have  been  appointed  according  to  the  provisions  of 

Shoes      ^^^  deed,  the  Judge  is  to  inquire  whether  these  trustees 

»•  are  of  the  same  religious  opinions  that  are  supposed 

to  have  belonged  to  the  founder,  and  to  remove  them 

^^^^^?^  from   their  office  on  the  ground   of  their   holding 

different  religious  opinions. 

'^^^  The  history  of  this  charity  is  well  known.     Lady 

Hewley^  the  foundress,  was,  on  her  husband's  death, 
left  with  a  very  ample  fortime ;  she  was  a  pious  lady, 
and  took  a  deep  interest  in  the  fate  of  the  ejected 
ministers  on  St.  Bartholomew^^  Day  1662,  under  the 
Act  of  Uniformity,  who  could  not  by  law,  imtil  after 
the  Revolution  and  the  Act  of  Toleration  was  passed, 
celebrate  the  rites  of  religion  according  to  their 
consciences.  Lady  Hewley  bountifully  assisted  and 
supported  a  considerable  number  of  them,  at  a  time 
when  the  celebration  of  the  rites  of  religion,  which 
they  professed,  was  contrary  to  law.  She  did  not 
withdraw  her  bounty  from  the  Nonconformist  clergy 
after  the  Revolution ;  and  after  the  Act  of  Toleration 
had  passed,  she,  in  the  years  1704  and  1707,  executed 
deeds,  by  which  a  large  portion  of  her  fortune  was  con- 
veyed to  trustees  for  religious  and  charitable  purposes. 
Those  deeds  were  prepared  by  the  advice  of  counsel, 
skilfully  framed,  and  expressing  in  definite  and  dis- 
tinct terms  the  objects  that  she  had  in  view.  This  is 
not  a  case  where  the  intention  of  the  donor  is  left  in 
doubt ;  where  there  is  only  some  general,  vague  ex- 
pression, and  where  the  meaning  cannot  be  guessed  at 
even,  without  extraneous  evidence  ;  but  on  the  face  of 
the  deeds  the  intention  of  the  foundress  is  clearly  and 
distinctly  defined.  By  these  deeds,  she  declared  that 
she  had  six  objects  in  view  :  first,  to  assist  poor  and 
godly  preachers,  for  the  time  being,  of  Christ's  holy 
Gospel ;  secondly,  to  assist  poor  and  godly  widows  of 
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the  same  description  of  persons ;  that  is,  of  poor  and  i842. 
godly  preachers,  for  the  time  being; — as  I  pass,  I  must  shorI 
draw  attention  to  these  words,  "  for  the  time  being : "  ». 

— thirdly,  to  encourage  and  promote  the  preaching        

of  Christ's  holy  Gospel  in  poor  places :  fourthly,  to  j^^^^j^^ 

assist  in  the  education  of  young  persons  intended  for        

the  ministry  of  Christ's  holy  Gospel.  These  four  '^™®° 
objects  related  to  preaching  and  teaching;  the  two 
remaining  apply  to  eleemosynary  assistance  to  per- 
sons who  were  destitute,  without  the  smallest  reference 
to  the  propagation  of  any  religious  faith  whatever ; 
the  one  being  to  assist  poor  and  godly  persons  in  dis- 
tress; the  other,  the  maintenance  of  an  hospital  for 
ten  almswomen  above  the  age  of  fifty-five ;  the  build- 
ing to  be  kept  in  repair,  and  the  sum  of  60  /•  a  year 
to  be  given  for  the  maintenance  of  the  old  women. 
So  that  the  objects  of  the  charity  were  divided  into 
preaching  and  eleemosynary  relief. 

There  were  seven  trustees  appointed  by  Lady 
Hewley  herself,  with  a  separate  set  of  trustees  ap- 
pointed for  the  management  of  the  hospital.  She,  in 
a  very  distinct  and  clear  manner,  defined  what  her 
objects  were,  and  proceeded  according  to  the  best 
advice  that  professional  assistance  could  afford  her. 
She  died  in  the  year  1710,  and  it  was  upon  her  death 
that  the  objects  of  this  charity  were  to  be  carried  into 
effect.  The  seven  trustees,  whom  she  denominated 
Grand  Trustees,  belonged  to  a  Presbyterian  congre- 
gation that  was  founded  by  her  at  St.  Saviour- GatCy 
in  the  city  of  York.  The  charity  proceeded  and  was 
conducted,  I  humbly  conceive,  according  to  the  will 
of  the  foundress.  The  will  of  the  foundress  is  to  pre- 
vail ;  but  the  question  is,  how  to  find  out  the  will  of 
the  foundress  ?    And  this  is  one  great  question  that 
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1842.       your  Lordships,  with  the  assistance  of  the  Queen's 
Shore      Judges,  will  have  to  determine. 
-^  ^'  Those  trustees  collected  the  rents   and   profits  of 

WlL>ON.  *. 

Lady  Hewley's  estates,  which  were  very  considerable, 

fey*#c?kafSic«,  ^^^  ^'^^y  appli^d  them  in  maintaining  the  hospital, 

and  in  giving  assistance  to  a  vast  number  of  dissenting 

congregations ;  latterly,  to  no  fewer  than  237.    Those 
congregations  were  partly  Presbyterian,  partly  Bap- 
tist, and  partly  Independent ;  these  being  the  three 
great  branches  of  Dissenters  in   this  country.     The 
trustees  also,  without  considering  the  particular  reli- 
gious doctrines  of  individuals,  assisted  many  persons 
in   distress,   from  the   funds  of  this  charity.      This 
system  went  on  without  complaint  until  the  year  1827. 
It  so  happened  that,  of  the  Presbyterian  congregations 
whose  pastors  were  assisted  out  of  this  fund,  a  good 
many,  between  the  time  of  Lady  Hewley  and  the  time 
when  this  complaint  arose,  had  changed  their  reli- 
gious opinions.     It  is  alleged  that  in  the  time  of  Lady 
Hewley^  those  Presbyterian  congregations  believed  in 
the  doctrines  of  the  Trinity,  of  original  sin,  and  of  the 
atonement;  and  it  is  truly  alleged,  that  many  of 
those  congregations  now  do  not  believe  in  those  doc- 
trines ;  that  although  they  are  denominated  Presby- 
terians, they  have  become  Unitarians.     Out  of  the 
237  chapels  to  which  assistance  was  given  at  the  time 
when  this  complaint  arose,  there  were  38  that  were 
denominated  Presbyterian,  that  had  been  what  were 
called  Orthodox  Dissenters  but  had  become  Unitarian. 
But  38  only  were  of  that  description,  all  the  rest  being 
Baptists   and    Independents,    with  regard   to    whom 
there  has  not  been  any  complaint  from  the  relators, 
they  themselves  being  Independents. 

That  change  in  the  opinions  of  the  Presbyterian 
congregations  occurred  before  the  middle  of  the  last 
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century,  and  had  gone  on  down  to  the  time  when  this  1842. 
information  was  filed.  This  subject  was  brought,  in  shorb 
1827,  before  the  Charity  Commissioners,  who  ex-  »• 

pressed  a  strong  opinion  in  favour  of  the  honest  and         

just  administration  of  the  funds  of  the  charity,  but  u^Shm^s 
suggested  a  doubt  as  to  the  proper  objects  of  it,  and  - — 
thought  that  that  should  be  determined  by  a  Court  0"™®°  • 
of  Equity.  The  question  was  submitted  to  the  then 
Attorney -general,  now  Lord  AbingeVy  who  refused  to 
interfere.  As  the  charity  was  in  the  year  1827  ad- 
ministered in  the  same  manner  as  it  had  been  for 
more  than  70  years ;  as  there  had  been  no  complaint 
except  by  some  Independents  who  wished  to  haven 
larger  share  than  they  had  yet  enjoyed  ;  and  as  there 
was  no  charge  of  corruption  or  mal-administration 
beyond  not  giving  the  Independents  all  that  they 
sought,  Sir  James  Scarlett  most  wisely  refused  to 
interfere ;  whereupon,  some  private  relators,  men 
belonging  to  a  persuasion  who  had  largely  shared  in 
the  bounty  of  Lady  Hewley^  but  who,  not  content  with 
that,  resolved,  as  far  as  lay  in  their  power,  that  the 
whole  of  it  should  belong  to  them,  came  forward, 
entirely  regardless  what  misery  or  destitution  might 
arise  from  the  steps  that  they  were  determined  to 
take. 

When  there  are  private  relators  who  wish  to  file 
an  information  in  respect  of  a  charity,  the  Attorney- 
general  cannot  with  propriety  refuse  the  use  of  his 
name,  if  there  be  any  arguable  question  to  be  sub- 
mitted to  a  Court.  The  practice  which  I  have  fallowed, 
and  which  has  been,  I  believe,  adopted  by  all  my  pre- 
decessors, has  been,  upon  a  certificate  by  a  gentleman 
at  the  bar  saying  that  there  is  some  question  that  may 
fairly  be  submitted  to  the  Court,  not  to  stop  inquiry, 
but  to  give  the  sanction  of  our  name.     It  was  in  these 

fi  E  8 
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1842.        circumstances  that,  in  the  month  of  June  1830,  this 

Shore       information  was  filed  by  private  relators  of  the  Inde- 

^  ^'  pendent  persuasion,  who,  upon  tlieir  own  showing, 

were  by  no  means  of  the  same  opinions  with  Lady 

letf'iShari^.  Hewley ;  certainly  not  with  regard  to  discipline,  and 

^  ,     I  should  doubt  with  regard  to  doctrine  also*      If,  as 

Argument*  ^ 

they  say,  the  charity  is  to  be  confined  to  persons  who 
are  of  her  religious  opinions,  the  relators  themselves 
must  renounce  the  bounty  which  they  have  so  long 
derived  from  this  charity. 

The  information  states  that  Lady  Hewley  9^  charitable 
works  were  specially  extended  to  the  poor  and  ejected 
^ministers  and  Nonconformists  of  her  time  ;  and  being 
minded  and  disposed  to  devote  her  property  to  the 
purposes  mentioned  in  the  foundation  deeds,  she  had 
frequent  conferences  and  consultations  with  her  friends, 
as  well  as  with  counsel ;  under  whose  advice,  and  after 
mature  deliberation,  she  several  years  before  her  death 
executed  those  deeds.  It  is  clear,  in  the  first  place, 
that  Lady  Hewley  was  not  inops  consilii ;  and  there- 
fore no  extrinsic  evidence  can  on  that  ground  be  ad- 
mitted for  interpreting  deeds  so  carefully  and  advis- 
edly executed.  The  information  furtlier  states  that 
new  trustees  of  the  charity  and  managers  of  the  alms- 
house were  from  time  to  time  appointed,  and  the 
charity  estates  were  conveyed  to  the  new  trustees  by 
the  surviving  trustees,  and  that  the  fifth  of  such  ap- 
pointments and  conveyances  took  place  in  the  year 
1766,  when  Samuel  Shore  (the  father  of  one  of  the 
defendants),  Aymon  Richy  and  Thomas  Lee,  were  ap- 
pointed; that  Mr.  Newcome  Cappe,  who  was  then 
elected  minister  of  St.  Saviour-Gate  Chapel,  became 
an  Arian,  and  the  congregation  went  over  to  the 
Arian  persuasion.  The  information  then  states  the 
appointment  of  the  present  trustees  and  managers, 
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and  describes  their  religious  opinions ;  alleging  that,        1842. 
except  the  Messrs.  Heywood^  Mr.  Palmes^  and  Mr.       shomb 
John  Woody  every  one  of  these  trustees  and  managers         *'• 

is  or  was  in  his  religious  belief  a  Unitarian.     Now  it        

is  to  be  observed  tliat,  although  there  is  an  exception  ig^hariHu. 

of  those  four  trustees,  they,  as  well  as  the  others,  who        

are  alleged  to  be  Unitarians,  are  removed  by  the 
decree.  The  information  further  states  that  Mr, 
Wellbeloved  succeeded  Mr.  Cappe  as  the  preacher  at 
SL  Saviour-Gate  Chapel,  on  Mr.  Cappers  death  in 
1799  ;  that  he  is  now  the  preacher  there,  and  is  what 
is  commonly  called  a  Unitarian  minister,  and  preaches 
Unitarian  doctrines  in  that  chapel,  and  that  the  con- 
gregation  attending  it  are  Unitarians.  And  the  infor- 
mation charges  that  thie  sect  of  Christians  commonly 
called  Unitarians — so  be  it  here  observed  that  the 
relators  admit  Unitarians  to  be  Christians — reject  as 
utterly  unscriptural  the  doctrines  of  "  the  Trinity  of 
Persons  in  the  Deity ;  the  Incarnation ;  the  true  and 
perfect  Divinity  of  the  Person  of  the  Son  of  God ; 
that  the  Son  of  God  is  the  second  Person  in  the 
Trinity,  and  equal  with  the  Father ;  the  Divinity  and 
Personality  of  the  Holy  Ghost,  or  Holy  Spirit,  as  the 
third  Person  in  the  blessed  Trinity,  and  equal  with 
the  Father  and  the  Son ;  and  the  forgiveness  of  sins, 
and  salvation,  through  the  merit  of  the  atonement.'* 
The  information  then  prays,  among  other  things,  that 
it  be  declared  by  the  decree  of  the  Court,  "  that  guch 
Dissenters  alone  as  are  now  commonly  called  Ortho- 
dox Dissenters,  and  as  would  have  been  within  the 
protection  of  the  Act  of  Toleration  (1  Will.  &  Man/),  at 
the  time  of  the  foundation  of  the  charities,  and  would 
not  then  have  been  subject  to  the  penalties  of  the  Act 
of  the  9th  &  loth  Will.  3,  against  blasphemy,  can 
now  be  considered  as  coming  within  the  intent  and 
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1842.       meaning  of  Lady  Hewley^  and  as  entitled  to  participate 
Shobk      ^^  ^^^  benefit  of  her  charities." 
^  ^'  The  effect  of  the  Vice-Chancellor's  decree,  which  is 

Wilson.      .  /.,.r  ... 

—        m  the  terms  of  the  prayer  of  the  mformation,  is  that 
U^sShat^,  not  only  with  regard  to  preaching,  but  with  regard 

.   to  eleemosynary  relief,  no  one  shall  be  entitled  to 

partake  in  the  benefit  of  Lady  HewUy\  charities, 
unless  he  believe  all  the  doctrines  that  Lady  Hewley 
is  supposed  to  have  believed ;  and  if  any  one  varies 
from  her  creed,  not  only  a  minister  who  is  to  preach, 
but  a  starving  pauper,  he  or  she  is  to  derive  no 
benefit  from  the  fund.  And  I  must  say,  with  great 
iwpect  to  the  Vice-Chancellor,  and  to  the  noble  and 
learned  Judge  who  affirmed  his  decree,  that  the  dis- 
tinction between  these  two  objects  of  the  charity  has 
not  been  kept  in  view  by  them. 

The  grand  trustees,  in  their  answers,  say  that,  ac- 
cording to  their  information  and  belief,  Lady  Hewley 
was  a  person  of  very  enlarged  benevolence,  and  of 
great  liberality  and  toleration  of  the  opinions  of 
others ;  that  in  the  relief  extended  by  her  to  suflfering 
Nonconformists,  she  was  not  actuated  by  an  exclusive 
regard  to  the  peculiar  creeds  or  religious  sentiments 
of  the  objects  of  her  bounty  ;  and  that  they  did  not 
believe  that  her  object,  in  instituting  the  charity,  was 
to  promote  or  encourage  the  spreading  of  any  stated 
doctrines  or  forms  of  Protestant  worship  in  particular; 
but  that,  in  a  spirit  of  general  benevolence,  she  was 
desirous  of  extending  her  bounty  to  the  numerous 
classes  of  professing  Christians  who  were  then,  or 
might  thereafter  be,  struggling  with  persecutions  and 
pecuniary  difficulties.  They  state  that,  as  trustees  of 
the  charity,  they  are  willing  and  desirous  to  act 
under  the  directions  of  the  Court ;  and  they  submit 
that  they  ought  not  to  be  removed  from  being  trustees 
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of  the  cliarlties,  for  they  insist  that  they  were  duly        1842. 
apjK)inted  trustees  thereof,  according  to  the  directions       shorb 
contained  in  the  original  deeds  of  trust;  and  that,  ^• 

since  the  period  of  their  appointments  respectively,         — 
they  have,  conscientiously  and  to  the  best  of  their  ig^^Shai^: 

ability,  duly  acted  in  the  execution  of  the  trusts ;  and        

that  they  have,  to  the  best  of  their  judgment,  in  all 
respects  acted  in  conformity  with  the  spirit  of  Lady 
Hewley'^  directions  regarding  the  management  of  the 
charity.  They  say  that,  since  the  information  was 
filed,  they  have  discontinued  all  the  stipendiary  allow- 
ances heretofore  paid  by  them,  although  they  do  not 
admit  that  the  same  were  improperly  paid.  Now  can 
trustees  so  acting,  and  so  ready  to  submit  to  the  direc- 
tions of  the  Court,  be  supposed  guilty  of  misconduct? 
Yet  they  are  ordered  to  be  removed,  but  no  provision 
is  made  for  supplying  their  places.  It  will  be  founds 
on  looking  at  the  decree,  that  it  is  entirely  silent  as 
to  who  shall  be  the  objects  of  Lady  Hewley's  bounty, 
and  as  to  what  shall  be  the  qualification  of  the  trus- 
tees that  are  to  be  substituted ;  and,  in  truth,  this 
decree  has  been  found  to  be  utterly  impossible  to  be 
carried  into  effect.  The  relators  have  been  fighting 
upon  it  in  the  Master's  office,  from  the  time  it  was 
pronounced.  Whether  the  trustees  that  are  to  be 
appointed  shall  be  Baptists  or  Independents,  whether 
they  shall  be  Presbyterians  connected  with  the  church 
of  Scotland,  or  Presbyterians  of  the  Secession  church, 
the  Master  is  wholly  unable  to  determine,  because 
upon  this  subject  the  decree  is  profoundly  silent. 

Mr.  JVellbeloved,  who  has  been  for  upwards  of  forty 
years  the  minister  of  St.  Saviour- Gate  Chapel,  was 
made  a  defendant  to  the  information,  as  being  one  of 
the  sub-trustees  or  managers  of  the  almshouse ;  and 
he,  after  setting  forth  in  his  answer  the  doctrines  of 
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1842.        the  Unitarians  in  his  sense  of  the  term,  concludes  by 

Shobe       saying  that  he  had,  in  discharging  the  duty  of  a  sub- 

^'  trustee  of  the  said  charity,  always  acted  faithfully  and 

'     conscientiously,  and  to  the  best  of  his  judgment  and 

iJ^^l^^^  ability ;  and  in  the  further  execution  of  the  duties  of 

the  trust,  he  is  ready  and  willing  to  act  as  the  Court 

^^^         shall  be  pleased  to  direct. 

Mr.  Palmes^  another  of  the  sub-trustees,  whose 
duty  it  is  to  select  the  poor  old  women  for  the  alms- 
house (for  they  have  no  share  in  the  management  of 
the  trust-estates),  says,  in  his  answer  to  the  charge  of 
being  a  Unitarian, "  that  he  is  a  member  of  the  Church 
of  Englandj  and  does  not  attend  any  congregation 
commonly  or  otherwise  called  Unitarian,  and  that  he 
is  not  well  acquainted  with  the  doctrines  and  opinions 
of  the  persons  called  Unitarian."  Now  Mr,  Palmes 
is  removed,  although  a  C\mrc\i-oi-Ejigland  man ;  and 
this  doctrine  is  to  be  laid  down,  that  a  member  of  the 
Church  of  England  is  incompetent  to  be  a  trustee 
for  the  purpose  of  selecting  certain  old  women  to  be 
admitted  into  an  almshouse. 

One  of  my  positions  is,  that  these  almswomen  may 
be  of  the  Church  of  England.  Even  if  they  were 
required  to  be  Dissenters,  there  would  be  no  objection 
to  a  member  of  the  Church  of  England  being  a  trustee 
for  selecting  proper  objects  of  Lady  Hewley's  bounty, 
and  for  exercising  honourably  and  beneficially  all  the 
duties  of  such  trustee.  But  when  it  appears  that  the 
almswomen  may  belong  to  the  Established  Church,  is 
it  to  be  held  that  a  person  is  disqualified  from  acting 
in  execution  of  the  trust  of  the  almshouse,  because  he 
is  a  member  of  the  Church  of  England  ?  Mr.  Palmes 
is  not  alleged  in  the  information  to  be  a  Unitarian, 
and  indeed  he  is  proved  to  be  a  churchman  ;  and 
therefore  the  argument  or  inference  nosdtur  a  sociis 
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cannot  apply  to  him ;  yet  this  decree  removes  him,        1842. 
with  the  other  trustees.  Shore 

Mr.  John  Woodj  who  has  been  lately  elected  one  ''• 

of  the  grand  trustees,  and  was  made  a  defendant  to        

the  information  by  amendment,  says  in  his  answer  j^^Shm^!^ 

that  since  his  appointment  he  has  taken  no  part  in        

the  execution  of  the  trusts,  and  that  in  the  future  ^^ 
execution  of  them  he  is  desirous  to  act  under  the 
directions  of  the  Court.  What  misconduct  can  be 
imputed  to  Mr.  Wood^  to  justify  his  removal  ?  It  is 
not  alleged  that  he  is  a  Unitarian,  nor  that  there  has 
been  any  misapplication  of  the  charity  funds;  nor 
was  there  any  distribution  of  them  at  all  since  hia 
appointment;  yet  Mr.  Wood  is  removed,  although 
he  declares  he  is  desirous  to  abide  by  the  directions 
of  the  Court  in  the  execution  of  the  trusts. 

A  vast  body  of  evidence  was  given  by  the  relators 
in  this  cause.  I  complain  of  part  of  that  evidence 
being  admitted  and  acted  upon ;  because  I  shall  submit 
to  your  Lordships  that  it  was  the  office  of  the  learned 
Judge,  before  whom  this  cause  came,  to  look  at  the 
deeds,  so  carefully  and  technically  prepared,  and  to 
put  a  construction  upon  them,  without  at  all  travelling 
into  evidence  dehors  the  deeds.  But  there  was  also 
evidence  for  the  purpose  of  showing,  what  I  should 
not  at  all  have  complained  of,  namely,  the  meaning 
affixed  to  particular  words  at  a  particular  time  ;  that 
would  be  perfectly  legitimate ;  nor  should  I  have  ob- 
jected to  the  evidence  of  usage,  to  show  in  what  sense 
the  words  were  used  at  the  time  the  deed  was  exe- 
cuted :  but  what  I  do  complain  of  is,  that  evidence 
was  admitted  and  acted  upon,  both  by  the  Vice-Chan- 
cellor  and  by  Lord  Lyndhurst  and  the  two  learned 
Judges  who  assisted  him,  with  a  view  to  show  in 
what  sense  Lady  Hewley  used  particular  words.   You 
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1842.        may  go  into  evidence,  in  the  interpretation  of  ancient 

Shork       documents,  with  regard  to  the  sense  in  wliich  parti- 

^„  »•  cular  expressions  were  used  at  a  particular  time ;  but 

Wilson.  '^  .  .  _  i        i        i      i 

you  cannot  go  into  evidence,  be  the  deed  ancient  or 

l^^r^^^  be  it  modem,  to  ascertain  in  what  sense  the  words 

were  employed  by  the  person  by  whom  the  deed  is 

executed. 

Lord  Brougham : — You  can  give  evidence  legally 
and  strictly  of  the  circumstances  in  which  the  party 
making  the  deed  was,  by  way  of  inferring  therefrom 
the  meaning  of  the  deed. 

The  Attorney-general: — I  apprehend,  where  there  is 
no  latent  ambiguity,  that  you  cannot  at  all  travel  into 
extraneous  evidence.  You  may  show  the  circum- 
stances under  which  the  party  makes  the  deed  ;  for 
example,  you  may  show  how  many  children  a  testator 
had,  how  many  sons  and  how  many  daughters  he 
had,  in  order  to  put  a  construction  on  his  will. 

Lord  Lyndhurst : — Was  there  any  objection  made 
to  the  reception  of  the  evidence  before  the  Vice-Chan- 
cellor  ?  This  case  was  heard  by  the  Vice-Chancellor ; 
it  was  afterwards  heard  before  the  learned  Lord  who 
has  just  addressed  the  House,  and  afterwards  heard 
before  me.  The  same  evidence  was  received  upon 
each  occasion,  and  I  do  not  recollect  tliat  any  objec- 
tion was  made  to  it  when  the  case  was  before  me. 

Lord  Brotigham : — I  have  no  recollection  of  any 
objection  taken  before  me,  to  any  evidence  at  all. 

The  Attorney-general: — There  was  an  immense  body 
of  evidence  given ;  and  at  the  first  hearing  there  was 
an  arrangement  come  to  that  the  relators  might  read 
what  they  pleased  de  bene  esse^  and  that  that  which 
was  not  proper  evidence  was  to  be  considered  by  the 
Vice-Chancellor  as  the  speech  of  counsel. 

Lord  Lyndhurst : — That  is   a    course   that   never 
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should  be  pursued,  because  that  would  leave  it  for  1842. 

the  party  to  determine  what  is  evidence,  without  any  shorb 

objection  by  the  other  party,  and  without  argument.  v. 

It  may  have  been  an  arrangement  among  the  counsel,  — 

but  that  is  not  the  way  to  deal  with  the  Court.  u^Sh^^. 

The  Attorney-qenerah — I  can  show  that  the  arrange-     ^   

It  1     n  1      XT.  Argument, 

ment  was  come  to  when  the  cause  was  before  the  Vice- 

Chancellor.  Then,  when  it  came  before  Lord  Brougham^ 
and  afterwards  before  Lord  Lyndhursty  it  was  neces- 
sary that  the  same  arrangement  should  be  carried 
into  effect. 

Lord  Brougham : — Then  it  would  have  been  con- 
venient and  fair  to  the  Court  that  the  arrangement 
should  have  been  disclosed ;  and  I  am  sure  it  never 
was  disclosed  to  me. 

Lord  Lyndhurst : — If  the  parties,  by  an  agreement 
between  themselves,  allow  that  to  be  read  in  evidence 
which  in  strictness  is  not  evidence,  and  if  no  objection 
is  made,  the  Judge  gives  his  opinion  upon  the  effect 
of  the  evidence. 

The  Attorney-general : — If  what  was  read  iu  evi- 
dence ought  not  to  be  an  ingredient  in  the  judgment 
of  the  Court,  I  say,  with  great  respect  but  with  great 
confidence,  that  that  judgment  was  erroneous  if  it 
proceeded  upon  that  evidence.  Suppose  facts  are 
stated  in  a  special  verdict  which  ought  to  have  no 
influence  upon  the  judgment  of  the  Court,  it  is  imma- 
terial that  they  are  stated. 

Lord  Lyndhurst: — Suppose  evidence  is  offered  at 
Nisi  PriuSy  and  an  objection  is  made  to  it,  and  the 
party  says,  I  waive  any  objection  ;  and  the  jury  find  a 
verdict  upon  that,  and  an  application  is  made  for  a 
new  trial,  will  not  the  Judge  say,  You  waived  your 
objection  ? 

The  Attorney-general:  -  Suppose  an  objection  taken 
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J1842.        to  the  competency  of  a  witness  is  waived,  you  cannot 

Shore      then  move  for  a  new  trial  upon  the  ground  that  the 

Wilson      witness  was  incompetent ;  you  are  to  take  as  a  fact 

what  he  has  proved :  but  suppose   what  he   has   so 

ley*sChariHe8.  proved  is  a  fact  wholly  irrelevant,  then  it  ought  not 
K^^  ^     to  form  an  ingredient  in  the  verdict  of  the  jury  or 
judgment  of  the  Court. 

Lord  Brougham : — That  does  not  go  to  the  admis- 
sibility, but  to  the  effect  of  the  evidence. 

The  Attorney  general: — Certainly,  to  the  effect; 
and  my  objection  remains  untouched,  even  supposing 
that  the  inadmissible  evidence  had  been  read,  and 
read  without  objection,  or  that  the  Judge  had,  upon 
argument,  decided  that  the  relators  were  entitled  to 
read  it. 

Lord  Lyndhurst  :-^If  facts  were  proved  that  were 
irrelevant  to  the  issue,  of  course  they  ought  to  have 
been  rejected.  The  evidence  of  Lady  Hewley  being 
a  Trinitarian  was  received  without  objection.  The 
next  question  is,  whether  the  conclusion  from  the 
evidence  that  she  was  a  Trinitarian  was  correct ;  and 
if  it  was,  then  what  application  the  fact  so  proved  has 
to  the  question  in  issue. 

The  Attorney-general: — I  deny  that  it  was  proved 
that  Lady  Hewley  was  a  Trinitarian  :  there  was  some 
evidence,  proper  evidence,  to  show  that  she  was  not 
a  Trinitarian,  and  that  was  her  preference  of  Bowles*^ 
Catechism;  for  the  catechism  that  was  then  in  general 
use  among  the  Dissenters  was  the  shorter  catechism 
of  the  Assembly  of  Divines  at  Westminster^  a  beauti- 
ful compendium  of  Calviuistic  divinity,  and  decidedly 
Trinitarian.  The  doctrine  of  the  Trinity  being  dis- 
tinctly taught  in  the  catechism  of  the  Assembly,  and 
that  being  the  catechism  chiefly  in  use  among  the 
Dissenters  in   Lady  Hewley*s  time,   the  preference 
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given  by  her  to  Bowks* s  Catechism,  which  does  not        i842. 
directly  teach  that  doctrine,   would   be  evidence  to       shorb 
show  that  she  was  rather  an  Avian  than  a  Trinitarian ;  ^• 

because  i\\e  Avians^  and  even  some  Unitarians,  believe        

in  the  doctrine  of  the  atonement  and  original  sin ;  w,(^i^^^ 

as  Mr.  Firming  for  instance,  believed  in  those  doc-        

trines;  so  that  it  is  not  a  test  of  Trinitarianism  to 
believe  in  those  doctrines ;  nor  does  a  disbelief  in 
them  prove  a  person  not  to  be  a  Trinitarian ;  as  Dr. 
Jeremy  Taylor^  for  instance,  who  believed  in  the 
Trinity,  did  not  believe  in  original  sin  or  the  atone- 
ment.— [The  Bishop  oi  London  signified  his  dissent.] 
But  to  return  to  my  argument.  I  say  that  Lady 
Hewley\  trust-deeds  are  not  at  all  to  be  construed 
according  to  her  private  opinions.  If  I  could  have 
shown  by  evidence  that  she  was  a  Unitarian  in  her 
belief,  then  all  Trinitarians  are  to  be  excluded  from 
the  benefit  of  this  charity,  according  to  the  case 
made  for  the  relators.  If  I  could  have  shown  that, 
although  she  went  to  St.  Saviour- Gate  Chapel,  where 
Trinitarian  doctrine  was  preached,  she  said,  "Although 
it  suits  me  to  conform  to  the  Presbyterian  form  of 
worship,  and  to  be  professedly  a  member  of  a  congre- 
gation believing  in  the  doctrine  of  the  Trinity,  still  / 
do  not  believe  in  that  doctrine;  I  am  a  Unitarian; 
and  my  object  in  founding  this  charity  was,  not  that 
Trinitarian,  but  that  Unitarian  doctrine  might  be  pro- 
pagated :"  then,  according  to  the  rule  that  is  laid 
down  on  the  other  side,  such  evidence  would  have 
been  admissible,  and  ought  to  have  been  acted  upon ; 
and  now,  that  the  Unitarian  doctrine  may  legally  be 
propagated,  it  would  be  competent  for  a  relator  to  say 
that  it  was  an  abuse  of  the  charity  to  administer  relief 
to  any  Trinitarian,  that  the  Baptists  and  Independents 
ought  entirely  to  be  cut  off,  and  that  it  should  be 
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1842.        confined    exclusively    to    Unitarians,    because    I^dy 

Shore       Hewley^  in  her  private  belief  and  in  her  heart  and 

»•  conscience,  was  a  Unitarian  and  not  a  Trinitarian. 

'      Such  is  the  necessary  and  inevitable  consequence  of 

le^ShariJ^s.  ^^^  doctrine  for  which  the  Respondents  have  to  con- 

tend;  while  the  Appellants  say  her  will  is  to  prevail; 

^  '  but  it  is  her  will  as  it  is  to  be  gathered  from  the  lan- 
guage that  she  has  employed  in  the  deeds  she  has 
executed. 

The  chief  grounds  on  which  the  Vice-Chancellor's 
decree  proceeded,  and  on  which  it  is  nov/  to  be  sup- 
ported, is  that,— as  appears  from  the  short  reasons 
subjoined  to  the  Refi(popdents'  printed  case, — "Because 
Lady  Hewley  was  a  Trinitarian  in  belief  and  doctrine, 
the  application  of  her  charities  to  the  benefit  of  minis- 
ters or  preachers  of  what  are  commonly  called  Uni- 
tarian belief  or  doctrine,  and  their  widows  and  mem- 
bers of  their  congregations,  was  and  is  inconsistent 
with  her  design  and  intention."  That  is  the  only 
reason  alleged  on  the  part  of  the  Respondents.  All, 
therefore,  turns  upon  the  private  doctrinal  opinions 
of  Lady  Hewley ;  not  upon  the  construction  of  her 
deeds ;  not  upon  her  regulations ;  not  upon  anything 
that  is  to  be  considered  as  part  of  the  foundation  of 
her  charity ;  but  upon  her  private  opinions.  Ajid  if 
it  can  be  shown  iJiat  such  is  the  law;  that  where 
there  are  deeds  so  prepared  and  executed  as  these 
were,  you  are  not  to  construe  them  according  to  what 
appears  upon  the  face  of  them,  but  you  are  to  travel 
into  parol  evidence  to  see  what  was  the  private  opi- 
nion of  the  party  who  executed  them ;  there  may 
be  some  reason  to  contend  that  this  decree  is  to  be 
affirmed.  But  that  fails,  unless  it  can  be  shown  that 
the  private  opinion  of  the  founder  is  to  be  regarded ; 
and  then  it  would  be  open  to  the  Appillaats  to  have 
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shown  that  she  was  a  Unitarian,  or  belonged  to  any        1842, 
other  religious  sect ;  that  she  was  secretly  a  Catholic,       shorb 
for  that  was  not  uncommon  at  that  time ;  and  that  v- 

therefore  this  charity  shall  be  confined,  as  far  as  the        

law  will  allow,  to  persons  who  profess  the  Roman-  ^£^^^Se#. 
catholic  faith.  

My  first  proposition  in  point  of  law  is  that  this  Argument, 
evidence  ought  not  to  have  been  admitted,  or,  if  ad- 
mitted, that  it  ought  not  to  be  acted  upon  ;  and  that 
it  is  a  foundation  upon  which  the  decree  cannot  rest. 
I  submit  that  the  will  of  the  foundress,  which  is  to 
prevail,  is  to  be  gathered  from  the  languj^e  which 
she  employed  in  the  deed.  That  deed  is  not  an  exe- 
cutory instrument ;  and  this  is  not  a  case  in  which 
an  application  is  made  to  a  Court  of  Equity  to  carry 
into  effect  the  half-expressed  intention  of  the  foun- 
dress ;  but  the  information  proceeds  upon  the  grounds 
that  both  deeds  constitute  a  charity  ;  and,  as  I  submit, 
they  are  the  only  foundation  upon  which  the  decree 
can  rest.  If,  according  to  the  just  construction  of 
both  deeds.  Unitarians  are  excluded,  then,  as  far  as 
preaching  is  concerned,  the  decree  may  be  affirmed. 
But  unless  it  can  be  shown  by  a  perusal  of  these  deeds 
that  Unitarians  are  excluded,  they  are  entitled,  with 
other  sects  of  Christians,  to  partake  of  the  bounty  of 
Lady  Hewley. 

The  books  abound  with  cases,  in  which  it  has  been 
held,  as  a  general  rule,  that  the  Court  cannot  receive 
any  evidence  of  intention  out  of  the  written  instrument; 
that  such  instrument,  whether  a  deed  or  a  will,  must 
speak  for  itself.  In  the  case  of  Goodinge  v.  Good- 
inge  (A),  there  was  a  legacy  to  such  of  the  testator's 
nearest  relations  as  his  executors  should  think  poor, 

(Jt)  1  Ves.  sen.  231. 
VOL.  IX.  F  F 
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1842.        and  objects  of  charity :  Lord  Hardtoicke  rejected  evi- 

Shobb       dence  as  to  what  was  the  testator's  intention. — 

^  ^'  Lord  Brougham : — When  I  spoke  of  evidence  being 

'     admitted  of  the  sentiments  of  the  party,  it  was  not  for 

k/sSutrUUs.  ^^®  purpose  of  showing  what  he  meant ;  for  the  ques- 

.  ,     tion  is  not  what  he  meant,  but  what  he  has  declared 

Argument.     , 

he  meant.  But  to  understand  an  instrument,  evidence 
is  admissible  to  show  the  state  of  the  family,  always 
supposing  that  there  is  no  patent  ambiguity. 

The  Attorney-general : — Yes ;  as  if  a  testator  leaves 
a  legacy  to  his  nephew  John^  and  he  has  two  nephews 
named  John^  then  ex  necessitate  evidence  is  admitted 
to  remove  that  ambiguity.  It  is  not  a  patent  but  a 
latent  ambiguity ;  it  is  introduced  by  evidence,  and 
must  be  removed  by  evidence.  Lord  Hardwickej  in  the 
case  to  which  I  have  referred,  says,  evidence  cannot 
be  allowed  to  "show  that  the  testator  meant  to  use 
general  words  in  this  or  that  particular  sense,  nor  to 
show  that  the  testator  was  offended  with  any  one,  and 
said  he  should  not  be  included  in  the  number  of  rela- 
tions," nor  to  show  what  the  testator  meant  by  his 
"  nearest  relations."  Upon  the  same  principle,  evi- 
dence is  not  to  be  allowed  to  show  whom  Lady  Uewley 
meant  by  the  declaration  she  has  made  with  respect 
to  "  poor  and  godly  preachers,  for  the  time  being,  of 
Christ's  holy  Gospel." 

In  JEdge  v.  Salisbury  (/),  there  was  a  bequest  to 
**  such  of  my  nearest  relations  as  my  executors  shall 
think  the  greatest  objects  of  charity."  Evidence  was 
tendered  to  show  that  the  testator  meant  to  compre- 
hend first  cousins;  but  Lord  Hardwicke  refused  it, 
"  because  it  would  be  to  construe  words  which  of 
themselves  carry  a  meaning ;"  that  is,  to  admit  ex- 
traneous evidence  to  show  what  was   the  sense  in 

(0  1  Amb.  70. 
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which  the  words  were  spoken ;  which  is  never  to  be  }^^ 

admitted.     In   Green  v.  Howard  (m),   there  was  a  Shore 

legacy  "  among  such  of  my  relations  as  shall  be  living  wilsow. 

at  my  wife's  death :"  Lord  Thurlow  refused  to  admit  ^  7— 

•^  .      J     Ludy  Hew- 

parol  evidence  to  show  that  the  testator  received  jey'schantieB. 
second  cousins  with  equal  kindness  as  first  cousins ;  ^^J^^t. 
saying,  "  The  sense  of  the  words,  as  fixed  by  legal 
authority,  is  not  lo  be  altered  by  the  language  held 
on  any  occasion  by  the  testator,  or  by  his  behaviour. 
There  is  no  particularity  in  this  will  to  alter  the 
sense  of  the  word  relations."  In  a  late  case,  which 
your  Lordships  may  all  recollect,  Doe  dem.  Chichester 
V.  Oxenden  (w),  the  testator  devised  his  "  estate  of 
Ashton.''  Only  part  of  an  estate,  which  the  testator 
used  to  call  his  Ashton  estate,  was  in  Ashton ;  and 
the  question  was,  whether  the  devise  should  be  con- 
fined to  that  part  of  the  estate  which  was  inAshtorij 
or  should  be  extended  to  all  his  estate.  The  words 
which  he  used  carrying  a  sufficient  meaning,  all  parol 
evidence  to  show  the  sense  in  which  he  used  those 
words  was  rejected ;  and  Lord  Chief  Justice  CUhbs 
laid  down  the  general  rule,  that  evidence  of  intention 
is  admitted  only  where  there  is  latent  ambiguity  (0)  ; 
that  is,  where  the  parol  evidence  shows  the  ambiguity, 
then  by  like  parol  evidence  the  ambiguity  may  be  re- 
moved. I  will  only  remind  your  Lordships  of  one  other 
case,  Nicholls  v.  Oshom  (jo),  where  it  was  held,  that  as 
plate  passes  by  the  bequest  of  household  goods,  parol 
evidence  is  not  receivable  to  show  that  that  was  not 
the  intention  of  the  testatrix.  There  was  a  legacy  of 
"  all  my  household  goods."  The  question  was,  should 
plate  pass  ?  That  depended  upon  the  intention  of  the 
testatrix,  which  was  to  be  gathered  from  the  language 

(m)  1  Bro.  C.  C.  31.  (0)  4  Dow,  93. 

(«)  3  Taunt.  347 ;  4  Dow,  72.        (jp)  2  P.  Wms.  419. 
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1842.       employed  in  her  last  testament.     Would  the  Court 
Shobb      admit  evidence  to  show  that  she  always  said,  "When  I 
^  ^*          say  household  goods,  I  mean  exclusive  of  plate ;  and  I 
• —  '     think  plate  ought  always  to  go  to  the  next  heir,  or  as 
k^$SkarUie$.  ^^  heirloom  to  the  heir  at  law  ?"  If  the  private  opinion 
.  ' —        which  is  in  the  mind  of  the  person  who  executes  a 
will  or  deed,  is  to  be  received  in  one  case,  it  must  be 
received  in  all.    I  contend  that  the  Court  is  not  to 
receive  any  evidence  to  get  at  the  sense  in  which  the 
words  were  used  by  the  individual,  when  there  is  no 
latent  ambiguity,  but  to  look  at  the  lan^age  em- 
ployed, and  put  upon  that  language  its  just  and  l^al 
interpretation. 

Now,  rejecting,  as  your  Lordships  are  bound  to  re- 
ject, all  evidence  respecting  the  private  belief  of  Lady 
Hewley^  the  question  is,  what  construction  will  your 
Lordships  put  upon  her  deeds,  looking  at  those  deeds 
only  ?  Does  she  exclude  all  persons  of  Unitarian  opi- 
nions from  having  any  of  her  bounty  as  to  preaching? 
Does  she  exclude  them  with  regard  to  eleemosyuaiy 
relief?  Does  she  exclude  all  such  persons  from  being 
her  trustees  ?  I  shall  first  consider  the  question  of  con- 
struction without  regard  to  the  statute  law ;  and  after- 
wards consider  what  eflfect,  upon  this  contruction,  is 
to  be  given  to  the  statutes  that  were  in  force  and  that 
have  since  been  repealed.  First,  let  us  suppose  that 
there  were  no  statutes  upon  the  subject;  that  those 
deeds  are  to  be  construed  as  if  they  were  deeds  exe- 
cuted subsequent  to  the  53d  G.  3,  when  the  statutes 
against  persons  impugning  the  doctrine  of  the  Trinity 
were  entirely  repealed ;  or  let  us  suppose  that  at  the 
time  when  Lady  Hewley  executed  those  deeds  there 
had  been  no  such  statutes  in  existence.  In  the  deed 
of  1704,  she  declares  that  the  trustees,  after  payment 
of  certain  charges  and  expenses,  shall,  out  of  the 
residuary  rents  and  profits,  pay  such  sums  of  money, 
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yearly  or  otherwise,  "  to  such  and  so  many  poor  and       1842. 
godly  preachers,  ybr  the  time  being^" — words  that  will       shorb 
become  very  material  hereafter, — "  of  Christ's  holy         ♦'• 

Gospel,  and  to  such  poor  and  godly  widows,  for  the        

time  being,  of  poor  and  godly  preachers  of  Christ's  j^ShmiJAu. 

holy  Gospel,  at  such  time  or  times,  and  for  so  long        

time  or  times,  and  according  to  such  distributions,  as 
the  said  trustees  and  managers  for  the  time  being,  or 
any  four  or  more  of  them,  shall  think  fit." — [The 
Attorney-general  having  read  the  whole  of  the  decla- 
ration of  the  trusts,  proceeded :] — 

What  is  there  here  to  exclude  Unitarians?  What 
is  there  to  require  that  the  objects  of  her  bounty  should 
believe  in  the  doctrine  of  the  Trinity,  or  of  original 
sin  and  the  atonement?  What  is  there,  upon  the 
face  of  the  deed,  to  require  that  that  should  be  a 
qualification  ?  If  Unitarians  are  not  preachers  of 
Christ's  holy  Gospel,  and  are  not  to  be  considered 
as  Christians,  of  course  they  would  be  excluded; 
but,  on  the  contrary,  if  I  shall  show  your  Lordships 
that,  although,  unfortunately,  they  do  not  believe 
in  those  holy  doctrines,  they  have  been,  and  are, 
treated  as  Christians,  and  are  comprehended  in  the 
term  "  preachers  of  Christ's  holy  Gospel,"  then  they 
are  to  be  included  instead  of  being  excluded.  There 
is  now  no  question  as  to  the  clergy  of  the  Church  of 
England  being  excluded  from  this  charity  by  the 
words  "  poor  and  godly  preachers,"  by  which  terms 
Nonconformist  ministers  alone  were  described  at  the 
time  of  the  execution  of  those  deeds. 

With  respect  to  the  appointment  of  trustees,  the 
deed  declares  that  when  any  trustee  should  die,  the 
survivors  should  elect  in  his  room  such  a  person  as 
they  in  their  judgment  and  consciences  should  think 
fit.    The  foundress  prescribes  no  qualification;   she 
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1842.        does  not  say  that  they  shall  be  Trinitarians,  or  belicT^ 

Shore      ^^  *^^  atonement,  which  she  might  easily  have  done 

^  ^'         if  she  intended  it-     They  are  not  required  to  believe 

m  het  opmions,  but  to  be  such  persons  as  the  trustees 

UtfsShmiMeB.  ^ho^i  she  had  named  shall  think  fit.    She  places  un- 

bounded  confidence  in  them  :    "  And  in  case  of  the 

death  of  any  such  new-elected  trustee,  to  elect  in  like 
manner  in  his  room  another  like  person,"  without 
any  qualification  as  to  doctrine  or  belief,  but  another 
person  who  should  be  approved  of  by  the  surviving 
trustees.  And  so  the  trustees  were  successively  to  be 
elected  according  to  the  judgment  and  consciences  of 
those  who  were  then  acting  as  trustees.  If  Ladj 
Hewley  had  died  after  executing  this  deed,  is  there 
any  ground  for  saying  that  in  construing  it  no  persons 
should  be  allowed  to  administer  or  participate  in  her 
bounty,  although  they  were  Christians  and  preachers 
of  the  Gospel,  who  did  not  believe  in  particular  doc- 
trines? Is  there  any  ground  for  saying  that  those 
destitute  objects  for  whom  she  meant  to  provide  should 
have  no  benefit  unless  they  likewise  believed  in  par- 
ticular doctrines  ? 

Referring  now  to  the  deed  of  1707,  your  Lord- 
ships will  see  that  it  does  not  in  the  slightest  de- 
gree alter  the  construction  that  ought  to  be  put  on 
the  deed  of  1704.  The  trusts  of  the  deed  of  1707 
are,  that  after  Lady  Hewley's  decease,  the  trustees 
should  permit  the  new-erected  almshouse  to  be  for 
ever  used  as  a  hospital  for  poor  people,  as  the  same 
then  was;  that  they  should,  out  of  the  rents  and 
profits  of  the  premises,  pay  all  costs  and  expenses 
concerning  the  reparation  of  the  premises,  in  pro* 
viding  catechisms  for  the  poor  people  of  the  hospital, 
or  in  performance  of  the  trusts,  or  the  management 
of  the  trust  estate ;  and  that  they  should,  out  of  the 
rents  and  profits,  raise  yearly  the  clear  sum  of  80/., 
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and  dispose  of  the  same  for  the  benefit  and  sup-        1B42. 

port  of  the  poor  people  whom  the  trustees  should       Shobb 

from  time  to  time  elect  or  put  into  the  almshouse,      wj^^ 

There  is  nothing  in  this  deed  to  prevent  the  trustees 

from  placing  in  the  almshouse  any  Christian  persons  ^^ 

whom  they  in  their  discretion  might  select.     There     .  ""^  ^ 
^    ,  ^  Argument. 

are  qualifications  with  regard  to  age  and  moral  cha- 
racter, but  none  with  regard  to  religion.  By  an  in- 
dorsement on  this  deed,  it  is  provided  that  the  manage* 
ment  of  the  almshouse  should  be  in  Thomas  Colton  and 
othersr— who  are  there  named,  and  in  this  appeal  called 
sub-trustees, — and  that  the  trustees  in  the  deed  of  1704, 
called  the  grand  trustees,  should  at  the  beginning  of 
each  year  leave  the  monies  for  paying  the  monthly 
allowances  to  the  almswomen  in  the  hands  of  the  sub* 
trustees,  whose  duties  are  there  defined,  and  one  of 
which  is  simply  to  put  poor  women  into  the  almshouse 
on  a  vacancy.  Now  Mr.  Palmes  is  held  to  be  incapable 
of  performing  that  duty,  as  being  a  member  of  the 
Church  of  England^  and  he  is  accordingly  removed 
by  the  decree  from  the  office  of  trustee. 

It  becomes  material  to  consider  the  rules  and  orders 
which  Lady  Hewley  desired  to  be  observed  by  the  trus- 
tees respecting  the  qualifications  of  t^e  poor  women  to 
be  elected  to  the  almshouse,  from  time  to  time ;  as  they, 
being  referred  to  in  the  deeds,  become  part  of  the  in- 
struments by  which  the  charity  is  founded,  and  form> 
therefore,  part  of  the  will  of  the  foundress :  and  al- 
though we  deny  the  right  of  ascertaining  her  intentions 
by  extrinsic  evidence,  we  do  not  at  all  dispute  that  due 
weight  is  to  be  given  to  any  document  referred  to  in 
her  deeds.  By  these  rules  certain  qualifications  are 
required  of  the  almswomen :  they  are  to  be  "  poor 
and  piously  disposed,"  and  of  "  the  Protestant  reli- 
gion,'* but  not  exclusively  of  the  Church  of  EngUmdj 
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1842.       nor  excluding  members  of  that  church.     Roman-ca- 

•Shom      tholics  would  be  excluded,  but  all  poor  pious  persons 

V.         of  the  Protestant  religion  would  be  eligible  if  they 

l^^'     submitted  to  the  test  which  is  imposed  by  these  rules, 
ilf%^^^  of  repeating  the  Commandments,  Creed,  and  Bowles's 

—        Catechism,  and  of  repairing  to  some  religious  assembly 
'^*^'""*'* '   of  the  Protestant  religion  every  Lord's-day. 

Now,  first,  what  is  the  eflfect  of  those  rules  with 
regard  to  the  qualifications  of  the  almswomen  ? 
Secondly,  what  eflfect  have  they  upon  the  other 
objects  of  Lady  Hewleys  bounty?  With  regard  to 
the  almswomen,  I  admit  that  they  must  not  only 
be  able  to  repeat,  but  to  repeat  with  a  good  con- 
science and  with  a  pious  belief,  the  Lord's  Prayer, 
the  Apostles'  Creed,  the  Ten  ,Commandments,  and 
Mr.  Bowles's  Catechism :  and  I  allow,  as  was  said  by 
a  noble  and  learned  Judge  (q),  that  this  is  not  to  be 
considered  as  an  exercise  of  memory,  but  as  a  proof  of 
faith.  But  then  I  say  that  all  those,  according  to  the 
interpretation  put  upon  them  by  Unitarians,  may  be 
piously,  as  far  as  the  doctrine  of  the  Trinity  is  con- 
cerned, repeated,  with  a  firm  conviction  of  their  truth, 
by  those  who  would  be  excluded  by  the  decree  of  the 
Vice-Chancellor.  The  Unitarians  insist  that  they 
piously  believe  in  the  Ten  Commandments;  that 
they  piously  repeat  the  Lord's  Prayer  ;  and  that  they 
are  perfectly  willing  to  repeat  the  Apostles*  Creed. 
Bowles's  Catechism  does  not  directly  teach  the  doc- 
trine of  the  Trinity.  The  shorter  catechism  of  the 
Westmifister  divines  contains  the  question  and  answer: 
*'  How  many  Persons  are  there  in  the  Godhead  ? — 
There  are  Three  Persons  in  the  Godhead,  the  Father, 
the  Son,  and  the  Holy  Ghost;  and  these  three  are  one 
God,  the  same  in  substance,  equal  in  power  and 
(q)  Lord  Lytkikurst,  vide  ante,  p.  395. 
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glory/'     This  catechism  expressly  teaches  the  doc-        1842. 

triue  of  the  Trinity.    In  Bowles's  Catechism,  although       8horb 

the  doctrine  of  original  sin  and  the  atonement  ap-     ^  '^' 

T  1.1  ,./*.  ,  1        Wilson. 

pear  to  me — I  speak  with  great  diffidence  upon  such        — 

subjects — to  be  distinctly  taught,  the  doctrine  of  the  j^^k^^Ses. 

Trinity  is   not  to   be  found,  and  I  apprehend   that 

any  Unitarian  might  with  a  good  conscience  repeat 

Bowles  s  Catechism. — 

The  Bishop  of  London  : — An  Arian  may,  but  not 
a  Unitarian. 

The  Attorney-general:— If  Unitarians  disbelieve  the 
doctrines  of  original  sin  and  the  atonement,  they  could 
not  sincerely  repeat  Bowleses  Catechism,  which  seems 
to  me  to  teach  both  these  doctrines.  But  whether  Uni- 
tarians disbelieve  in  those  doctrines  or  not,  they  may, 
with  regard  to  the  Trinity,  conscientiously  repeat  this 
catechism,  because  the  doctrine  of  the  Trinity  is  not 
there  to  be  found.  But  it  is  part  of  that  which  is 
contended  for  on  the  other  side,  and  it  is  an  ingre- 
dient in  the  decree  of  the  Vice-Chancellor,  that  any 
person  that  disbelieves  the  doctrine  of  the  Trinity  is 
excluded  from  this  charity.  He  must  believe  in  the  doc- 
trine of  the  Trinity ;  he  must  believe  in  original  sin ; 
he  must  believe  in  the  doctrine  of  the  atonement; 
and  unless  he  believes  in  all  these,  he  is  excluded. 

Conceding  that  Lady  Hewley  required  that  the  alms- 
women  should  believe  in  original  sin  and  the  atone- 
ment, by  requiring  that  they  should  repeat  Bowles's 
Catechism ;  I  submit  that  she  does  not  require  that 
they  should  believe  in  the  doctrine  of  the  Trinity.  An 
Arian  who  believes  in  the  doctrines  of  original  sin 
and  the  atonement,  but  does  not  believe  in  the  Trinity, 
would  be  entitled  under  Lady  Hewley's  regulations, 
but  is  excluded  by  the  decree  of  the  Vice-Chancellor ; 
and  therefore,  admitting  that  no  one  shall  be  allowed 
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to  enter  this  almshouse  who  does  not  conscientiously 
believe  those  holy  doctrines  of  original  sin  and  of 
the  atonement,  I  conCend  that  there  is  nothing  in 
Lady  Hewley's  regulations  insisting  upon  Bowles'^ 
Catechism,  that  would  exclude  an  Arian:  And  we 
know  an  Arian  is  as  little  a  Trinitarian  as  a  Unitarian 
is;  he  denies  the  divinity  of  our  Saviour  just  as  much. 

Lord  Lyndhurst : — The  decree  is  simply  this :  to 
declare  that  ministers  or  preachers  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine,  and  their 
widows  and  members  of  their  congregations,  and  that 
persons  of  what  is  commonly  called  Unitarian  belief 
and  doctrine,  are  not  fit  objects  of  the  charity. 

The  -4  itorwey-grenera/:— Preachers  and  persons  of 
what  are  commonly  called  Unitarian  belief  and  doc- 
trine, are  those  who  do  not  believe  in  the  doctrine  of 
the  Trinity,  but  who  still  are  Christians,  who  believe 
in  the  divine  mission  of  our  Saviour,  who  believe  that 
the  Scriptures  contain  the  revealed  will  of  God  ;  but 
who  do  not  believe  in  the  doctrine  of  the  Trinity, 
or  the  doctrines  of  original  sin  and  the  atonement 
Any  person  who  is  an  Arian  would  most  undoubtedly 
be  excluded,  although  believing  in  the  doctrines  of 
original  sin  and  the  atonement. — 

The  Bishop  of  London : — Not  by  the  words  of  the 
decree. 

H\i%  Attomey-general\ — ^The  decree  refers  to  what 
are  usually  culled  Trinitarian  opinions.  The  objec- 
tion made  to  the  trustees  is,  that  they  do  not  believe 
in  the  doctrines  of  the  Trinity,  original  sin,  and  the 
atonement.  It  is  not  what  they  do  believe  in,  but 
what  they  do  not  believe  in ;  and  the  Aritui  just  as 
little  believes  in  the  Trinity  as  the  Unitarian  does. 

The  Bishop  of  London : — Does  he  as  little  believe 
in  the  atonement  ?    That  is  the  point. 
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The  Attorney-general  \ — I  believe  some  Arians  do,       1842. 
other  Arians  do  not.—  Shobb 

The  Bishop  of  London : — Those  who  believe  in  it  ^* 

are  not  excluded  by  the  decree.  — 

The  Attorney-general'. — As  far  as  the  decree  goes,  ^^Shaa^. 
any  old  woman  is  to  be  excluded  from  the  charity  if        — 
she  disbelieves  in  the  Trinity,  original  sin,  and  the      '^^^^ 
atonement,  although  she  may  believe  in  every  other 
doctrine  of  the  Christian  religion,  and  may  be  most 
exemplary  in  her  life  and  conversation. 

We  come  now  to  the  more  important  question,  what 
effect  have  the  rules,  governing  the  admission  to  the 
almshouse,  upon  the  other  objects  of  Lady  Hewley% 
bounty  ?  If  it  were  conceded  that  none  but  Trinita- 
rians are  to  be  admitted  into  the  hospital,  does  it 
necessarily  follow  that  none  but  Trinitarians  shall  be 
allowed  as  preachers  to  participate  in  her  bounty? 
Does  it  follow  that  none  but  Trinitarians  in  distress 
may  be  relieved  from  the  fund  which  she  has  pro- 
vided ?  For  to  that  extent  the  Respondents  must  go 
to  support  the  decree  of  the  Vice-Chancellor.  What 
ground  is  there  for  saying,  that  because  Lady  Hewley^ 
in  regulating  the  almshouse,  said  that  the  almswomen 
should  submit  to  a  certain  form  of  worship,  she  would 
not  tolerate  any  other?  There  was  an  obvious  reason 
why  she  should  wish  that  all  who  were  admitted  into 
the  hospital  should  be  of  the  same  creed ;  they  were 
to  spend  the  rest  of  their  lives  together ;  they  were 
twice  a  day  to  celebrate  divine  worship  together;  and 
there  are  regulations  respecting  the  service  being  read 
in  public.  As  there  was  to  be  this  worship  in  the 
hospital,  it  was  material  that  all  who  were  admitted 
should  be  as  nearly  as  could  be  of  the  same  religious 
faith,  that  there  might  not  be  brawling  and  disputa- 
tion and  feuds  created  among  them.    It  was,  there- 
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1843.  fore,  very  natural  that  she  should  require  that  those 
Shobb  ^^^  ^^^^  admitted  into  the  hospital  should  submit  to 
^^-  a  particular  test :  the  test  she  appoints  is  the  Creed, 
the  len  Commandments,  and  Bowles  s  Catechism. 
This  strengthens  the  argument  with  regard  to  the 
other  objects  of  her  bounty,  because  it  shows  that 
she  knew  how  to  apply  a  test.  She  applies  a 
test  to  the  almswomen  :  how  easy  would  it  have 
been  for  her  to  say  that  none  should  be  allowed  to 
receive  her  bounty,  unless  they  would  repeat  the 
Creed,  the  Ten  Commandments,  and  Bowles's  Cate- 
chism ?  Or,  it  would  have  been  still  more  easy  for 
her  to  say,  unless  they  be  Trinitarians,  or  answer  the 
description  of  orthodox  Dissenters ;  but  she  only  says 
they  shall  be  •*  poor  and  godly  preachers  of  Christ's 
holy  Gospel  ;'*  and  the  question  is,  whether  within 
that  description  a  person  may  not  come,  although  he 
may  not  be  a  believer  in  the  Trinity  ?  And  then  the 
question  really  does  arise,  whether  Unitarians  may 
not  come  within  this  description  of  "  godly  preachers, 
for  the  time  being,  of  Christ's  holy  Gospel?''  It  lies 
upon  the  Respondents  to  show  that  Unitarians  are  not 
within  that  description.  I  say  that  all  sects,  all  Non- 
conformists who  are  fairly  to  be  considered  as  godly 
preachers  of  Christ's  holy  Gospel,  are  included.  If 
they  are  included  in  the  objects  that  have  reference 
to  preaching,  h  fortiori  they  are  included  in  those 
objects  that  have  reference  to  eleemosynary  relief. 

But  if  the  orms  be  cast  upon  me  to  show  that  Uni- 
tarians are  godly  preachers  of  Christ's  holy  Gospel,  I 
am  willing  to  bear  the  burden ;  and  for  that  purpose 
I  will  refer  to  the  account  Mr.  Wellheloved  gives  of 
his  faith,  as  set  forth  in  the  Respondents'  appendix, 
from  his  answer,  and  on  which  they  rely  that  persons 
having  this  faith  are  not  Christians. — [The  Attoniey- 
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generalj  after  reading  the  answer  as  before  set  forth        1842. 

ante,  p.  367,  proceeded  :] —  s^^ 

Are  your  Lordships  to  hold  that  Lady  Hewley  would         »• 

consider  a  person,  holding  those  doctrines,  not  to  be  a        

Christian  and  godly  preacher  of  CAmf's  holy  Gospel?  u^^^^ 

It  is  material  to  see  how  men  of  great  and  acknow-        

ledged  eminence,  and  whose  opinions  were  likely  to  ^^ 
sway  with  Lady  Hewley^  viewed  persons  entertaining 
those  doctrines;  and  for  that  purpose  I  will  read  a 
few  extracts  from  works  that  were  most  read  in  her 
time,  beginning  with  Milton  s  "  Tract  on  True  Reli- 
gion, Heresy,  Schism,  and  Toleration,"  published  by 
him  in  the  year  1673,  when  Lady  Hewley  had 
attained  woman's  estate : — "  What !  are  Lutherans, 
Calvinists,  Anabaptists,  Socinians,  Armenians,  no 
heretics?"  Milton  answers  that  "Socinians"  (who 
correspond  with  Unitarians  of  the  present  day)  "  are 
no  heretics.  Heresy  is  in  the  will  and  the  choice 
professedly  made  against  Scripture ;  error  is  against 
the  will  in  misunderstanding  the  Scripture,  after  all 
sincere  endeavours  to  understand  it  rightly,"  &c. 
**  The  Arian  and  Socinian  are  charged  to  dispute 
against  the  Trinity  :  they  affirm  to  believe  the  Father, 
Son  and  Holy  Ghost  according  to  Scripture,  and  the 
Apostles'  Creed :  as  for  the  terms  of  Trinity,  Trinity- 
unity,  Co-essentiality,  Tri-personality,  and  the  like, 
they  reject  them  as  scholastic  notions,  not  to  be  found 
in  Scripture,  which  by  a  general  Protestant  maxim 
is  plain  and  perspicuous  abundantly  to  explain  its 
own  meaning  in  the  properest  words  belonging  to  so 
high  a  matter,  and  so  necessary  to  be  known;  a 
mystery  indeed  in  their  sophistic  subtleties,  but  in 
Scripture  a  plain  doctrine.  Their  other  opinions  are 
of  less  moment :  they  dispute  the  satisfaction  of  Christ j 
or  rather  the  word  satisfaction,  as  not  scriptural ;  but 
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1842.       they  acknowledge  him  both  God  and  their  Saviour." 

^"^      I  now  read  what  Mr.  Locke^  in  his  treatise  on  the 
V.         Reasonableness  of  Christianity,  says: — "As  men,  we 

Ijf^'    have  God  for  our  King,  and  are  under  the  law  of  rea- 
j^^^JESa^  8on ;  as  Christians,  we  have  Jesus  the  Messiah  for  our 

King,  and  are  under  the  law  revealed  by  him  in  the 

^^'*°**° '  Gospel/'  "  He  that  believes  one  eternal,  invisible 
God,  his  Lord  and  King,  ceases  thereby  to  be  an 
Atheist ;  and  he  that  believes  Jesus  to  be  the  Messiah, 
his  King,  ordained  by  God,  thereby  becomes  a  Chris- 
tian, is  delivered  from  the  powers  of  darkness,  and  is 
translated  into  the  kingdom  of  the  Son  of  God ;  is 
actually  within  the  covenant  of  grace,  and  has  that 
faith  which  shall  be  imputed  to  him  for  righteousness; 
and  if  he  continues  in  allegiance  to  this  his  King, 
shall  receive  the  reward,  eternal  life."  *^  That  which 
is  required  of  them  is  a  sincere  endeavour  to  know 
his  mind,  declared  in  the  Gospel,  and  an  explicit 
belief  of  all  that  they  understand  to  be  so."  "  These 
two,  faith  and  repentance,  that  is,  believing  Jesus  to 
be  the  Messiah,  and  a  good  life,  are  the  indispensable 
conditions  of  the  new  covenant.  Whenever  men  take 
upon  themselves  to  go  beyond  those  two  articles, 
where  will  they  stop  ?" 

Bishop  Watson^  in  his  "  Considerations  on  the  Expe- 
diency of  revising  the  Liturgy,"  thus  expresses  himself: 
"  Was  I  compelled  to  receive  a  creed  of  human  com- 
position, I  would  more  willingly,  in  these  enlightened 
times,  receive  one  from  Lockcy  Clarke^  or  Tillotson^ 
than  from  either  Athanasius  or  Arius,  or  even  from 
hundreds  of  contentious  or  political  Bishops  assembled 
in  solemn  council  at  Niccj  Antiochy  or  Armenia" 
"  With  respect  to  the  doctrine  of  the  Trinity,  as 
explained  by  Athanasius  or  any  other  man,  I  cannot 
look  upon  it  to  be  so  fundamental  in  religion  as  to 
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think  we  should  be  guilty  of  sin  in  consenting  to  revise        i842. 
or  even  to  change  it      If  in  this  I  differ  from  some,       shom 
I  have  others  to  support  me ;  nay,  I  have  the  great  v. 

principle  of  all  the  Protestant  churches  in  the  world        

in  my  favour ;  for  it  is  a  principle  with  them  all  to  i^^^^^ 

admit  the   fallibility  of  all  human   explications   of        

Scripture.     Every  human  explication,  then,  of  the       '8""*®" 
Trinity  may  be  an  erroneous  explication ;  and  what 
may  be  an  error,  cannot  be  and  ought  not  to  be 
imposed  as  a  fundamental  Christian  verity." 

Dr.  Hey,  a  Professor  of  Divinity  at  the  University 
of  Cambridge^  thus  writes : — "  We  and  the  Socinians 
are  said  to  differ ;  but  about  what  ?  not  about  morality 
or  natural  religion,  or  the  divine  authority  of  the 
Christian  religion.  We  differ  only  about  what  we  do 
not  understand,  and  about  what  is  to  be  done  on  the 
part  of  God." 

Baxter^  who  is  well  known  to  have  been  held 
in  great  veneration  by  Lady  Hewhyj  in  a  treatise 
called  "  Baxter's  Saints'  Rest,"  thus  writes:—"  Two 
things  have  set  the  church  on  fire,  and  have  been  the 
plagues  of  it  for  above  a  thousand  years.  First,  enlarg- 
ing our  creed  and  making  more  fundamentals  than 
God  ever  made.  Second,  composing  (and  so  imposing) 
our  creeds  and  confessions  in  our  own  words  and 
phrases.  When  men  have  learnt  more  manners  and 
humility  than  to  accuse  God's  language  as  too  general 
and  obscure  (as  if  they  could  mend  it),  and  have  more 
dread  of  God,  and  compassion  on  themselves,  than  to 
make  those  fundamentals  or  certainties  which  God 
never  made  so ;  and  when  they  reduce  their  confes- 
sions, first,  to  their  due  extent,  and  second,  to  scrip- 
ture phrase  (that  Dissenters  may  not  scruple  sub- 
scribing), then  (I  think),  and  never  till  then,  shall 
the  church  have  peace  about  doctrinals.     It  seems  to 
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ine  no  heinous  Socinian  notion,  which  Chillingworth 
is  blamed  for ;  namely.  Let  all  men  believe  the  Scrip- 
ture, and  that  only,  and  endeavour  to  believe  it  in 
the  true  sense  (and  promise  this),  and  require  no  more 
of  others ;  and  they  shall  find  this  not  only  a  better, 
but  the  only  means  to  suppress  heresy  and  restore 
unity." 

Lord  Kenyon : — ^The  passage  now  read  from  Baxter 
seems  to  imply  his  general  disapprobation  of  creeds : 
can  any  extract  be  read  in  which  he  implies  an 
approbation  of  the  opinion  of  Unitarians  upon  the 
doctrine  of  the  Trinity  ? 

The  Attorney-general  i — Baxter  wsls  a  strong  Tri- 
nitarian, undoubtedly;  but  he  was  against  making 
any  religious  distinctions ;  and  he,  I  apprehend,  if  he 
had  been  founding  a  charity,  would  not  have  at  all 
adopted  any  such  exclusive  rule  as  that  for  which  the 
Respondents  contend.  The  fact  of  his  being  a  Trini- 
tarian gives  greater  weight  to  the  opinion  that  he 
expresses  with  regard  to  compulsion,  and  his  con- 
demnation of  the  doctrine  of  exclusion  and  of  par- 
ticular tests. 

Dr.  Calamy^  in  his  abridgment  of  the  Life  of  Bax- 
ter,  written  in  1713,  says  that  Baxter  "  proposed  the 
offering  to  the  Parliament  the  Creed,  Lord's  Prayer, 
and  Ten  Commandments,  as  the  essentials  or  funda^ 
mentals  of  Christianity,  containing  all  that  is  neces- 
sary to  salvation.  When  they  objected  that  this  might 
be  subscribed  by  a  Papist  or  Socinian,  his  answer 
was,  that  it  was  so  much  the  better  and  the  fitter  to 
be  the  matter  of  concord  :  but  that  if  they  were  afraid 
of  communion  with  Papists  and  Sociuians,  it  should 
not  be  avoided  by  making  a  new  rule  or  test  of  faith 
which  they  will  not  subscribe  to,  or  by  forcing  others 
to  subscribe  to  more  than  they  can   do."     "  They 
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resolved,  however,  to  hold  on  in  the  way  they  had        1842. 
begun,  and  so  all  that  he  had  left  to  do  was  to  use      shorb 
his  endeavours  to  prevent  their  multiplying  funda-         «'• 

mentals  needlessly."     And  in  Baxter's  own  writings,        ' 

his  "  Cure   of  Church   Divisions,"  he  says,   "  The  j^Sh^^Seu 

effectual  belief  of  pardon   and   eternal  glory  given        

through  Christy  and  the  love  of  God  and  man,  with 
the  denial  of  ourselves  and  fleshly  desires,  and  con- 
tempt of  all  things  in  the  world,  with  a  humble^ 
patient  enduring  of  all  which  must  be  suffered  for 
these  ends,  is  the  nature  and  sum  of  the  Christian 
religion." 

Dr.  Thomas  Mantouj  who  was  a  Presbyterian 
Dissenter,  and  a  contemporary  of  Battery  says  in  a 
part  of  his  works,  "  Then  do  we  honour  the  Trinity 
in  Unity,  not  when  we  conceive  of  the  mystery,  but 
when  we  make  a  religious  use  of  this  high  advantage 
to  come  to  God  in  the  name  of  Christ  by  the  Spirit, 
and  look  for  all  from  God  in  Christ  through  the  Holy 
Ghost.  Direct  your  prayers  to  God  the  Father; 
Christ  prayed  to  the  Father."  "  Christians  need  not 
puzzle  themselves  about  conceiving  of  Three  in  One, 
and  One  in  Three ;  let  them  in  this  manner  come  to 
God,  and  it  sufficeth;  make  God  the  object,  and 
Christ  the  means  of  access,  and  look  for  help  from 
the  Spirit."  Now  Manton  as  well  as  Baxter  was  a 
Trinitarian,  yet  he  did  not  consider  the  doctrine  of 
the  Trinity  as  an  essential  of  Christianity. 

Mr.  Birchy  in  his  Life  of  Archbishop  Tillotson, 
writes  thus :  "  The  Scriptures  were  the  rule  of  his 
faith,  the  chief  subject  of  all  his  meditations.  He 
judged  that  the  great  design  of  Christianity  was,  the 
reforming  men's  natures  and  governing  their  actions, 
the  restraining  their  appetites  and  passions,  the  soft- 
ening their  tempers  and  sweetening  their  manners, 
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and  the  raising  their  minds  above  the  interest  and 
follies  of  this  present  world  to  the  hope  and  pursuit 
of  endless  happiness/' 

Bishop  Gibson,  in  his  ** Second  Pastoral  Letter/'  pub- 
lished in  1 736,  thus  expresses  himself: — "  It  will  appear 
that  the  several  denominations  of  Christians  agree 
both  in  the  substance  of  religion  and  in  the  necessary 
enforcements  of  the  practice  of  it :  that  the  world  and 
all  things  in  it  were  created  by  God ;''  "  that  Christ 
was  a  teacher  sent  from  God,  and  that  his  Apostles 
were  divinely  inspired  ;  that  all  Christians  are  bound 
to  declare  and  profess  themselves  to  be  his  disciples; 
that  not  only  the  exercise  of  the  several  virtues,  but 
also  a  belief  in  Christ,  is  necessary,  in  order  to  their 
obtaining  the  pardon  of  sin,  the  favour  of  God,  and 
eternal  life ;"  "  and  as  to  all  other  points,  that  they 
are  bound  to  live  by  the  rules  which  Christ  and  his 
Apostles  have  left  them  in  the  holy  Scriptures,  Here 
then  is  a  fixed,  certain,  and  uniform  rule  of  faith  and 
practice,  containing  all  the  most  necessary  points  of 
religion,  established  by  a  divine  sanction,  embraced 
as  such  by  all  denominations  of  Christians,  and  in 
itself  abundantly  sufficient  to  preserve  the  knowledge 
and  practice  of  religion  in  the  world."  So  that  we 
have  the  authority  of  this  prelate  of  the  Church  of 
England  for  saying  that  he  did  not  consider  the  doc- 
trine of  the  Trinity  as  essential  to  salvation,  or  that  a 
man  was  not  a  Christian  because  unfortunately  he 
disbelieved  it. 

The  Bishop  of  London : — ^From  what  particular  ex- 
pressions of  Bishop  Gibson  do  you  infer  that  he  did 
not  consider  the  doctrine  of  the  Trinity  necessary  to 
salvation  ? 

The  Attorney-general: — He  describes  ail  that  he 
considers  necessary,  which  would  include    as   well 
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those  persons  who  are  Unitarians  as  those  who  are        1842. 
not  Unitarians.  Shobb 

Lord  Wynford'.—Oue  of  those  things  "  necessary'*     wilsof 
is  a  "  belief  in  Chrutr  ' 

The  Attorney-general: — That  he  was  sent  from  God,  y^gShariSM. 
was  a  divine  messenger,  worked  miracles,  preached  ^j^«Z^^^ 
the  word  of  God,  taught  eternal  life.  I  am  not  here 
in  my  private  capacity,  to  say  that  is  sound  doctrine, 
or  to  intimate  what  is  right  or  wrong  doctrine  in  my 
own  judgment.  I  only  read  those  extracts  to  show 
what  was  declared  by  persons  to  whose  opinions  the 
greatest  weight  is  to  be  given. 

The  Bishop  of  London : — That  passi^  from  Bishop 
Gibson's  Pastoral  Letter  must,  of  course,  be  interpreted 
¥rith  reference  to  the  object  of  it,  which  was  to  per- 
suade all  persons  to  practise  religion,  by  showing  that 
there  are  some  great  points  on  which  they  agree  :  but 
there  is  not  one  word  in  it  from  which  it  can  be 
inferred  that  he  did  not  think  the  doctrine  of  the 
Trinity  an  essential  doctrine  of  Christianity. 

The  Attorney-general: — He  enumerates  all  those 
which  he  considers  essential,  and  the  doctrine  of  the 
Trinity  is  not  mentioned. 

The  Bishop  of  London : — For  what  purpose  are  all 
those  passages  cited  ? 

The  Attorney-general : — ^To  show  that,  although  8 
certain  class  of  religionists  who  are  called  Unitarians 
do  not  believe  in  the  doctrines  of  the  Trinity,  and  of 
original  sin  and  the  atonement,  still  they  may  be 
within  the  description  of  "  godly  preachers  of  Christ's 
holy  Gospel—" 

Lord  Lyndhurst : — In  the  sense  of  those  terms  at 
the  time  the  charity  was  founded  ? 

The  Attorney-general :— And  to  show  that,  in  the 
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1842.        opinions  of  Christians  of  all  sects  who  wrote  before- 

Shobb      ^^d  ^^^^r  ^^^  founding  of  the  charity,  persons  were 

^'  considered  Christians,  although  unfortunately  they 

*      did  not  believe  in  those  doctrines.     Now  will  it,  in 

i^^hariHet.  opposition  to  these  venerable  authorities,  be  contended 

that  Unitarians  are  not  Christians,  and  that  a  Uni- 
tarian preacher  who  preaches  on  the  divine  mission  of 
Jesiis  Christy  on  his  miracles,  on  the  doctrines  that  he 
promulgated  from  Heaven,  and  who  inculcates  the 
doctrines  that  Christ  declared  and  the  precepts  which 
he  left  for  our  direction,  is  not  a  Christian,  or  a 
preacher  of  Chrisfs  holy  Gospel  ? 

My  Lords,  I  know  not  what  the  Respondents*  coun- 
sel will  contend  at  your  Lordships'  bar ;  but  it  has 
been  intimated  that  not  only  by  the  Toleration  Act, 
not  only  by  the  9th  &  10th  Will.  3,  c.  32,  by  which  the 
impugning  the  doctrine  of  the  Trinity  is  forbidden, 
but  that  even  at  common  law  this  is  an  offence  for 
which  the  secular  arm  may  be  put  in  motion.  That 
is  a  position  that  I  beg  most  respectfully  to  deny. 
Christianity  is  part  and  parcel  of  the  law  o(  JSngland; 
and  any  person  who  denies  Christianity,  who  denies 
the  divine  mission  of  our  Saviour,  who  denies  that 
the  Scriptures  contain  the  revealed  will  of  God,  or 
reviles  any  of  the  doctrines  of  the  Church  of  England^ 
commits  an  offence  for  which  he  is  amenable  to  the 
civil  magistrate.  But  inquiry  into  the  doctrines  of 
Christianity  is  allowed  by  the  law  of  England ;  and 
any  person  who  reverently  discusses  such  subjects 
may  do  so  with  impunity,  and  it  would  be  persecution 
to  try  to  molest  him.  It  has  been  long  settled  that  to 
deny  the  truth  of  the  Christian  religion  is  a  civil 
offence ;  that  Christianity  is  parcel  of  the  law  of  Eng^ 
land^  and  therefore  to  speak  in  reproach  of  it  is  to 
speak  in  subversion  of  the  law ;  The  King  v.  TViy- 
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lor  {q) ;  The  King  v.  Woolston  (r).     But  in  those  cases        1842. 
a  distinction  is  made  between  attacking  Christianity       Shorb 
in  general,  and  decently  investigating  any  doctrine  of     ^  ^' 

the  Christian  faith.     In  Harrison  v.  JEvans  (*),  Lord        

Mansfield  says,  "There  never  was  a  single  instance,  ^^^(^^i^j,^^ 
from  the  Saxon  times  down  to  our  own,  in  which  a  a^JT^" 
man  was  ever  punished  for  erroneous  opinions  con- 
cerning rites  and  modes  of  worship,  but  upon  some 
positive  law.  The  common  law  of  England,  which  is 
only  common  reason  or  usage,  knows  of  no  prosecu- 
tion for  mere  opinions.  For  atheism,  blasphemy,  and 
reviling  the  Christian  religion,  there  have  been  per- 
sons prosecuted  and  punished  upon  the  common  law.** 
The  same  doctrine  has  been  repeatedly  laid  down  by 
the  Judges  in  our  own  times ;  as  in  the  prosecutions 
against  Car  Hie  (t)  for  blasphemous  publications,  which 
reviled  the  Christian  religion. 

1  therefore  venture  to  come  to  this  conclusion,  that, 
in  the  absence  of  all  statute  law  upon  the  subject,  in 
construing  the  deeds  by  which  Lady  Hewley's  charity 
was  established  there  is  no  ground  whatever  for  say- 
ing that  Unitarians  are  excluded  from  participating 
in  her  bounty.  I  will  now  refer  to  the  statutes  that 
are  relied  upon  to  show  that  they  must  be  excluded, 
even  if  at  common  law  they  might  be  recipients  of 
this  charity.  The  first  statute  is  the  Act  of  Uniformity 
(13  &  14  Char.  2,  c.  4),  according  to  which  all  clergy- 
men who  did  not  sign  the  39  Articles,  and  conform  in 
all  respects  to  the  liturgy  of  the  Church  of  England, 
by  St.  Bartholomew's  day  1662,  were  to  be  ejected 
from  their  livings ;  and  the  celebration  of  religious 
worship,  except  according  to  that  liturgy,  was  strictly 
forbidden.     But  in  fact,  although  such  was  the  letter 

(q)  1  Vent.  293.  (5)  3  Bro.  P.  C.  465. 

(r)  Str.  834.  (/)  3  Barn.  &  Al.  161. 
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1842.        of  the  law  from  1662  to  1689,  it  is  well  known  that  it 

Shorb      could  not  and  was  not  carried  into  effect.     So  much 
v-  was  the  law  found  to  be  against  the  feelings  of  the 

'     people,  that  the  Govemmeut  wisely  connived  at  the 

i^Shm^.  celebration  of  divine  worship  by  Dissenters ;  and  there 

is  no  doubt  that  Lady  Hewley  assisted  those  who, 

^^^'"^  during  that  period,  violated  the  letter  of  the  law. 
That  state  of  things  continued  until,  after  the  Revo- 
lution, the  Toleration  Act  (1  Will  &  Mary^  c.  18) 
was  passed.  It  was  a  very  qualified  toleration,  being 
confined  to  those  Dissenters  who  should  sign  the  39 
Articles,  except  the  34th,  35th,  36th,  and  part  of  the 
20th ;  and  except,  as  to  Baptists,  part  of  the  27tfa 
Article.  But  it  was  expressly  provided  by  the  16th 
section  of  the  Act,  that  no  toleration,  ease,  or  advan- 
tage was  to  be  extended  to  any  Papist,  or  to  any  per- 
son that  denied  the  doctrine  of  the  Trinity,  as  declared 
in  the  said  Articles  :  And  the  subsequent  Act  of  the 
9th  &  10th  Will.  3,  c.  32,  made  it  positively  penal  to 
deny  that  doctrine  by  writing  or  advised  speaking. 

This  was  the  state  of  the  law  when  Lady  Mewiey*s 
deeds  were  executed.  Then  came  the  19th  Oeo.  3, 
c.  44,  by  which  the  subscription  to  the  39  Articles  was 
entirely  dispensed  with,  and  any  person  was  entitled 
to  the  benefit  of  the  Toleration  Act  who  could  make 
this  declaration  : — "  I,  A.  B.,  do  solemnly  declare,  in 
the  presence  of  Almighty  God,  that  I  am  a  Christiaii 
and  a  Protestant,  and,  as  such,  that  I  believe  that  the 
Scriptures  of  the  Old  and  New  Testament,  as  com- 
monly received  among  Protestant  churches,  do  con- 
tain the  revealed  will  of  God ;  and  that  I  do  receive 
the  same  as  the  rule  of  my  doctrine  and  practice." 
Now  I  would  adopt  that  as  a  test  to  try  who  are  Chris- 
tians, who  are  to  be  considered  as  godly  preachers  of 
Christ's  holy  Gospel.     I  say  that  any  person  who  can 
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conscientiously  make  this  declaration  is  to  be  con-       ^^^ 
sidered   as  believing   in   Chrisfs  holy  Gospel,  and      Shorb 
whatever  preacher  will  make  it  may  be  considered  as     ^j^^. 
a  preacher  of  Chrisfs  holy  Gospel.  iw^ 

Lord   Wj/nford: — Do  the  Unitarians  believe  the  u^iSkarUiei. 
Scriptures  of  the  Old  and  New  Testament  as  com-    ^,I^nt. 
monly  received  among  Protestant  churches  ? 

The  Bishop  of  London :— Will  you  undertake  to 
say  they  receive  the  holy  Scriptures  as  the  Church  of 
England  receives  them  ? 

The  Attorney-general : — I  do  believe  that  the  great 
majority  of  them  do. 

The  Bishop  of  London: — Have  you  ever  seen  their 
improved  version  of  the  New  Testament  ? 

The  Attorney  general: — The  improved  version  is 
not  a  test  of  the  faith  of  Unitarians.  An  importance 
has  been  given  to  it  by  the  Vice-Chancellor,  to  which 
it  was  not  entitled.  We  are  bound  to  take  the  faith 
of  Unitarians  from  themselves.  We  have  it  from  Mr. 
Wellbeloved's  answer,  in  which  the  other  Appellants 
of  his  creed  fully  concur ;  and  from  that  answer  it  is 
clear  that  a  Unitarian  can  conscientiously  subscribe 
the  declaration  which  is  required  by  the  Act  19  (?.  3, 
c.  44.  There  was,  however,  still  an  exception  against 
persons  of  that  faith  until  by  the  Act  of  the  53d  G.  3, 
c.  160,  all  distinction  was  taken  away  between  Uni- 
tarians and  other  dissenters  from  the  Church  of  JSng- 
land.  That  Act  repeals  the  exception  in  the  Toleration 
Act,  which  was  meant  to  operate  against  Unitarians; 
and  it  repeals  the  9th  &  lOth  of  fV.  3,  c.  32,  which 
made  it  penal  to  deny  the  doctrine  of  the  Trinity. 
That  being  so,  the  question  arises,  are  we,  in  respect 
of  these  Acts  of  Parliament,  to  put  a  different  con- 
struction upon  Lady  Hewleys  deeds,  from  that  which 
they  would  receive  if  those  Acts  never  had  passed  ? 
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1842.       It  is  said  that  she  would  not  include    among  the 

Shobb      objects  of  her  bounty  a  sect  that  was  then  subject  to 

^  ^'  penalties.      While  the  exception  in   the  Toleration 

*     Act  continued,  and  the  9th  &  10th  of  W.  3   was  in 

Uf$Shame8.  force,  Unitarians  could  not  derive  any  benefit  from  her 

intention :  but  when  those  Acts  were  repealed,  the  law 

was  as  if  those  Acts  never  had  existed.  A  repealed  law 
is  to  be  considered  as  struck  out  of  the  statute  book, 
with  reference  to  all  that  is  to  be  done  after  the  law  is 
repealed.  Lord  Brougham^  in  the  case  of  Bradshaw 
V.  T(isker(u\  held,  that  where  there  was  a  legacy  lefk 
in  trust  for  Roman  Catholics  before  the  bill  that  re- 
lieved them  was  passed,  that  bill  having  passed,  the 
trust  might  be  carried  into  effect.  Now,  suppose 
Lady  Hewley  had  expressly  said,  that  she  left  this 
charity  for  "  poor  and  godly  preachers  of  Chrisfs  holy 
Gospel  that  should  be  tolerated  by  laio  for  the  time 
being,"  can  there  be  a  doubt  that  when  Unitarians 
were  tolerated  by  law  (in  1813),  they  might  then  par- 
ticipate in  her  bounty?  But  has  not  she  said  the 
same  thing  in  effect?  She  has  said  that  it  was  for 
the  benefit  of  godly  preachers  of  Chrisfs  holy  Gospel 
for  the  tinie  being.    Does  not  that  clearly  mean,  "who 

should  be  tolerated  by  law  from  time  to  time  ?"  It  is 
asked,  was  it  possible  that  Lady  Hewley  should  mean 
to  do  anything  for  the  benefit  of  those  who  had  the 
arm  of  the  law  suspended  over  them?  Why,  my 
Lords,  Lady  Hewley^  according  to  tlie  represent^ition 
of  the  relators,  had  been  violating  the  law  from  St, 
Bartholomews  day  1662,  till  the  Toleration  Act 
passed,  in  1689.  She  was  in  the  daily  habit  of  assist- 
ing Dissenting  ministers  whose  preaching  was  penal, 
and  who  might  any  day  have  been  indicted  for  hold- 
ing an  unlawful  assembly.     The  very  expression  she 

(t/)  2  Myl.  &  K.  221. 
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uses,  "for  the  time  being,"  strongly  intimates  that        1842. 
she  wished  to  make  her  benefaction  as  extensive  as       Shorb 
possible,  and  that,  if  the  restrictions  existing  at  the  ^• 

time  she  founded  this  charity  should  be  removed,  her        

bounty  might  expand  with  the  increasing  liberality  of  i^^^^^^ 

the  law.     Your  Lordships  will  observe,  that  until  the 

year  1779,  no  one  could  lawfully  be  a  Dissenting  ''^*^®° 
teacher  in  this  country,  who  did  not  sign  the  39 
Articles,  except  three  and  part  of  a  fourth.  They  were 
all  guilty  of  a  misdemeanor,  liable  to  the  penalties  in 
the  Uniformity  Act,  if  they  met  in  a  religious  as- 
sembly and  worshipped  God  according  to  their  con- 
sciencies,  if  they  had  not  signed  those  Articles.  Well, 
was  that  put  in  practice  ?  Will  any  one  say  that, 
even  in  Lady  Hewley'%  time,  the  Nonconformist  minis- 
ters did  comply  with  that  requisition  in  the  Tolera- 
tion Act?  That  Act  never  was  enforced.  It  would 
have  been  found  intolerable,  if  any  attempt  had  been 
made  to  enforce  it.  Lady  Hewley  well  knew  that  the 
Presbyterian  and  Baptist  and  Independent  ministers, 
who  were  to  share  in  her  bounty,  were  daily  violating 
the  law.  They  received  licences  at  the  quarter  ses- 
sions for  their  places  of  worship ;  but  they  did  not 
subscribe  the  Articles,  in  the  manner  required  by  the 
letter  of  the  law.  But  still,  until  the  year  1779,  they 
were  bound  to  do  so,  and  were  subject  to  penalties  for 
the  omission. 

My  Lords,  for  these  reasons,  I  submit  that,  upon  a 
proper  construction  of  these  deeds,  whether  you  con- 
strue them  with  or  without  regard  to  the  statutes. 
Unitarians  are  not  excluded  from  the  description  of 
"  godly  preachers  of  Christ's  holy  Gospel."  I  may 
further  contend,  if  it  be  necessary,  that  even  if  you 
were  to  look  to  the  private  opinions  of  Lady  Hcioley^ 
and  give  a  diflerent  construction   to  her  deeds  in 
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1842.       respect  of  those  opinions,  this  decree  cannot  be  safr 

Shobb      ported.     It  is  proved  that  she  was  a  Presbyterian; 

V'  there  is  not  sufficient  proof  that  she  was  a  Trinitarian. 

—  '     But  suppose  she  had  been  a  Trinitarian,  does  it  neces- 

ji!^]^^^  sarily  follow  that  she  intended  to  exclude  from  the 

benefit  of  her  charities  all  who  were  not  of  the  same 

^^  *  religious  belief  with  herself?  There  is  no  doubt  that 
the  Presbyterians  at  one  time  were  devotedly  attached 
to  creeds  and  tests  and  forms  of  belief.  It  was  so,  and 
is  so,  in  Scotland  to  this  day.  The  English  Presby- 
terians, in  the  middle  of  the  17th  century,  m&t 
equally  rigid.  But  after  St.  Bartholomew"^  day,  when 
they  had  fallen  into  adversity,  they  adopted  very  di& 
ferent  sentiments.  Being  persecuted  themselves,  they 
ceased  to  foster  tests  that  would  countenance  peise 
cution,  and  they  were  hostile  to  all  creeds  and  con- 
fessions. Believing,  as  many  of  them  did,  in  the 
orthodox  doctrine  of  their  fathers,  they  still  had  a  lati- 
tudinarian  tendency  to  admit  within  the  pale  of  their 
communion  persons  who  might  differ  fiom  them  in 
very  important  doctrines.  They  allowed  open  com- 
munion ;  and  that  is  the  great  distinction  between 
them  and  the  Independents,  who  were  much  more 
rigid,  and  denied  the  propriety  of  open  communion, 
and  would  allow  none  to  communicate  with  them  ex- 
cept those  who  were  precisely  of  the  same  faith  with 
themselves.  It  was  upon  that  point  mainly,  that  in 
the  beginning  of  the  18th  century  those  two  sects  of 
religionists  differed.  In  the  middle  of  the  preceding 
century,  they  had  indeed  differed  on  questions  of  dis- 
cipline. The  Presbyterians  were  for  an  established 
church,  with  a  gradation  of  courts,  and  a  strict 
system  of  discipline.  The  Independents,  who  were 
called  Congregationalists,  were  against  any  such  es- 
tablishment, and  held  that  each  congregation  formed 
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a  church  in  itself.    In  the  beginning  of  the  18th  cen-        1842. 
tury,  the  difference  with  regard  to  discipline  had  sub-       shom 
sided ;  but  with  regard  to  the  question  of  having  a  «'• 

test  of  religious  belief,  they  were  entirely  at  variance.        * 

I^dy  Hewley  belonged  to  the  Presbyterians  of  the  i^^J^^^Sw. 

more  liberal  cast ;  and  it  might  be  easy  to  show  that        

the  Presbyterians,  when  they  were  most  orthodox,  'e"*" 
were  for  a  comprehensive  system  that  might  admit 
within  the  same  communion  persons  who  materially 
differed  from  them.  There  is  no  ground  for  saying, 
that  although  Lady  Hewley  herself  might  be  a  Trini* 
tarian,  she  had  made  up  her  mind  that  none  except 
those  who  believed  in  the  doctrine  of  the  Trinity  should 
participate  in  her  bounty.  I  submit  therefore,  that, 
even  if  you  were  to  travel  out  of  the  deeds,  and  to 
construe  them  according  to  her  private  opinions,  there 
is  no  ground  for  saying  that  they  ought  to  receive  this 
limited  and  narrow  construction  which  the  decree  of 
the  Vice-Chancellor  puts  upon  them. 

I  now  come  to  the  removal  of  the  trustees,  which 
is  a  distinct  branch  of  the  decree.  It  may  happen  to 
be  correct  with  regard  to  the  objects  of  the  charity, 
and  yet  not  be  capable  of  being  supported  as  to  the 
removal  of  the  trustees.  I  say  the  trustees  are  im- 
properly removed,  first,  because  there  is  nothing  to 
show  that  the  objects  of  the  bounty  of  Lady  Hewley 
may  not  be  Unitarians  ;  secondly,  even  supposing  that 
the  objects  of  her  bounty  must  not  be  Unitarians,  there 
is  no  ground  for  contending  that  the  trustees  must  be 
of  the  same  religious  opinions  with  herself,  or  that 
they  must  be  of  the  same  religious  opinions  with  those 
who  are  beneficially  to  participate  in  the  charity. 
According  to  the  language  that  she  employs  in  direct- 
ing how  the  trustees  are  to  be  elected,  they  are  to  be 
elected  according  to  the  judgment  and  conscience  of 
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1842.  the  survivors,  without  any  qualification  whatever  with 

Shobb  regard  to  religion.     If  she  lays  down  no  such  quali- 

^'  fication,  what  right  has  a  Court  of  Equity  to  superadd 

*  to  this  deed  what  she  has  not  expressed?     It  would 

i^Sli^Hes.  ^^^'^  ^^^^  ^^y  ^^^  ^^^  ^  ^^^^  ^^^^  ^^^*  ^^^  suceessoiB 

to  her  trustees  should  not  be  Unitarians.     She  has 

said  no  such  thing,  but  it  is  said  by  the  Respondents 
that  those  who  are  to  administer  the  charity  must,  as 
a  rule  of  law,  be  of  the  same  religious  persuasion  with 
those  for  whose  benefit  it  is  created.  I  cannot  find 
any  such  rule  of  law,  or-  any  decision  or  dictum  to 
that  effect.  The  Lord  Chancellor  is  not  required  to 
belong  to  the  Church  of  England',  he  cannot  be  a 
Roman-catholic,  but  he  might  belong  to  the  Church 
of  Scotland,  or  be  a  Protestant  Dissenter ;  yet  he  has 
to  administer  all  the  charities  of  the  country,  and  to 
advise  the  Sovereign  upon  many  important  points  in 
which  religion  may  be  concerned.  So  also  the  Secre- 
tary of  State  for  the  Home  Department  advises  Her 
Majesty  with  regard  to  the  appointment  of  the  clergy 
in  the  Church  of  Scotland,  where  any  vacant  living 
is  in  the  gift  of  the  Crown ;  and  I  believe  one- third 
of  such  livings  are  in  the  gift  of  the  Crown.  The 
Secretary  of  State  for  the  Home  Department  has 
generally  been  a  member  of  the  Church  of  England. 
Sir  Robert  Peel  was  Secretary  of  State  for  a  good 
many  years.  He  most  undoubtedly  had,  practically 
speaking,  in  his  hands  the  patronage  of  all  those 
livings.  That  patronage  was  most  usefully  and  bene- 
ficially exercised  by  him,  his  maxim  being  deturdig- 
niori ;  yet  Sir  Robert  Peel  was  and  is  an  Episcopalian; 
not  a  Presbyterian,  not  a  member  of  the  Kirk  of  Scot- 
land. I  defy  the  Respondents  to  point  out  any  rule 
of  law  or  decision  by  which  this  House,  or  any  Court 
of  Law  or  Equity,  has  held  that  trustees  of  a  different 
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religious  opinion,  either  from  the  founder  or  from  the        1842. 

objects  of  a  charity,  must  for  that  reason  be  removed  j       Shorh 

yet  it  was  for  this  reason  alone  that  the  Vice-Chan-     ^  ^^ 

cellor  ordered  these  individuals  to  be  removed ;  and         

when  Mr.  Baron  Alderson  came  to  advise  Lord  Lynd-  i^j^harUUs. 

hurst,  he  considered  that  it  depended  entirely  upon     .   ^ 

r  J      r  Argument. 

that  question  whether  they  should  be  removed  or  not. 
What  ground  is  there  for  saying  that  anything  is 
either  admitted  or  proved  against  these  individuals, 
on  account  of  which  they  ought  to  be  removed  from 
their  office?  I  have  read  the  answer  of  Mr.  Wood 
already.  Mr.  John  Pemberton  Hey  wood  says,  "  That 
he  has  always  professed  himself  to  be  a  Dissenter  of 
the  Presbyterian  denomination :  that  his  ancestors  for 
many  generations  professed  the  Presbyterian  religion, 
and  in  that  religion  he  was  brought  up,  and  has  held 
the  same  faith,  which  he  has  never  changed  or  deviated 
from:  that  he  holds  no  doctrines  which  are  not 
received,  as  he  believes,  by  all  the  moderate  and 
respectable  part  of  the  Church  of  England :  that  he 
has  from  his  earliest  infancy  been  taught  the  Lord's 
Prayer,  the  Apostles'  Creed,  and  the  Ten  Command- 
ments, which  appear  also  to  have  been  the  foundation 
of  the  faith  of  Lady  Hewley:  that  he  has  read  the 
works  of  his  ancestor,  Oliver  Heywood,  who  in  the 
information  is  mentioned  as  the  friend  of  Lady  Hewley^ 
and  who  was,  as  he  himself  states,  very  intimate  with 
her,  and  he  cannot  find  any  material  difference 
between  the  faith  of  Oliver  Heywood  and  his  own : 
that  he  was  educated  at  Cambridge^  where  Dr.  Paley 
was  liis  tutor,  and  from  the  many  conversations  he 
had  with  him,  he  can  safely  assert  that  there  was 
little  or  no  difference  in  their  religious  opinions :  that 
his  ancestors  have  been,  for  more  than  a  century, 
membersr  of  a  congregation  which  met  at  Westgate^ 
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1843. 

Shobs 

Willow, 


AvgomeDt. 


in  Wakefield^  who  have  always  been  called,  by  them- 
aelves  and  other  persons,  Presbyterians,  till  by  the 
relators  they  were  called  Unitarians:  that  the  said 
congregation  have  not  adopted  the  name  of  Unitarian, 
nor  do  they,  according  to  the  best  of  his  belief,  hold 
any  of  the  obnoxious  tenets  attributed  to  them  by  the 
relators :  that  he  has  attended,  and  so  did  his  father 
attend,  the  Established  Church  occasionally,  to  which 
he  has  always  been  friendly,  and  where  he  has  fre- 
quently communicated,  though  he  still  continues  to 
frequent  and  subscribe  to  the  old  Presbyterian  con- 
gregation aforesaid :  that  he  is  about  75  years  old ; 
has  practised  as  a  barrister  for  50  years ;  has  acted  as 
a  justice  of  the  peace  for  near  30  years ;  has  lived  on 
good  terms  with  all  his  neighbours  ;  and  is,  he  humbly 
submits,  not  unworthy  to  be  a  trustee  of  a  charity, 
the  object  of  which  is  to  distribute  money  aniong  poor 
godly  preachers  of  the  Gospel,  and  to  poor  widows, 
and  to  other  poor  persons." 

Mr.  Peter  Heywood,  his  son,  says,  "  That  he  has 
been  brought  up  in  the  same  religious  opinions; 
educated  at  Cambridge,  and  took  his  degrees  there, 
and  is  still  a  member  of  Christ* s  College,  in  that 
University:  and  that  he  attends  the  Established 
Church  more  frequently  than  any  other  place  of 
worship ;  and  that  he  is  not  a  member  of  any  Unita- 
rian congregation."  But  he  shares  the  fate  of  his 
father,  and  is,  like  him,  removed  from  the  office  of 
trustee.  And  so  is  Mr.  Palmes,  and  also  Mr.  Jokn 
Wood  who  had  been  elected  a  trustee  after  the  infor- 
mation was  filed.  Where  is  there  any  misconduct 
with  which  they  can  be  charged  ?  It  is  not  pretended 
that  they  have  embezzled  the  funds.  No  corruption 
is  hinted  against  them ;  it  is  not  pretended  that  they 
have  not  properly  managed  the  estate.     Then  what  is 
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the  head  and  front  of  their  oflTending?    That,  there        1842. 
being  237  recipients  of  the  charity,  they  have  con-       shom 
tinned  to  pay  the  same  allowances  as  had  been  done     ^  ^' 

tor  50  years  to  37  of  them,  who  are  called  Presby-        

terians,  and  who  are  supposed  now  to  have  adopted  ]j^km^. 

Unitarian  doctrines ;  because   they  did   not   inquire       

whether  those  congregations  had  not  changed  their 
faith ;  because  they  did  not  catechise  them,  and  did 
not  stop  the  supplies  when  they  found  that  they  were 
not  orthodox.  This  may  be  improper.  The  trustees 
submit  that  they  may  have  fallen  into  a  mistake ; 
they  are  fallible,  and  they  submissively  present  them- 
selves to  receive  proper  directions.  They  all  say  that 
they  acted  conscientiously,  and  according  to  the  best 
of  their  judgment;  but  they  are  perfectly  willing,  as 
they  say  in  their  answer,  to  administer  the  charity 
upon  any  principle  that  the  Court  shall  lay  down  and 
direct.  They  are  blamed  that,  there  being  five  exhi- 
bitions, four  of  those  go  to  Manchester  College  at 
York.  That  is  the  only  place  for  training  ministers 
that  are  intended  for  Presbyterian  congregations  in 
the  north  of  England.  It  is  an  institution  which  has 
subsisted  for  a  long  course  of  years.  The  exhibitioners 
go  there  for  the  purpose  of  instruction.  They  are  not 
at  that  place  necessarily  Unitarians.  The  advice  that 
is  given  at  that  college  by  the  theological  professor  to 
his  pupils  is  this :  ^^  In  all  their  studies  and  inquiries 
of  a  religious  nature,  carefully  and  conscientiously  to 
attend  to  evidence  as  it  lies  in  the  holy  Scriptures, 
or  in  the  nature  of  things  and  the  dictates  of  reason ; 
cautiously  guarding  against  the  sallies  of  imagination 
and  the  fallacy  of  ill-grounded  conjecture :  to  assent 
to  no  principle  or  sentiment  taught  or  advanced,  but 
only  as  it  shall  appear  upon  the  fullest  examination 
to  be  supported  by  Revelation :  to  labour  to  banish 
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1842.        from  their  breasts  all  prejudice,  prepossession,  and 

"^^^^      party-zeal :  to  study  to  live  in  peace  and  love  with  all 

V.  their  fellow  Christians ;   and  steadily  to  assert  for 

'     themselves,  and  freely  to  allow  to  others,  the  inalien- 

ilf%^!^  able  rights  of  judgment  and  conscience."     Is  not  this 

all  in  the  true  spirit  of  the  Protestant  religion  ;  that 

'^^'™®° '  those  who  are  trained  to  the  ministry  should  read  the 
Scriptures,  as  containing  the  revealed  will  of  God> 
and  from  those  Scriptures  to  learn  the  will  of  Heaven? 

For  these  reasons,  I  say  there  was  no  ground  for 
removing  any  of  the  trustees ;  that  mere  difference  (rf 
belief  could  not  be  a  sufficient  ground ;  that  there  is 
no  misconduct  charged ;  and  that,  with  regard  to  reli- 
gious  belief,  as  far  as  the  Messrs.  Heywoods^  Mr.  Woodj 
and  Mr.  Palmes  are  concerned,  there  is  no  pretence 
for  saying  that  they  are  to  be  removed  as  Unitarians. 

Another  ground  upon  which  this  decree  must  be 
reversed,  or  at  least  altered,  is,  that  it  merely  excludes 
a  certain  class  from  the  benefit  of  the  charity,  but 
does  not  declare  who  shall  have  the  benefit  of  it.  It 
excludes  a  certain  class  from  being  trustees,  as  being 
disqualified,  but  does  not  declare  what  shall  be  the 
qualification  of  a  trustee. 

What  has  been  the  consequence  of  this  omission  in 
the  decree  ?  That  there  have  been  claims  made  by 
the  Independents  in  the  Master's  office :  those  claims 
are  met  by  the  Presbyterians  of  the  Church  of  Scot- 
landj  who  say,  the  Independents  are  not  of  the  religion 
of  Lady  Hewley ;  that  she  would  have  been  shocked  at 
the  idea  of  an  Independent  partaking  of  her  bounty, 
because  she  thought  that  Presbyterian  discipline  was 
an  essential  part  of  the  Church  of  Christy  and  therefore 
Independents  should  not  be  allowed  to  be  trustees  or 
to  participate  in  her  bounty.  Then,  another  set  of 
claimants  come  forward,  who  say  that  they  are  of  the 
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Secession  Church  ;  that  they  are  orthodox  Trinita-        1842. 
rians,  but  that  they  are  not  in  connexion  with  the       shore 
Church  of  Scotland ;  and  therefore  they  ought  to  be  »• 

preferred.     The  Master  is  totally  at  a  loss  whom  to        

appoint  trustees,  or  what  rule  to  lay  down  with  regard  j^^j^^^^ 

to  the  administration  of  the  charity,  until  your  Lord-        

ships  shall  reform  this  decree,  and  supply  its  omis* 
sions.  But  it  may  be  said  that  the  information  only 
prays  that  the  present  trustees  shall  be  excluded.  I 
can  show,  according  to  undoubted  authority,  that 
the  Court  is  not  merely  to  look  to  the  prayer  of 
the  information,  but  that  in  a  charity  case  it  is 
to  do,  ex  officio  and  mero  motUj  all  that  is  necessary 
for  the  due  administration  of  the  charity.  In  The 
Attorney-general  v.  Jeanes  (a;),  it  was  said  by  Lord 
Hardvncke^  "  That  in  an  information  by  the  At- 
torney-general for  the  regulation  of  a  charity,  it  is 
the  business  of  the  Court  to  give  a  proper  direction 
as  to  the  charity,  without  any  regard  at  all  to  the 
propriety  or  impropriety  of  the  prayer  of  the  informa- 
tion." And  again,  in  The  Attorney-general  v.  Scott  {y\ 
he  says,  "  As  to  the  information,  that  is  not  to  be  dis- 
missed, whether  what  is  prayed  is  properly  prayed  or 
not ;  for  though  the  particular  relief  prayed  is  wrong, 
the  information  by  the  Attorney-general  is  not  to  be 
dismissed  if  that  charity  wants  any  direction/'  In 
The  Attorney -general  v.  The  Mayor  of  Stamford  (z\ 
the  relief  which  was  prayed  by  the  information  was 
refused,  but  still  the  charity  was  established ;  and  so 
also,  in  the  case  of  T/ie  Attorney-generalv.  Brooke  (a), 
Lord  JEldon  says,  "  the  rule  in  cases  of  charity  is 
almost,  that  the  general  prayer  is  sufficient,  and  the 
Court  will  give  the  relief  adapted  to  the  case.*' 

(x)  1  Atk.  355.  (z)  2  Swanst.  591,  Appendix. 

{y)  1  Ves.  sen.  418  (a)  18  Ves.  324. 

VOL.  IX.  H  H 
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1842.  Now,  what  is  the  relief  adapted  to  this  case  ?     If 

^^^      the  opinions  of  Lady  Hewley  be  the  test,  no  trustees 
^  «•         shall  be  chosen  who  do  not  entertain  the  same  opinions; 

—  '     and  hereafter,  none  shall  be  permitted  to  be  the  reci- 
j^^^j^^  pients  of  her  bounty  except  those  who  entertain  those 

opinions.      But  at  present  the  Master  knows  this  test 

^^  only  negatively  with  regard  to  two  doctrines;  ori- 

ginal sin  and  the  atonement ;  but  he  does  not  know  it 
affirmatively  with  regard  to  many  of  the  others ;  so 
that  the  charity  cannot  be  administered  if  this  decree 
is  simply  affirmed  :  the  very  next  day  there  must  be 
another  information  filed,  there  must  be  other  relators 
discovered,  and  an  application  must  be  again  made  to 
a  Court  of  Equity  to  supply  the  deficiencies  under 
which  the  decree  labours. 

The  Vice-Chancellor  begins  his  judgment  by  refer- 
ring to  the  will  of  Sir  John  Hewley.  What  e£fect 
could  that  will  have  upon  the  construction  to  be  put 
upon  deeds  executed  by  Lady  Hewley  long  after  Sir 
John's  death  ?  His  Honor  reasons  thus :  Lady  Hewley 
was  the  wife  of  Sir  J.  Hewley ;  Sir  J.  Hewley  was  a 
Trinitarian,  a  believer  in  the  Trinity,  and  therefore 
Lady  Hewley  must  have  been  the  same ;  and  Lady 
Hewley  being  a  Trinitarian  and  a  believer  in  the  doc- 
trine of  the  atonement,  I  will  put  a  different  con- 
struction upon  her  deeds  from  that  which  I  should 
have  done  if  she  had  been  of  a  different  religious  per- 
suasion. His  Honor  then  refers  to  her  own  will, 
which  is  no  part  of  the  case  by  which  this  foundation 
is  established.  There  is  no  reference  in  the  deeds  to 
her  will,  nor  in  her  will  to  the  deeds.  He  then  goes 
on  to  Dr.  Co/ton's  will,  and  reasons  that,  as  he  was 
her  minister,  all  the  doctrines  he  believed,  she  must 
likewise  have  believed.  He  then  comes  to  Bowles's 
Catechism,  which  I  allow  was  a  fit  subject  to  be  taken 
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into  consideration*     Then,  having  made  out  that  she        1842. 
was  a  Presbyterian,  he  proceeds  to  consider  what  are       Shorb 
the  doctrines  of  the  Presbyterians,  and  appeab  to  the     ^  ^* 
testimony  given  before  a  Committee  of  the  House  of        — 
Commons  in  1826,  on  the  state  of  Ireland,  by  a  Pres-  j^Sf^^u. 

by terian  minister  from  that  country ;  and  collecting        

from  that  evidence  what  the  religious  doctrines  of 
the  Irish  Presbyterians  are  now,  -his  Honor  assumes 
that  they  were  the  same  doctrines  that  were  held  by 
Lady  Hewley  in  the  year  1704.  It  is  well  known 
that  the  Presbyterians  of  the  north  of  Ireland  are  a 
branch  of  the  Scotch  Presbyterian  Kirk,  and  adhere 
to  the  tests  and  forms  of  faith  of  the  church  from 
which  they  spring.  How  can  these  doctrines,  at  this 
day,  afford  any  proof  of  the  habits  of  the  English 
Presbyterians  in  1704,  or  of  the  intentions  of  Lady 
Hewley  in  executing  these  deeds  ? 

But  the  Improved  Version  of  the  New  Testament 
forms  the  grand  feature  in  his  Honor's  judgment. 
That  book  had  been  offered  in  evidence  by  the  rela- 
tors, and  was  withdrawn  on  being  objected  to  as  inad- 
missible; yet  his  Honor  made  it  the  chief  ground 
of  his  judgment.  The  only  connexion  the  Appellants 
had  with  that  version,  as  his  Honor  admitted,  was 
that  three  of  them  happened  to  be  members  of  an 
association  in  whose  prospectus,  or  catalogue  of  books, 
that  translation  of  the  Testament  was  named.  But  that 
version  of  the  Testament  is  not  used  in  any  Unitarian 
congregation  in  England.  The  version  used  by  the 
Unitarians  is  the  same  that  is  used  in  the  cathedrals 
and  churches  of  England,  the  translation  of  the  Bible 
in  the  time  of  James  the  First,  authorised  by  law. 
There  is  no  proof  that  any  of  these  trustees  approved 
of  the  new  version.  Any  of  your  Lordships,  though 
perfectly  orthodox,  may  have  subscribed  to  a  library 

H  H  2 
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1842.        or  club   in  which   there  may  be  books   containing 
Shore       heretical  doctrines,  perhaps  a  translation  of  the  Koran, 
^'  without  incurring  the  suspicion  of  being  heretics  or 

—  *  Mahometans. 
WsShariHes.  ^7  Lo^ds,  the  question  here  is,  are  those  who  deny 
the  doctrines  of  the  Trinity  and  of  original  sin, 
Christians,  or  are  they  not  ?  Are  they  supposed  to 
deny  the  Christian  religion  because  they  do  not  be- 
lieve in  those  peculiar  tenets  ?  If  they  are  not  Christ- 
ians, on  account  of  that  unbelief,  they  are  guilty  of  a 
misdemeanor;  because,  Christianity  being  parcel  of 
the  law,  to  deny  anything  which  amounts  to  a  denial 
of  Christianity,  is  a  misdemeanor.  Those  defendants 
being  interrogated  on  those  particular  tenets,  if  their 
acknowledgment  that  they  did  not  believe  in  them 
amounted  to  a  denial  of  Christianity,  were  not  bound 
to  answer.  When  that  matter  came  before  the  Lord 
Chancellor,  it  was  contended  on  two  grounds  that 
they  were  not  bound  to  answer :  first,  that  the  private 
belief  of  a  trustee  is  not  to  be  inquired  into,  that 
the  Court  is  to  see  whether  he  properly  exercises  the 
duties  of  a  trustee,  and  that  it  would  be  dangerous  to 
put  him  on  his  oath  to  declare  what  are  his  opinions 
on  any  particular  doctrinal  question ;  secondly,  that 
if  the  doctrine  contended  for  on  the  other  side  of 
the  bar  prevailed,  namely,  that  at  common  law,  to 
deny  the  divinity  of  our  Saviour  was  a  misdemeanor, 
they  would  subject  themselves  to  penalties  if  they  con- 
fessed that  that,  which  was  stated,  was  their  belief. 

But  after  full  deliberation,  both  objections  were  re- 
pelled, and  the  noble  and  learned  Judge  who  had 
heard  the  argument  decreed  that  Mr.  Wellhehved 
and  the  other  defendants  were  bound  to  answer,  be- 
cause the  avowal  of  those  doctrines  would  not  subject 
them  to  penalties.     This  proves  that  in  the  view  of 
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tlie  Court,  the  Unitarians,   although  they  may  be       J^t^ 
heterodox  and  erring  Christians,  are  Christians ;  and       Shore 
that   they   are   to   be   acknowledged   by  us   as   our     ^i^sow. 
Cliristian  brethren.  

I  come  now  to  what  took  place  when  judgment  was  ief$ChariHe$. 
given  by  Lord  Lyndhurst.  He  had  the  assistance  of  ^^«Z^nt 
Mr.  Baron  Alderson  and  Mr.  Justice  Patteson.  Mr. 
Baron  Alderson  delivered  the  opinion  of  both.  Lord 
Lyndhurst  having,  in  giving  his  judgment,  proceeded 
on  the  principle  that  regard  is  to  be  had  to  the  pri- 
vate opinions  of  the  foundress  in  interpreting  the 
foundation  deeds,  says  that  doctrine  is  established  by 
the  case  of  The  Attorney-general  y.  Pearson  (b).  Now 
on  looking  into  that  case,  the  House  will  find  that  no- 
thing was  decided  in  it  that  can  justify  the  position 
that,  where  there  are  formal  deeds  founding  a  charity, 
and  expressing  fully  the  wishes  and  intentions  of  the 
founder,  the  construction  to  be  put  upon  the  deeds  is 
not  to  be  applied  to  what  appears  on  the  face  of  them, 
but  to  what  can  be  gathered  from  an  inquiry  into  the 
private  opinions  of  the  founder  dehors  the  deeds.  No 
such  doctrine  is  to  be  deduced  from  that  case. 

My  Lords,  I  have,  lastly,  to  call  your  attention  to 
the  matter  of  costs,  which  Lord  Lyndhurst  refused  to 
allow  to  the  Appellants  out  of  the  trust-funds ;  and 
that  is  another  point  upon  which  I  am  justified  in 
saying  that  his  order  affirming  the  decree  ought  not 
to  be  supported.  Where  there  are  charity  informa- 
tions, unless  there  is  some  serious  misconduct  to  be 
ascribed  to  the  trustees,  the  invariable  practice  is  that 
their  costs  are  paid  out  of  the  charity  fund.  Such  was 
the  rule  adopted  by  the  Vice-Chancellor.  He  thought 
that  no  misconduct  could  be  imputed  to  those  trus- 

{b)  3  Meriv.  353. 
II  H  3 
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1842.        tees ;  he  therefore  allowed  their  costs  to  be  paid  out 

Shore      ^^  ^^^  ^^^d ;  himself  recommending  an  appeal.     There 

^  ^'         was  an  appeal.     Was  that  appeal  wrong  ?     Were  the 

trustees  to  be  blamed  for  appealing  in  a  case  of  such 

fcy'<(?A^Sf.  magnitude  and  such  difficulty,  and  when  the  decree, 

—  right  or  wrong,  proceeded  chiefly  upon  that  which 
ought  not  to  have  been  any  ingredient  in  the  decree, 
namely,  the  **  Improved  Version"  of  the  Scriptures? 
Under  all  these  circumstances,  can  it  be  said  that  these 
trustees  did  wrong  in  appealing  from  the  decree  of 
the  Vice-Chancellor,  and  praying  that  it  might  be 
reviewed  by  the  Lord  Chancellor  ?  If  they  were  not 
wrong  in  taking  the  opinion  of  a  higher  Court  in  a 
matter  of  such  difficulty  and  peculiarity,  then  it  was 
wrong  to  throw  upon  them  the  costs  which  they  thereby 
incurred. 

My  Lords,  for  these  reasons,  I  hope  that  this  decree 
will  be  entirely  reversed,  that  the  information  will  be 
dismissed,  and  that  your  Lordships  will  come  to  the 
conclusion  that  there  was  no  ground  for  it  whatever. 
If  your  Lordships  should  not  be  of  that  opinion,  then 
I  call  upon  you  to  revise  the  decree  with  respect  to 
the  objects  of  the  charity,  who  are  to  receive  elee- 
mosynary relief;  to  revise  it  with  regard  to  the  con- 
dition that  is  now  put  upon  the  introduction  of  alms- 
women,  that  they  must  believe  in  the  doctrine  of  the 
Trinity,  no  such  condition  being  imposed  by  the  will 
of  the  foundress.  I  call  upon  you  likewise  to  revise  the 
decree  in  this  respect,  because  on  account  of  its  omis- 
sions and  defects  it  cannot  be  carried  into  effect.  It  is 
impossible,  if  it  were  to  stand,  that  we  could  know 
who  are  to  be  excluded,  and  who  are  to  be  included. 
I  likewise  trust  that  your  Lordships  will  consider  that 
question  with  regard  to  the  costs,  and  relieve  the  trus- 
tees from  that  which  I  consider  a  great  injustice,  that 
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they  should  be  saddled  with  costs,  having  beeA  guilty       ^42^ 
of  no  misconduct.  Shobb 

V. 

Wilson. 
The  Solicitor-general,  on  the  same  side : — Since  the        

decree  in  this  case  has  been  pronounced  numerous  lefsSharUies. 
informations  of  the  same  kind  have  been  filed  or     .  ^ 

threatened,  and  now  wait  the  decision  of  the  House 
on  this  appeal.  These  informations  have  for  their 
object  to  unravel  questions  that  have  been  considered 
as  settled  for  above  a  century,  and  to  disturb  charities 
which  extensive  societies  have  been  long  enjoying  in 
conformity,  as  they  supposed,  with  the  law. 

The  principal  question  in  this  case  may  be  put 
thus :  Suppose  Lady  Hewley  had  died  the  day  after 
she  executed  the  deed  of  1704,  and  that  nothing  was 
known  of  her  except  as  being  a  party  to  this  deed 
founding  the  charity,  how  would  it  be  construed? 
Clearly,  on  all  rules  and  principles  of  law,  it  could  be 
construed  in  no  other  manner  than  by  looking  to  what 
is  contained  within  the  four  corners  of  it.  I  am  not 
receding  from  that  proposition  by  admitting  that  re- 
gard might  be  had  to  the  circumstances  under  which 
it  was  executed,  that  all  the  circumstances  surround- 
ing the  foundress  at  the  time  might  be  looked  to  in 
order  to  know  what  she  knew,  and  to  ascertain  the 
meaning,  at  that  time,  of  the  words  she  used ;  and 
whether  the  meaning  of  the  words  "  godly  preachers" 
in  this  deed  be  ascertained  by  the  evidence  of  wit- 
nesses conversant,  from  their  reading,  with  the  appli- 
cation of  those  terms  in  the  year  1704,  or  your  Lord- 
ships discover  it  by  reading  books  and  documents  of 
that  date,  is  wholly  immaterial.  In  either  way  your 
Lordships  will  see  that  the  Nonconformist  ministers 
were,  from  the  time  of  Charles  2,  called  "  godly 
preachers,"  as  distinguished  from  preachers  of  the 
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1812. 
Shorb 

V. 

Wilson. 


Established  Church;  indeed  the  term  "  preachers*'  wad 
never  applied  to  the  clergy  of  the  Church  o^  England^ 
who  made  more  of  the  liturgy  and  the  services  of  the 
church  than  of  preaching. 

The  evidence  given  by  the  relators  on  this  point  is 
that  the  terms  "  godly  persons,  and  godly  ministers, 
or  godly  preachers,"  were  adopted  or  employed  in  the 
conversations  and  writings  of  the  times  (the  time  of 
Lady  Hewley\  "  for  the  purpose  of  designating  Dis- 
senters and  Dissenting  ministers  generally ;  that  the 
said  terms  were  used  for  the  purpose  of  distinguishing 
Dissenting  ministers  and  preachers  from  those  of  the 
Established  Church ;  for  ministers  of  the  Church  of 
England  would  have  regarded  it  as  a  slur  to  have  been 
called  preachers  at  all,  the  liturgy  being  with  them 
considered  more  important  than  preaching,  while  the 
Dissenting  ministers  had  no  liturgy,  and  considered 
the  preaching  of  the  Gospel  as  their  most  important 
duty ;  and  the  dissipation  into  which  the  nation  ran 
after  the  Restoration  caused  the  Nonconformists  to  be 
branded  with  the  term  *  godly'  by  way  of  reproach." 
I  assent  to  that  distinction,  and  in  order  to  make  the 
matter  more  clear,  I  would  add  **  Protestant ;"  be- 
cause it  is  quite  clear  that  the  trusts  of  the  deed  were 
confined  to  Protestant  Dissenting  preachers  and  per- 
Suppose  the  objects  of  the  charity  were  de- 


sons. 


scribed  in  the  deed  by  the  words,  "  such  poor  Protes- 
tant Dissenting  preachers  for  the  time  being  of  Christ's 
holy  Gospel,  and  such  poor  and  godly  widows  of 
Protestant  Dissenting  preachers,"  &c.,  and  that  no- 
thing further  was  known  of  the  foundress  than  that 
she  had  executed  the  deed,  and  that  there  was  nothing 
to  explain  the  words  used  by  her,  would  not  the  words 
be  held  to  mean,  Protestant  Dissenting  preachers, 
preaching  Christ's  holy  Gospel  in  any  form  tolerated 
by  law  for  the  time  being  ?     The  Respoudeuts  would 
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restrict  the  meaning  of  the  terms  to  the  preaching  of        1842. 

such  doctrines  only  as  were  tolerated  by  law  at  the       shorb 

time  of  the  execution  of  the  deed.     Why  should  so     -..  ^' 

1                        1              1        /.        1          Wilson. 
narrow  a  construction  be  put  on  the  words  "  for  the        

time  being/'  which  by  themselves  are  capable,  with  the  lef/gShof^^. 

law,  of  beinff  extended  or  narrowed  as  circumstances    ,  

.    -  .^  ^  Argument, 

might  require  ? 

What  were  the  doctrines  that  were  tolerated  at  the 
date  of  this  deed  ?  By  the  Toleration  Act  and  the  Act 
of  the  9th  &  10th  Will.  3,  c.  32,  it  was  lawful,  for  any 
Protestant  Dissenting  minister,  subscribing  to  36  of 
the  Thirty-nine  Articles,  to  preach  any  doctrines  not 
denying  the  Trinity  or  the  Christian  religion  or  holy 
Scriptures ;  so  that  when  Lady  Hewley  executed  this 
deed,  it  may  be  properly  said  that  it  could  contain  no 
trust  for  the  benefit  of  any  person  who  by  writing  or 
teaching  impugned  the  Trinity.  It  might  be  difficult 
to  say  that  it  contained  no  trust  for  a  poor  person 
who  did  not  believe  the  Trinity,  because  that  is  not 
part  of  the  statute ;  but  there  certainly  would  be  no 
trust  in  favour  of  a  person  preaching  against  the 
Trinity ;  there  would  be  no  trust  in  fevour  of  a  person 
who  did  not  subscribe  the  Thirty-six  Articles ;  that 
is  equally  clear;  because  to  preach  Dissenting  doc- 
trines, not  having  subscribed  the  Thirty-six  Articles, 
was  legally  penal. 

The  law  remained  in  that  state  until  the  year  1779, 
when  by  the  Act  19  Geo.  3,  c.  44,  scrupulous  Pro- 
testant Dissenting  preachers,  on  subscribing  the  de- 
claration there  mentioned,  were  relieved  from  sub- 
scription to  the  Articles.  Can  it  be  contended  that 
after  the  passing  of  that  Act,  such  preachers  did  not 
come  within  the  scope  of  Lady  Hewley'^  charity, 
although  at  the  time  she  executed  the  deed,  they,  not 
subscribing  to  the  Articles,  were  not  within  the  mean- 
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1842.        ing  of  Protestant  Dissenting   preachers    of  Christ's 

Shore      ^^^Y  Gospel  ?  If  that  be  held  to  be  the  law  now,  there 

^-          is  no  fit  object  of  Lady  Hewley*s  charity,  for  there  is 

'     not  a  Dissenting  Protestant  preacher  in  the  kingdom 

iJ^Sj^ties,  ^^^  subscribes  the  Thirty-six  Articles;    wherefore 

your  Lordships  must  execute  this  charity  cy  pres ;  and 

in  that  case,  I  quite  assent  to  what  has  been  suggested 
out  of  this  House,  by  one  of  your  Lordships,  that  the 
clergy  of  the  Church  of  England  have  much  the 
fairest  claim ;  they  do  subscribe — 

Lord  Brougham : — I  threw  that  out  for  the  con- 
sideration of  the  parties  twice,  in  the  Court  of  Chan- 
cery ;  I  suggested  that  they  had  better  take  care  that 
the  Attomey-generaUs  hand  did  not  come  in  upon 
them.  I  remember  stating  that  I  knew  that  to  be 
the  opinion  of  a  number  of  learned  divines  upon  the 
subject. 

The  Solicitor-general : — If  it  be  contended  that  the 
subscription  to  the  Articles  is  now,  as  it  was  in  Lady 
Hewley^s  time,  a  necessary  condition  to  the  reception 
of  her  bounty,  I  must  own  that  it  appears  to  me  the 
Church  of  England  has  a  fairer  claim  than  any  of 
these  contending  parties,  as  none  of  them  subscribes 
the  Articles.  But  I  must  assume  that  it  is  the  opinion 
of  the  House  that,  after  the  Act  of  1779,  the  benefits 
of  the  charity  were  not  confined  to  persons  subscribing 
the  Articles,  as  by  that  Act  it  ceased  to  be  a  violation 
of  the  law  to  preach  without  subscribing  to  them; 
and  therefore  parties  otherwise  qualified,  might  be 
entitled  to  participate  in  the  charity,  although  they 
did  not  subscribe  to  the  Articles.  Then,  if  that  be 
fair  and  legitimate  reasoning,  as  I  submit  it  is,  does  it 
not  follow  that  when  the  prohibition  against  preach, 
ing  against  the  Trinity  was  removed  by  the  subse- 
quent statute  of  53  Geo.  3,  c.  160,  all  Protestant 
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Dissenting  preachers  came  within  the  description  of        1842. 
"godly  preachers  of  Christ's  holy  Gospel?"    They       shorb 
are  certainly  preachers  tolerated  by  law  for  the  time  ^• 

being ;  and  preaching  doctrines  tolerated  under  the 
statutes  to  which  I  have  referred,  why  should  they  i^i 

be  excluded  on  the  ground  that  they  teach  doctrines        

that  were  unlawful  at  the  creation  of  the  trust  ? 

The  proposition  of  the  Appellants  is,  that  all  Pro- 
testant Dissenting  preachers  who  became  tolerated  by 
law,  from  time  to  time,  are  now  within  the  operation 
of  this  trust.  It  is  impossible  to  produce  any  decided 
case  exactly  in  point,  in  support  of  that  proposition,  but 
various  analogous  cases  may  be  suggested :  Suppose  a 
charity-trust  to  be  now  created,  whereby  a  party  grants 
land  to  be  cultivated  by  poor  persons  for  their  own 
benefit,  and  next  year  it  should  be  rendered  lawful  to 
cultivate  tobacco  in  this  country,  which  is  unlawful 
now  ;  after  the  repeal  of  the  laws  prohibiting  the  cul- 
tivation of  tobacco,  would  it  not  be  a  due  execution  of 
this  trust  to  let  the  land  be  used  for  the  cultivation  of 
tobacco  ?  Certainly  it  would ;  but  the  author  of  the 
trust  would  not  have  so  meant.  He  meant  that  that 
which  was  to  be  done  was  to  be  legal ;  but  if  he  has 
not,  in  terms,  excluded  the  cultivation  of  tobacco,  it 
must  be  inferred  that  the  only  reason  why  it  was  ex- 
cluded, was  because  the  law  said  it  was  not  lawful ; 
and  when  the  law  ceases  to  say  that,  then  it  becomes 
lawful  to  use  the  land  in  the  cultivation  of  tobacco. 

Suppose  a  party,  in  1830,  established  a  market  to 
be  used  gratuitously  or  upon  easy  terms,  by  parties 
coming  to  it,  and  that  they  were  to  come  now  and  sell 
game  there,  is  that  use  of  the  market  within  the 
trust  ?  It  certainly  was  not  what  was  meant ;  it  was 
never  meant  to  create  a  trust  for  the  benefit  of  parties 
selling  game;  but  the  words  of  the  trust  have  not  ex- 
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1842. 

Shore 
Wilson. 


eluded  persons  from  selling  game.  The  grantor  used 
expressions  constituting  this  a  market,  at  the  time  it 
was  not  lawful  to  sell  game ;  but  when  it  became  law- 
ful, the  selling  of  game  in  the  market  became  as  much 
within  the  trust  as  the  selling  of  any  other  article  within 
it.  So  in  the  time  of  Lady  Hewley  it  was  not  lawful  to 
preach  Unitarian  doctrines.  She  created  a  trust  in 
favour  of  persons  who  should  preach  what  I  must  in- 
terpret to  mean  tolerated  Protestant  Dissenting  doc- 
trine ;  but  Unitarianism  was  not  tolerated  Protestant 
Dissenting  doctrine ;  therefore  there  was  no  trust  ena- 
bling parties  to  preach  Unitarianism.  Subsequently 
it  becomes  lawful ;  then  the  generality  of  the  words 
lets  in  all  those  who  preach  whatever  is,  for  the  time 
being,  the  tolerated  doctrine  that  may  be  preached. 

There  was  among  the  ferocious  penal  statutes  that 
were  passed  in  the  reign  of  Charles  2,  an  Act  "  for 
restraining  Nonconformists  from  inhabiting  Corpora- 
tions : "  and  it  was  enacted  that  the  parsons,  vicars, 
curates  and  other  persons  in  holy  orders,  or  pretended 
holy  orders, — that  is,  the  ejected  ministers, — should 
not  be  allowed  to  inhabit  corporate  towns,  or  within 
five  miles  of  corporate  towns.  Suppose,  after  the  pass- 
ing of  that  Act,  and  while  it  was  in  operation,  some- 
body had  created  a  trust  for  the  benefit  of  the  inhabit- 
ants of  a  particular  corporate  town ;  was  that  a  trust 
created  for  Dissenting  ministers  in  those  corporate 
towns  ?  Clearly  not.  Protestant  Dissenting  ministers 
could  not  bring  themselves  within  the  class  that  were 
to  claim  the  benefit  of  that  trust.  But  would  any  Court 
or  Judge  say  now,  that  any  individuals  having  to  exe- 
cute a  trust  of  that  sort,  must  inquire  whether  any  of 
the  recipients  are  Dissenting  preachers  or  not  ?  Your 
Lordships  sec  that  those  inquiries  would  lead  to  a 
most   alarming  extent.      What  I  have  now    stated 
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hypothetically,  must  have  occurred  in  fact.    It  is  im-        1842. 
j)ossible  to  foresee  what  inquiries  may  become  neces-       shorr 
sary  for  the  execution  of  trusts  created  in  remote  »• 

times,  if  the  Courts,  instead  of  interpreting  the  words         ' 

of  trust  according  to  their  meaning  in  existing  cir-  j^^j^^^^ 

cumstances,  will  endeavour  to  ascertain  not  only  what        

was  the  state  of  the  law  as  to  religion,  but  what  were  ^^ 
the  feelings  and  opinions  of  the  party  creating  the 
trust,  as  evidenced  by  the  state  of  the  law  at  the  same 
period.  Such  inquiries  I  apprehend  to  be  inadmis- 
sible ;  and  even  if  the  private  opinion  of  a  party 
founding  a  charity  could  be  clearly  ascertained  de- 
hors the  deed  of  trust,  that  knowledge  cannot  be  ap- 
plied to  regulate  the  distribution  of  the  charity.  To 
adopt  that  course  would  be — what  every  lawyer  knows 
cannot  be  done — to  attempt  to  find  out  by  extrinsic 
evidence,  not  what  the  author  of  the  trust  said,  but 
what  she  meant  to  say.  It  is  proper  to  remind  the 
House  that  the  deed  of  1704  has  no  reference  what- 
ever to  any  religious  opinions,  except  so  far  as  they 
are  to  be  gathered  from  the  expression  "  godly 
preachers  of  Christ's  holy  Gospel,"  and  from  the  state 
of  the  times  in  which  that  deed  was  executed. 

The  next  deed  is  that  of  1707.  Where  two  deeds 
are  executed  at  the  same  time,  or  so  as  to  form  one 
transaction,  it  is  not  any  deviation  from  the  principle 
of  law,  which  compels  you  to  find  the  meaning  of  the 
deed  within  its  four  corners,  that  you  may  look  at  the' 
concurrent  deed  to  explain  the  other ;  and  if,  there- 
fore, this  deed  of  1707  was  any  part  of  the  same  trans- 
action as  the  deed  of  1704,  you  might  perhaps  have 
looked  at  it  to  explain  the  deed  of  1704.  Certainly, 
if  it  be  lawful,  in  the  construction  of  these  deeds,  to 
inquire  by  matter  extrinsic  what  the  religious  opinions 
of  Lady  Hewley  were,  you  may  look  at  the  deed  of 
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1842.        1707  as  a  test  of  her  opinions  at  that  time;  and  the 

SnoRB      presumption  will  be  irresistible  that  they  were  the 

^'         same  in  1704.     Now,  how  do  we  find  out  what  were 

—  '     her  opinions  in  1707  ?    That  deed,  though  made  be- 
W^^lwi^.  tween  the  same  parties  as  the  former  deed,  does  not 

—  in  any  instance  allude  to  that  former  deed ;  but  it 
'^^'™*"      conveys  to  the  same  trustees  property,  and  amongrt 

other,  the  almshouse  in  York^  which  she  directs  shall 
be  used  by  them  as  an  almshouse  for  poor  people ;  that 
they  were  to  provide  catechisms,  and  give  60  /.  amcmg 
ten  poor  women  upon  the  first  day  of  every  almanack 
month.  Then,  having  so  provided  for  the  almshouse, 
she  directs  the  surplus  to  go, — she  does  hot  say,  in  the 
same  way  as  directed  in  the  former  deed, — but  she  de- 
clares  the  trusts  of  it,  which  are  the  same  as  the  trusts 
of  the  former  deed,  that  is,  to  "godly  preachers/'  and 
80  forth.  In  1709,  there  is  an  indorsement  upon  this 
deed  by  Lady  ^eu7/ey,  directing  tl^at  the  m^agement 
of  the  almshouse,  as  to  the  putting  in  the  poor  people 
upon  any  vacancy,  shall  be  in  the  power  of  the  within- 
named  Thomas  Colton  and  six  others.  Then  there 
are  two  sets  of  rules  left  by  her,  and  referred  to  in 
the  deed ;  the  first  set  to  be  observed  by  the  trustees, 
the  second  to  be  observed  about  the  qualifications 
of  the  poor  people  to  be  elected  ii^to  the  ahns- 
house ;  and  by  these  she  directs  the  almspeople  to  be 
such  as  can  repeat,  among  other  things,  the  Creed 
and  Bowleses  Catechism.  Now,  there  is  no  test  of  that 
kind  applied  by  the  deeds  to  the  "  godly  preachers." 
Was  that  an  intentional  or  accidental  omission  ?  The 
deeds  were  prepared  with  elaborate  care ;  that  is  stated 
by  the  Respondents ;  yet  neither  in  the  deed  of  1704, 
nor  in  the  direction  for  the  application  of  the  surplus 
of  the  rents,  after  providing  for  the  almshouse,  in  the 
deed  of  1707,  is  there  any  such  test  applied  to  the 
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other  objects  of  the  charity ;  but  the  trust  is  a  second        1842. 

time  declared  to  be  for  "  poor  and  godly  preachers/'       shorb 

&c.     It  is  only  in  the  rules  for  the  government  of  the  '^• 

almspeople  that  Lady  Hewky  directed  them  to  repeat        — 

the  Creed  and  catechism ;  and  because  she  gave  that  y^J^J^^ 

direction,  it  is  inferred  on  the  part  of  the  Respondents    ^  —  ^ 

^  ¥     J       Argument* 

that  she  was   a   Trinitarian.      Now,    suppose   Lady 

Hewley  had  said  in  terms  that  Bowleses  Catechism 
contained  her  faith.     If  that  catechism  is  examined, 
no  passage  can  be  found  in  it  inculcating  the  doctrine 
of  the  Trinity.   The  shorter  catechism  of  the  Assembly 
of  Divines  clearly  inculcates  that  doctrine ;  that  was 
the  catechism  that  was  then  in  general  use ;  yet  Lady 
Hewley  did  not  direct  it  to  be  used  in  the  almshouse. 
What  is  the  natural  inference,  then,  to  be  drawn  from 
her  recommendation  of  Bowles'^  Catechism  ?    Clearly 
that  she  did  not  make  a  belief  in  the  doctrine  of  the 
Trinity  a  qualification  even  for  the  almspeople,  and 
that  she  did  not   herself  believe  in   that  doctrine, 
although  she  may  have  believed  in  the  doctrines  of 
original  sin  and  the  atonement,  both  which  are  in- 
directly inculcated  in  Bowles'^  Catechism.     Belief  in 
these  doctrines  does  not  necessarily  imply  belief  in 
the  Trinity.     Many  learned  divines  and  laymen  be- 
lieved in  the  Trinity,  but  not  in  original  sin,  and  vice 
versa.     But  supposing  Lady  Hewley  to  have  believed 
in  the  doctrines  of  the  Trinity  as  well  as  in  original 
sin  and  the  atonement,  I  submit  that  there  is  nothing 
within  the  four  comers  of  the  deeds,  nor  in  the  state 
of  society  at  the  time  they  were  executed,  that  would 
lead  to  the  inference  that  she  meant  to  make  a  con- 
formity to  her  own  religious  belief  a  condition  pre- 
cedent on  the  part  of  those  who  were  to  receive  her 
bounty.     It  still  therefore  remains  for  your  Lordships 
to  decide  this  important  question,  whether,  having 
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1842.       regard,  first,  to  the  mode  in  which  it  is  competent  to 

Shore      Courts  of  Justice  to  construe  deeds,  and,  secondly,  to 
«^-  the  state  of  society  and  of  religious  dissent  at  the  time 

' '     when  those  deeds  were  executed,  you  can  travel  out 

£f^f^!l^g^  of  the  plain,  unequivocal  words  contained  in  them, 

under  the  supposed  notion  that  Lady  Hewley  meant 

'^^'*™*"  to  impose  a  test  of  faith, — whether  you  can,  although 
you  find  nothing  imposing  any  such  test  in  the  words 
of  the  deed,  and  find  nothing  whatever  in  the  state  of 
society  at  the  time  when  the  deed  was  executed,  to 
lead  to  the  inference  that  she  meant  more  than  is  to 
be  found  in  the  words  of  those  deeds, — whether  you 
can  say.  We  will  infer  of  necessity  that  she  meant 
nobody  to  participate  in  her  charity  that  did  not 
entertain  opinions  conformable  with  her  own  ?  That 
is  the  important  question  which  is  to  be. decided,  and 
which,  in  whatever  way  it  be  decided,  your  Lordships 
will  feel  is  one  of  as  great  importance  as  ever  has 
been  submitted  to  this  House. 

It  remains  for  me  to  make  some  observations  upon 
the  decree  which  has  been  pronounced.  If  the  view 
which  1  have  taken  of  the  subject  be  correct,  then  it 
would  follow  that  there  should  have  been  no  decree 
pronounced  at  all,  but  that  the  information  should 
have  been  dismissed.  If  that  view  were  adopted  by 
your  Lordships,  any  observations  as  to  whether  the 
decree  be  a  correct  decree  would  of  course  be  irrele- 
vant. But,  whatever  confidence  I  may  have  per- 
suaded myself  to  feel  in  the  view  that  I  have  already 
submitted,  1  cannot  think  that  I  should  be  doing  my 
duty  if  I  did  not  show  to  your  Lordships  that  even  if 
a  decree  was  to  have  been  pronounced,  this  was  a 
decree  that  never  can  stand.  Suppose  your  Lordships 
shall  be  of  opinion  that  some  directions  are  necessary 
for  the  administration  of  this  charity,  I  beg  leave  to 
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ask  how  the  directions  given  in  this  decree  are  to  be  1842. 
carried  into  effect?  The  Court  declares  that  "  minis-  shore 
ters  or  preachers  of  what  is  commonly  called  Unitarian     _  »»• 

doctrines,  and  their  widows  and  members  of  their        

congregations,  and  that  persons  of  what  is  commonly  jlff^j^^^, 

called  Unitarian  belief  and  doctrine,  are  not  fit  ob-        

jects  "  of  Lady  Hewley's  charities.  Never  was  there  ^^ 
a  decree  so  worded.  Who  can  act  on  "  what  is  com- 
monly called  V  Commonly  called !  By  whom  ?  Is 
the  same  thing  which  A.  calls  Unitarian  belief,  so 
called  by  B.  ?  Have  your  Lordships  judicial  know- 
ledge on  the  subject  ?  Referring  to  the  evidence  in 
the  cause  for  all  the  knowledge  your  Lordships  have 
of  the  subject,  you  will  find  that  Mr.  Wellbeloved,  who 
is  closely  interrogated  on  it,  says,  "  There  is  a  great 
diversity  of  opinion  among  persons  professing  LTnita- 
rian  opinions,  and  there  is  among  them  no  settled  or 
admitted  standard  of  belief,  save  the  holy  Scriptures." 
"  There  are  very  few  persons  whq  agree  in  the  defi- 
nition of  the  term  *  Unitarian,'  and  sects  maintaining 
very  diflferent  religious  opinions  claim  it  for  them- 
selves ;  and  this  defendant  says  he  does  not  agree  in 
some  very  important  points  of  doctrine  with  every 
sect  that  either  takes  to  itself  or  receives  from  others 
the  appellation  of  *  Unitarians.'  "  Yet  this  decree, 
without  having  ascertained  what  constitutes  a  Unita- 
rian, declares  negatively  that  persons  entertaining 
Unitarian  belief  and  doctrine  are  not  fit  objects  of  the 
charity.  That,  it  is  true,  is  what  the  information 
prays ;  and  for  this  reason,  it  is  presumed,  because  Uni- 
tarians are  by  some  persons  held  not  to  be  Christians. 
A  disbelief  in  the  holy  Scriptures  would  be  a  test  for 
ascertaining  who  are  persons  entertaining  Unitarian 
belief  and  doctrines.  But  that  is  not  the  test ;  for 
Mr.  Wellbeloved  says,  "  They  so  believe  in  the  divinity 

VOL.  IX.  I  I 
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1842.       of  the  mission  and  office  of  the  Lord  Jesus  Christ,  and 

Shore      ^^^*  *'^^  ^^^y  Scriptures  of  the  Old  and  New  Testa- 

^  V'  ment  contain  the  revealed  will  of  God.*'     The  infor- 

^^^*     mation  does  not  allege  that  they  are  not  Christians: 

U^Sf^L    ^"  ^^  contrary,  it  speaks  of  them  over  and  over  again 

as  Christians,  and  it  charges  "  that  the  belief  and  doc- 

pgumen  .  j.j,«^gg  ^£  ^.j^^  class,  &c.  of  Christians  commonly  called 
Unitarians  are  set  forth  in  several  of  the  books  circa- 
lated  by  the  British  and  Foreign  Unitarian  Associa- 
tion." Are  the  books  circulated  by  that  association 
to  be  the  test  for  ascertaining  who  are  Unitarians? 
That  they  were  meant  to  be  the  test,  may  be  presumed 
from  the  importance  that  was  attached  in  the  Court 
below  to  the  book  called  the  "  Improved  Version  of  the 
Scriptures,"  which  is  one  of  the  books  found  in  the  cata- 
logue of  those  circulated  by  that  association,  as  appeared 
by  the  extract  from  their  sixth  report  of  their  proceed- 
ings ;  which  was  put  in  evidence,  no  doubt,  for  that 
purpose,  and  to  show  that  some  of  the  Appellants  are 
members  of  that  association.  Now  it  is  a  most  startling 
proposition,  that  because  one  subscribes  to  a  society 
having  for  one  of  its  objects  to  print  and  circulate 
cheap  books  of  controversial  divinity,  he  is  therefore 
to  be  presumed  to  know  and  approve  everything 
contained  in  all  those  books.  As  well  may  any  right 
reverend  Prelate  in  this  House,  and  the  whole  Uni- 
versity of  Cambridge,  be  held  to  be  Mahommedans  for 
having  sanctioned  the  printing  of  Sales  Koran.  There 
is  not  a  particle  of  evidence  that  this  "  Improved 
Version"  was  ever  adopted  by  the  Unitarians.  Indeed 
the  Appellants  say  that  it  is  not  received  by  any 
congregation  of  Unitarian  Dissenters ;  that  it  is  never 
regarded  by  them  but  as  a  book  of  controversial  divi- 
nity ;  that  it  is  never  used  in  their  churches,  nor 
much  referred  to  in  their  studies  ;  and  that,  for  gene- 
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ral  fidelity  as  well  as  beauty,  they  prefer  and  use  the        1842. 
authorised  translation  of  the  Bible*     Yet  this  book —       shobb 
not  this  book  even,  but  the  belonging  to  an  association  v- 

that  circulates  it — is  to  be  made  the  test  that  is  to  be        — 
applied  for  finding  out  persons  "  of  what  is  commonly  w,(5ian^. 

called  Unitarian  belief  and  doctrine  !'*     How  can  the        

Master  in  Chancery,  or  the  trustees  appointed  by  him, 
determine  whether  a  preacher  or  other  person  enter- 
tains what  is  commonly  called  Unitarian  belief  and 
doctrine  ? 

The  decree  declares  that  persons  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine  are  not 
fit  objects  of  the  charity,  and  there  it  stops.  It  is 
to  be  remembered  the  course  of  this  decree  is  merely 
to  state  that  Unitarians,  or  rather  persons  of  what  is 
commonly  called  Unitarian  belief  and  doctrine,  are  not 
fit  objects  of  the  charity,  and  there  it  stops.  It  is  also 
to  be  borne  in  mind  that  there  is  a  very  large  fund  in 
Court,  which  at  the  time  of  the  decree  was  upwards 
of  10,000  /.,  and  now  is  80,000  L  What  is  done  with 
that?  It  is  ordered,  "  That  it  be  referred  to  the 
Master  to  approve  of  a  proper  scheme  for  the  appli- 
cation of  the  residue  of  the  funds  of  the  said  charity." 
What  course  is  the  Master  to  take  ?  He  is  told  that 
persons  holding  what  is  commonly  called  Unitarian 
belief  and  doctrine  are  not  fit  objects.  This  is  not  a 
mere  question  between  the  relators  and  the  defendants, 
the  trustees.  The  parties  really  interested  are  the 
individuals  throughout  the  whole  kingdom  who  may 
be  objects  of  this  trust.  Well,  is  the  Court  to  leave 
it  all  at  sea,  and  say,  "  We  find  it  very  difficult,  and 
all  we  say  is  that  Unitarians  shall  not  have  it,  and 
you,  the  Master,  must  find  out  as  well  as  you  can  who  ^ 
is  to  have  it?''  Is  that  the  way  in  which  the  Courts 
are  in  the  habit  of  dealing  with  decrees  ?    That  is 

ii2 
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1842  not  the  view  that  Lord  Eldon  adopted  in  the  case  of 
"^^^^  The  Attorney-general  v.  Pearson  \  he  did  not  think 
,  ^-  that,  because  there  was  difficulty  in  it,    he   was  to 

*      leave  it  to  chance,  and  let  anybody  that  could   catch 

W^ha^s,  ^^-  What  he  did  is  not  analogous  in  the  present 
—  case,  but  still  it  is  analogous  to  my  present  argument, 
rgnmen  .  ^j^^^  ^^^  Court  is  to  exhaust  the  subject,  and  see  what 
is  to  be  done,  and  not  merely  what  is  not  to  be  done. 
Following  out  that  principle,  which  your  Lordships 
must  do,  if  you  come  to  the  conclusion  that  Lady 
Hewley*s  opinion,  and  conformity  to  Lady  Hewley*s 
opinion,  is  to  be  a  test  of  our  right  to  receive  the  fund, 
you  must  direct  a  reference  to  the  Master,  to  inquire 
what  were  the  tenets  of  Lady  Hewley^  and  what  were 
the  tenets  and  doctrines  of  the  persons  whom  she 
intended  to  benefit  by  her  bounty.  Without  that,  it 
IS  utterly  impossible  that  this  trust  fund  can  ever  be 
duly  administered  ;  not  only  is  it  impossible,  in  time 
to  come,  that  the  trustees  can  duly  administer  it,  but 
that  a  proper  scheme  should  be  proposed  for  the  doe 
administration  of  that  fund  which  is  now  in  Court. 
And  that,  my  Lords,  brings  me  to  this  observation, 
what  means  have  your  Lordships,  or  the  Court  of 
Chancery,  of  ascertaining  whether  parties  do  or  do  not 
entertain  particular  belief?  It  is  difficult  enough 
with  regard  to  preaching.  A  right  reverend  Prelate 
put  this  question  to  me  early  in  the  course  of  my 
argument, "  Who  is  to  decide  whether  what  is  preached 
is  or  is  not  the  Gospel  ?  "  But  if  that  be  difficult,  is 
it  not  increased  in  a  tenfold  degree,  when  you  are 
not  merely  to  ascertain  whether  what  a  party  is 
preaching  is  the  Gospel  of  Christy  but  whether  certain 
old  women,  objects  of  the  charity,  do  or  do  not  enter- 
tain opinions  in  conformity  to  the  opinions  that  were 
entertained  by  Lady  Hewley  in  the  year  1704  ?    No 
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Court  has  the  machiner}'  for  carrying  that  inquiry       .1842. 
into  elFect.     How  are  you  to  ascertain  what  a  person  s       shorb 
religious  belief  is?     What  is  the  machinery  to  be     ,^  ^' 

set  in  motion?     Who  is  to  inquiie?     Is  it  to  be  an         

inquiry  made  toties  quoties  ?  We  do  not  see  half  the  ie^sSmr^. 
difficulties.  The  question  at  present  is  only  as  to  the  a^jTZ" 
doctrine  of  original  sin  and  the  doctrine  of  the  Trinity* 
Suppose,  after  the  decree  is  carried  into  effect  and 
trustees  appointed,  they  should  have  a  new  informa- 
tion filed  against  them,  stating  that  the  fund  is 
distributed  to  persons  who  do  not  believe  in  election 
and  predestination,  in  the  sense  understood  by  Lady 
Hewley :  if  this  decree  is  to  standi  you  cannot  refuse 
an  inquiry  upon  that  point ;  and  if  you  say  that  no 
parties  shall  be  the  recipients  of  the  charity  who  do 
not  entertain  the  particular  doctrines  which  Lady 
Hewley  entertained,  there  is  no  end  till  you  have 
exhausted  every  subject  of  belief  upon  those  abstruse 
questions.  Lady  Hewley  has  said  nothing  of  the 
sort ;  she  left  her  bounty  to  **  godly  preachers  of 
Christ's  holy  Gospel;"  and  if  you  allow  her  opinions 
to  be  entered  into,  you  will  be  creating  difficulties, 
the  end  of  which  you  will  be  quite  unable  to  fathom. 
On  the  subject  of  the  removal  of  the  trustees ;  why 
are  they  to  be  removed  ?  Because  they  do  not  enter- 
tain opinions  in  conformity  to  those  of  Lady  Hewley , 
That  is  a  novel  doctrine ;  it  has  been  in  some  degree 
considered  of  late  in  the  Court  of  Chancery.  By  the 
Municipal  Corporations  Reform  Act,  there  was  cast 
upon  the  Lord  Chancellor  the  duty  of  appointing 
trustees  in  the  place  of  the  trustees  of  all  the  charity 
trusts  that  had  been  held  by  old  corporations ;  and 
though  the  Lord  Chancellor  had  an  unlimited  field  to 
choose  out  of,  he  laid  down  this  very  reasonable  rule : 
Having  to  select  trustees  de  novo^  there  being  nothing 

I  1  3 
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184:2.       to  guide  him,  and  not  being,  like  Lady  Hewley^  a 

Shohb      person  to  select  from  his  own  pleasure  or  feelingSi  he 

WiMON.     ^^^^  down  this  rule : — ^*  In  ordinary  chanties  which 

have  nothing  connected  with  religion  in  them,  I  will 

lef'sSka^B.  leave  it  to  the  parties  to  select  whom  they  please,  and 
Argttment  ^^^^  ^^^^  ^^  adopted :  but  if  it  be  a  charity  relating 
to  the  Church  of  JEngland,  I  will  take  care  that  for 
this  charity  Church-of-^^z^/ane/  trustees  only  shall  be 
selected;"  Tn  the  matter  of  the  Norwich  Charities  {(S). 
It  may  be  very  right,  where  a  public  functionary,  like 
the  Lord  Chancellor,  is  selecting  trustees  de  navOt 
that  he  should  have  regard  to  that  circumstance ;  but 
it  does  not  follow,  because  there  may  be  some  differ- 
ence of  opinion  between  the  trustees  and  founder  of 
a  charity,  that  therefore  they  are  to  be  removed,  or 
are  not  fit  persons  to  be  continued.  No  one  ever 
heard  of  a  bill  or  information  to  remove  a  trustee 
because  he  was  a  Dissenter.  It  might  perhaps  have 
been  open  to  argument,  that  if  these  Appellants  had 
been  great  controversialists,  arguing  publicly  against 
the  known  opinions  of  Lady  Hewlet/^  they  might  not 
be  proper  parties  to  administer  her  charity.  But  that 
is  not  the  case  here.  Is  no  one  to  be  a  trustee  who 
does  not  hold  opinions  conforming  in  all  respects  to 
hers  ?  That  opens  a  source  of  inquiry  as  to  the  fitness 
of  trubtees  for  the  due  execution  of  trusts,  and  appoint- 
ing new  trustees,  that  may  give  rise  to  most  fruitful 
litigation.  The  doctrine  was  never  before  propounded, 
that  a  conformity  of  belief  with  the  founder  of  the 
trust  is  an  essential  ingredient  to  the  due  appoint- 
ment of  a  trustee:  it  is  for  your  Lordships  to  say 
whether  you  will  sanction  that  doctrine. 

It  is  proper  to  remind  your  Lordships  again  that 
these  trustees  say  in  their  answer  that  they  are  will- 

(c)  2  Myl.  &  C.  305. 
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ing  and  desire  to  administer  these  charities  under  the       ib42. 
directions  of  the  Court  of  Chancery.    If  they  have       Shork 
erred  in  the  discharge  of  their  duties,  their  error  arose     ^  ^' 

from  a  misunderstanding.     Lord  JEldon  says,  in  the        

case  of  The  Attorney-general  v.  The  Coopers'  Cam-  u^aChariHes. 
pany^  with  respect  to  the  removal  of  the  master  of  a     , ^ 

*^  *■  Argument. 

charity  school,  "  It  is  not  the  hahit  of  this  Court  to 
remove,  where  there  has  been  a  misunderstanding  as 
to  the  duty;  but  when  that  duty  is  prescribed,  tlie 
master  must  determine  either  to  hold  the  situation, 
doing  the  duty,  or  to  discharge  himself  (rf)." 

The  only  remaining  point  to  which  it  is  necessary 
to  call  your  Lordships'  attention  is  the  subject  of  costs. 
When  the  matter  was  before  the  Vice-Chancellor,  his 
Honor  not  only  gave  the  trustees  their  costs,  but  all 
charges  and  expenses  which  they  in  any  way  had 
incurred  incidental  to  their  defence  to  this  suit ; 
which  clearly  intimated  that,  although  he  removed 
them,  he  thought  no  blame  was  to  be  imputed  to 
them.  If  he  thought  that  they  had  wilfully  miscon- 
ducted themselves,  it  would  have  been  his  duty,  either 
to  make  them  pay  the  costs  of  the  information,  or  not 
give  them  their  costs,  or,  at  all  events,  not  those  com- 
prehensive  costs  which  he  did  give.  It  was  then  con- 
sidered by  the  trustees  whether  they  should  acquiesce 
or  appeal.  Now,  in  considering  whether  it  was  their 
duty  to  appeal,  whatever  may  be  the  event  of  this 
suit,  whether  the  judgment  is  affirmed  in  toto,  or 
modified,  or  the  information  dismissed,  I  ask  is  there 
one  individual  in  your  Lordships'  House,  or  out  of  it, 
who  will  say  that  he  goes  along  with  the  Vice-Chan- 
cellor on  the  grounds  upon  which  he  decided  ?  The 
Vice-Chancellor  gave  his  judgnjent  almost  exclusively 
upon  the  notion  that  the  "  Improved  Version"  of  the 

(rf)  19Ve«.  192. 
I  I  4 
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1842.        New  Testament  was  palmed  by  Unitarians  as  a  dis- 

^^^^      guised  creed  upon  their  followers.     His  Honor  pro- 

^'         ceeded,  in  the  first  place,  to  show  what   were  the 

"Wilson  

'     opinions  of  Lady  Hewley ;  quoting  her  wiH,  and  other 

uftShSL.  w^Ws,  to  show  she  believed  in  the  Trinity  and  Bowles's 

—        Catechism ;  and  then  he  proceeds  thus :  "  Now,  the 
book  mentioned  in  the  catalogue  of  books  at  the  end 
of  the  sixth  report  of  the  Unitarian  Society,  which 
was  called  an  Improved  Version  of  the  New  Testa- 
ment, affords  a  strong  inference  that  the  persons  who 
would  assist  in  the  publication  of  it,   cannot  come 
under  the  description  of  poor  and  godly  preachers  of 
Christ's  holy  Gospel."    And  then  he  goes  on  to  show — 
with  not,  I  think,  the  same  critical  acumen  that  his 
Honor  ordinarily  exhibits  in  matters  of  this  sort — ^the 
extreme  errors  of  some  of  the  translations ;  and  on 
those  grounds  only,  his  Honor  determined  that  parties 
were  not  fit  objects  of  Lady  Hewley's  charity,  who 
entertained  what  is  commonly  called  Unitarian  belief 
and  doctrine.     The  trustees  did  not  feel  that  they 
would  have  done  their  duty  to  the  numerous  persons 
who  looked  up  to  them  for  protection,  if  they  had  not 
brought  the  case  before  the  Lord  Chancellor.     After 
the  appeal  was  heard  for  four  days  by  Lord  Brougham 
(all  heard  except  the  reply),  with  the  assistance  of 
two  of  the  Judges,  Lord  Brougham  quitting  office,  the 
relators  refused  to  let  the  matter  be  adjudicated  by 
Lord  Brougham ;  and  it  then  came  to  be  heard  before 
Lord  Lyndhurst^   and  there  remained   to   be   heard 
before  him  the  last  counsel  for  the  defendants,  and 
the  reply.     The  trustees,  feeling  that  they  would  not 
be  justified  in  taking  any  course  which  would  lead  to 
further  expense,   were  willing  to   leave  it  to  Lord 
Lyndhurst.     His  Lordship  affirmed  the  Vice-Cban- 
4ceUor's  decree,  and  made  the  trustees  pay  their  own 
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costs  of  hearing  before  him,  which  of  course  included        i842. 

the  costs  before  Lord  Brougham.     Now,  I  do  trust      shorb 

that  your  Lordships  will  see  that  it  was  a  hard  inflic-     ^  «^- 

,                        .1             1     .                1                   <•      Wilson. 
tion  upon  the  trustees,  to  be  made  to  pay  the  costs  of        

these  proceedings.  i^6^L. 

Mr.  Knight  Bruce  and  Mr.  Kinderskyj  for  the  '^^'*^**™*° 
Respondents  (e) : — We  appear  for  the  Attorney-general 
in  his  official  capacity,  who  is  the  sole  Respondent  in 
this  appeal.  We  are  instructed  by  those  gentlemen 
who,  under  the  name  of  relators,  are  the  Attomey- 
general's  instruments  for  prosecuting  the  suit,  and  for 
answering  the  Defendants  in  costs,  in  the  event  of  the 
suit  being  declared  improperly  instituted.  The  Ap- 
pellants have  the  benefit  of  having  the  Crown  lawyers 
in  their  private  capacity  of  eminent  counsel. — 

[The  A  ttomey-general: — I  beg  to  say  that  my  learned 
friends  do  not  represent  the  Attorney-general ;  they 
represent  the  relators ;  and  I  believe  in  all  such  pro- 
ceedings in  Courts  of  Equity,  there  are  three  parties 
recognised ;  the  Attorney-general,  the  relators,  and 
the  defendants. — 

Lord  Brougham: — We  distinguish  the  persons; 
you  need  not  trouble  yourself. 

The  Attorney-general: — ^The  Attorney-general  may, 
and  frequently  does,  appear  by  distinct  counsel  from 
those  who  are  counsel  for  the  relators. 

The  Lord  Chancellor : — I  think  we  understand  the 
character  in  which  the  learned  counsel  appear.  The 
Attorney-general  sometimes  appears  separately  from 
the  relators,  when  there  is  a  contest  between  the 
plaintiffs  and  the  defendants.] 

Reserving  to  the  latter  part  of  the  argument  the 

{€)  Mr.  Romxlly  also  appeared  for  the  Respondents :  Mr.  Boot^ 
V39A  with  the  counsel  for  the  Appellants. 


476  CASES  IN  THE  HOUSE  OF  LORD& 

1842.  consideration  of  the  manner  in  which  this  magnificent 

Shore  charity  ought  to  be  applied,  which  is  the  main  ques- 

V-  tion  in  the  cause,  and  assuming  for  the  present  that 

—  '  the  benefits  of  it  were  intended  to  be  confined  to  those 
^^^^^^2^  only  who  believe  in  the  Godhead  of  our  Sayiour,  and 

that  therefore  the  decree  is  correct  in  principle,  we 

first  consider  the  objections  that  have  been  made  to 
the  decree,  consistently  with  the  theory  of  the  judg* 
ment  being  right  on  the  main  question.  The  declara- 
tion complained  of  is,  ^'  that  ministers  or  preachers  of 
what  is  commonly  called  Unitarian  belief  and  doctrine 
and  their  widows,"  &c.  are  not  entitled  to  partake 
of  the  charity.  It  is  said  that  these  terms  are  vagoe 
and  uncertain;  that  the  decree  is  confined  to  one 
declaration  only;  that  it  is  a  negative  declaration, 
and  does  not  go  on  to  declare  in  whose  favour  the 
charity  was  intended.  It  is  true  that  there  are,  upon 
some  minor  points,  shades  of  difference  among  Uni- 
tarians ;  there  may  be  some  who  believe  in  the  doc- 
trine of  original  sin  and  the  atonement,  and  some  who 
do  not.  There  may  be  various  shades  of  doctriual 
difference  between  classes  of  Unitarians,  but  tliere  is 
one  cardinal  point  upon  which  all  agree,  and  without 
which  Unitarianism  cannot  subsist; — the  denial  of 
the  Godhead  of  our  Saviour.  A  man  who  does  not 
deny  the  Godhead  of  our  Saviour  is  not  a  Unitarian; 
a  man  who  does  is  a  Unitarian,  whatever  difierence 
of  opinion  between  him  and  others  there  may  be  on 
original  sin,  the  atonement,  and  minor  points.  Pro* 
testants  hold  different  opinions  upon  different  points, 
and  some  of  great  moment,  but  they  are  nevertheless 
Protestants.  The  Calvinist  is  a  Protestant,  so  is  the 
Lutheran  and  the  Anabaptist ;  because  they  all  agree 
in  some  great  leading  points  which  are  involved  in 
the  description.     So  the  term  **  Unitarians"  is  not  an 
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expression  in  iK^hich  there  can  be  any  ambiguity,  but        1842. 
one  which,  in  common  parlance  and  by  universal       Shobb 
consent,   has  received   a  iSxed  popular  application.  «'• 

But  as  that  term,  by  itself,  may  be  open  to  an  impu-        — 
tation  of  incorrectness, — not  only  on  account  of  tlie  iJ^aS^Au. 
differences  that  exist  between  Unitarians  on  minor        — 
points,  but  also  as  it  may  signify,  in  strictness,  be- 
lievers in  the  Unity  of  the  Godhead,  in  which  others 
also  believe,  consistently  with  their  belief  in  the  God- 
head of  Jems  Christy — the  decree,  adopting  language 
which  has  received  a  conventional  meaning,  uses  the 
expressions  ^^  what  is  commonly  called  Unitarian  be- 
lidT  and  doctrine."     One  can  hardly  conceive  any 
expressions  better  adapted  to  convey  the  idea  of  the 
Judges  whose  decree  this  is;   expressions  affording 
a  plain,  intelligible,  and  sufficient  description  of  the 
persons    who   were   intended   by  that  decree  to  be 
excluded  from  the  charity. 

It  has  been  also  said  that  the  decree  ought  to  have 
gone  further,  that  it  ought  not  only  to  have  contained 
negative  but  affirmative  declarations ;  that  upon  an  in. 
formation  a  Court  of  Equity  is  not  bound  by  the  strict 
rules  of  pleading  which  exist  between  adverse  parties 
in  the  case  of  a  bill,  but  will  exercise  a  greater  lati- 
tude in  giving  relief  upon  an  information.  That  is 
so,  when  the  Court  is  asked  to  do  it  and  the  case  re- 
quires it ;  but  why  should  the  Court  go  further  than 
it  has  gone,  when  neither  of  the  parties  to  the  record 
desired  it  ?  Is  a  Court  of  Justice  to  decide  or  to  raise 
points  which  the  parties  litigant  before  it  do  not  raise 
and  do  not  wish  decided  ?  By  this  information  the 
Attorney-general  thought  fit  to  ask  only  for  <3ommon 
relief;  it  was  competent  to  the  relators  to  ask  relief^ 
if  they  thought  fit,  difierent,  more  extended,  less  ex- 
tended ;  but  that  was  done  by  neither  party.     Was 
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1842. 
Shore 

V. 

Wilson. 


the  Court  to  go  out  of  its  way  to  decide  a  point  not 
raised,  not  upon  the  record,  not  in  issue,  and  on  which 
its  opinion  was  not  wished  ?  The  cases  to  which  the 
Attorney-general,  in  his  argument,  alluded,  are  those 
in  which  one  of  the  parties  to  the  suit  asks  relief  not 
prayed  on  the  record.  In  such  cases  the  Court  says, 
"This  is  a  charity  case,  and  I  will  give  you  swAl 
relief  as  is  proper  upon  the  facts  stated  before  me, 
although  not  prayed  for,  or  asked  at  the  bar/'  To 
that  length  only  do  the  authorities  go. 

There  was  but  one  question  for  decision  in  this 
cause.  The  information  complained  of  a  misapplica- 
tion of  the  charity  funds  to  Unitarian  purposes :  That 
was  the  origin  of  the  suit;  the  only  complaint  on  which 
the  information  was  grounded ;  the  only  contention 
between  the  parties,  who  did  not  think  fit  on  one  side 
or  the  other  to  ask  the  opinion  of  the  Court  on  any 
other  question.  Both  parties  agreed  that  Protestant 
Dissenters  from  the  Church  of  England  were  alone 
intended  to  be  objects  of  the  charity,  and  the  question 
was  whether  Unitarians  came  within  that  description. 
There  was  no  third  party  representing  any  third 
interest.  The  Attorney-general  might,  if  he  thought 
proper,  have  directed  any  other  parties  to  be  repre- 
sented by  counsel,  but  he  did  not  do  so.  If  the  Court 
therefore  had  decided  any  question  as  between  the 
different  classes  of  Trinitarians,  it  would  have  decided 
it  without  a  record,  without  argument,  and  without 
parties.  The  decree  is  a  perfect  model  of  precision 
and  accuracy;  it  does  not  decide  that  Trinitarian 
Dissenters  were  alone  intended,  but  declares  that 
Unitarians  were  not  intended ;  it  is  the  decree  of  a 
careful  Judge,  applying  his  mind  to  the  question 
before  him,  deciding  that  on  which  alone  he  had  the 
means  of  arriving  at  a  safe  conclusion ;  avoiding  the 
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decision  of  unnecessary  points;  above  all,  not  pre-        1842. 
judging  the  absent,  nor  going  into  matter  in  which       shorb 
their  interests  might  be  involved.     If  members  of  the  v. 

Church  of  England  should  ever  claim  to  be  entitled        

to  the  benefits  of  this  charity,  it  will  be  competent  for  i^fS^^^^, 

them,  by  filing  an  information  at  any  time,  to  obtain        

the  opinion  of  the  Court  on  their  title  :  this  decree,      ^^™ 
with  exemplary  caution,  leaves  that  question,  and 
also  all  questions  between  different  classes  of  Trini- 
tarians, entirely  open. 

If  the  trustees  are  properly  removed,  what  right 
have  they  to  bring  under  discussion  those  questions, 
or  any  question  regarding  the  future  administration 
of  the  charity,  which  they  have  ceased  to  administer, 
and  in  which  they  cannot  allege  that  they  have  any 
interest?  If  they  were  continued  as  trustees,  they 
would  then  have  a  right  to  further  directions  for  the 
conduct  of  the  cause  and  of  the  charity  ;  but  if  they 
are  properly  removed,  they  cannot  be  heard  to  make 
even  a  suggestion  on  the  subject.  Now  let  us  con- 
sider whether  those  trustees  were  properly  removed ; 
still  assuming  that  the  principle  of  the  decree,  on  the 
main  question  of  the  application  of  the  charity,  is 
right.  All  the  trustees,  except  the  Messrs.  Heywood^ 
Mr.  John  Wood^  and  Mr.  Palmes^  are  admitted  to 
be  Unitarians ;  Mr.  John  P.  Heywood  is  dead,  and 
therefore  it  is  useless  to  discuss  whether  he  ought  to 
be  continued  a  trustee ;  the  offer  was  made  to  him, 
and  was  declined.  Mr.  Palmes  being  a  member  of 
the  Church  of  England^  that  alone  would  be  suflBcient 
ground — but  it  is  not  the  only  ground — of  removing 
him  from  the  trusts  of  a  Dissenting  charity.  It  is  impos- 
sible to  say,  from  the  answers  of  Mr.  Peter  Heywood 
and  Mr.  JVoody  whether  they  are  Unitarians  or  not ; 
the  information  did  not  charge  that  they  were,  but 
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1842.        it  may  be  well  assumed  that  neither  would   desire 

Shobb       to  be  continued  in  this  trust  on  the  ground  of  not 

Wilson.     ^^^S  Unitarians.    The  principal  ground  on  wiiieh 

the  removal  of  all  the  trustees  rests  is,  the  misappli- 

U/sSharitki.  cation  by  them  all  of  the  funds  of  the  charity.  It  if 
Anrume&t.  ^P^^  *^^^  ground  chiefly  that  Lord  Lyndhnrst  puts 
their  removal  {f).  But  we  submit  that  Umtariani 
ought  never  to  have  been  appointed  trustees  of  this 
charity,  and  if  there  was  ever  any  case  which  would 
support  that  view  more  strongly  than  another,  it  is 
that  case  of  the  Norwich  Charities  referred  to  by  the 
Solicitor-general,  which  is  a  recognition  fby  the  high- 
est authority  of  every  principle  that  we  can  desire 
to  support  our  present  argument.  "  The  Master/' 
says  the  Lord  Chancellor  (^),  ^^  in  selecting  the  new 
trustees,  has,  with  my  entire  concurrence,  whenever  the 
charity  was  for  Church  purposes,  selected  as  trustees 
persons  who  were  members  of  the  Church  of  England, 
It  has  been  thought  proper  that  when  the  object  of 
the  trust  has  been  exclusively  connected  with  one 
particular  religious  party,  the  trustees  who  were  to 
have  the  control  over  it  should  be  of  the  same  reli- 
gious party."  Every  man  of  common  sense,  to  what- 
ever creed  he  may  belong,  must  agree  in  the  accuracy 
of  these  principles,  whether  they  be  applied  for  one 
church  or  another;  and  on  these  principles  we  ask 
that  this  question  may  be  decided ;  that  the  persons 
to  administer  this  religious  charity  should  belong  to 
that  class  of  religionists  to  which  the  charity  was 
appropriated ;  and  that  therefore  every  Unitarian 
appointed  a  trustee,  was  improperly  so  appointed. 

Great  and  grevious  complaints  have  been  made  by 
the  counsel  for  the  Appellants  of  the   reception  cf 

(/)  Vide  supra,  p.  401.  {g)  2  Myl.  &  C.  305. 
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inadmissible  evidence  in  this  cause,  but  they  have  not       1842. 
put  the  House  in  a  condition  to  determine  whether      shore 
evidence  has  or  not  been  improperly  received  in  the     ^  ^- 
Court  below;  for  their  petition  of  appeal  raises  no        — 
question  as  to  evidence,  but  alleges,  in  the  ordinary  fifv^^^^. 

terms,  error  in  the  decree,  of  course  upon  the  mate^^        

rials  on  which   the  decree  is   founded.     If  parties  ° 

appealing  mean  to  object  to  the  reception  of  evidence, 
they  ought  to  state  that  objection  in  their  petition  of 
appeal;  at  least  the  petition  should  suggest  that 
ground  of  objection  to  the  decree.  Lord  JEldoUj  on 
objections  being  made  at  this  bar  to  the  reception  of 
improper  evidence  in  the  Courts  below,  used  always 
to  call  for  the  petition  of  appeal,  to  see  if  it  raised  the 
question.  A  great  part  of  the  evidence  alleged  to 
have  been  improperly  received  in  this  cause,  went  to 
show  that  the  religious  principles  of  Unitarians  were 
opposed  to  or  at  variance  with  the  principles  of  Pres- 
byterian and  Trinitarian  Christians.  We  admit  that 
this  evidence  is  to  be  taken  only  as  the  opinions  of 
learned  men,  conversant  with  the  subject,  and  as  de- 
ductions from  their  historical  and  controversial  reading. 
It  was  proved  that  a  great  majority  of  these  trustees  were 
Unitarians :  that  four  of  them  were  members  of  the 
British  and  Foreign  Unitarian  Association,  the  prin- 
cipal  object  of  which  is  the  promotion  of  Unitarian 
worship  in  Great  Britain  and  abroad,  by  assisting 
poor  congregations ;  by  sending  out  missionary 
preachers;  by  the  publication  and  distribution  of 
tracts,  controversial  and  practical,  in  a  cheap  form, 
setting  forth  the  belief  and  doctrine  of  Unitarians: 
that  more  than  a  due  proportion  of  the  funds  of 
the  charity  was  applied  to  Unitarian  purposes :  that 
all  the  five  exhibitions  limited  by  the  foundation 
deed,    and    one   more,   were   given   to  students   in 
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1843.  MoMciesier  College,  a  Unitarian  semiiianr;  and 
that  though  Mr.  fFdlbtlovedj  the  Unitarian  principi! 
and  professor  of  theology  in  that  college,  had  tbcse- 
from  an  income  of  263  L^  and  could  not  therefiHt 
come  under  the  description  of  a  poor  and  godly 
preacher,  yet  he  received  80/.  annually  firom  dib 
charity.  The  greatest  struggle  between  the  counsd 
in  the  Courts  below  was  on  the  admissibility  of  the 
memorial  to  the  trustees  bom  the  minister  and  ooih 
gr^adon  of  the  Unitarian  church  at  Rassemdale  in 
Lancashire;  yet  the  petition  of  appeal  does  not  com- 
plain of  its  reception  in  evidence.  That  memorial 
stated  the  separation  of  the  memoralists  from  the 
Methodist  connexion,  and  that  they  examined  the  doc- 
trines of  original  sin  and  the  atonement,  and  discarded 
them  as  unscriptural  and  irrational ;  and  lastly,  that 
they  relinquished  the  doctrine  of  the  divinity  of  Ckritt: 
yet  upon  that  memorial,  which  no  one  can  read  with- 
out shuddering  at  the  language  contained  in  it,  the 
trustees  grants  the  assistance  that  was  asked.  How 
can  it  be  contended  that  it  was  not  the  duty  of  the 
Court  to  remove  trustees  who  so  misapplied  the  chari^ 
funds  ?  After  being  guilty  of  such  plain  breaches  d 
trusts,  they  were  treated  most  leniently  in  not  being 
charged  with  costs. 

But  kindness  does  not  always  beget  gratitude.  It 
was  in  hopes  of  having  an  end  put  to  this  expen* 
sive  suit,  that,  at  the  pronouncing  of  the  decree,  the 
then  leading  counsel  for  the  Respondents  consented 
that  not  only  the  defendants*  costs  in  the  cause,  but 
all  their  expenses  incurred  about  it,  should  be  paid 
out  of  the  charity  funds.  The  result  expected  did  not 
follow;  the  defendants  appealed  to  the  Lord  Chan- 
cellor, and  they  now  complain  that  when  that  i^peal 
was  dismissed,  their  costs  were  not  allowed  Uiem. 
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There  may  be  cases  in  which  it  would  be  competent        1842. 

to  the  Court,  where  there  is  a  fund,  not  merely  to      shobb 

exempt  an  unsuccessful  Appellant  from  payment  of         «'• 

costs,  but  even  to  allow  his  costs  out  of  the  fund ;  but       

those  cases  are  exceptions  to  the  general  rule,  and  le^sShJ^,-. 

depend  upon  the  nature  of  the  questions  in  the  appeal    ,  

J  1        •         .  A    1  .  II  -iTTi         Argument 

and  on  the  situation  of  the  parties  appellant.     What 

difficulty  was  there  in  the  question  in  this  case  to 
justify  an  appeal  ?  Why  should  the  removed  trustees 
think  it  their  duty  to  appeal  ?  Might  not  they  leave 
the  public  interests  to  the  protection  of  those  to  whom 
the  law  entrusted  them — the  law  officers  of  the 
Crown  ?  If  they  meant  to  be  patriotic  and  take  on 
themselves  to  represent  the  public  interest,  why 
should  they  grudge  a  little  expense  ?  They  put 
themselves  in  a  position  for  which  the  whole  body 
of  Unitarians  feel  obliged  to  them,  and  that  ought  to 
be  their  sufficient  reward.  But  it  has  been  said  that 
the  Vice-Chancellor  recommended  an  appeal.  That 
must  be  a  mistake ;  any  such  recommendation  would 
be  inconsistent  with  the  course  of  his  Honor's  judg- 
ment, which  imports  a  clear  and  strong  conviction  on 
the  subject.  His  Honor  might  indeed  have  con- 
sidered an  appeal  very  probable;  for  there  was  not 
only  involved  in  the  cause  the  odium  Theologicumy 
but  there  was  also  a  fund  in  medio;  and  all  who  have 
experience  in  Courts  of  Justice,  know  that  there  is 
no  more  fertile  source  of  litigation  than  those  two. 
Under  the  circumstances,  there  was  no  hardship  at 
all  in  that  part  of  the  Lord  Chancellor's  order  refus- 
ing the  Appellants  their  costs,  particularly  when  it 
is  known  that  the  Respondents,  with  the  Attorney- 
general's  consent,  paid  them  the  costs  of  the  abortive 
hearing  of  the  appeal  before  Lord  Brougham. 

With  regard  to  the  objection  raised  at  the  bar  to  the 

VOL.  IX.  K  K 
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1B42.       reception  of  evidence,  although  the  Appellants  do  not 

Shorb      complain  of  it  in  their  petition,  still  the  Respondents 

^  are  prepared  to  answer  it.     No  lawyer  can  deny  that 

—  *     it  is  the  duty  of  a  Court  of  Justice,  in  expounding 
i^^^to.  written  instruments,  to  put  itself  in  the  situation  of 

the  maker  of  the  instruments,  to  try  to  have  the  same 

knowledge  he  had,  and  to  be  surrounded  with  the 
same  circumstances.     A  familiar  illustration  of  this 
necessity  occurs  in  determining  questions  arising  on 
devises  or  bequests  to  "  children."     Who  can  deter- 
mine the  application  of  that  word,  without  first  know- 
ing the  state  of  the  testator^s  family,  and  the  circum- 
stances surrounding   him?    The  word  "children** 
includes  natural  children,  if  the  testator  has  any,  and 
has  not  legitimate  children ;    if  he  has  both,  then 
the  legitimate  children  only  take.    So  if  one  uses  the 
terms,  "  divine  worship,"  "  religious  worship,*'  "  the 
propagation  of  religion,"  these  being  terms  techni- 
cally relative  to  the  person  using  them,  their  interpre- 
tation is  so  inevitably  connected  with  his  opinions 
and  habits,  that  until  these  are  known  the  meaning 
of  the  terms  used  cannot  be  known.     If  a  person  of 
the  Jewish  persuasion  bequeaths  a  sum  of  money  for 
the  promotion  of  religious  worship,  is  it  to  be  applied 
to  the  Metropolitan  Church  Building  Society  ?     If  a 
Roman  Catholic,  whose  charities  are  now  placed  by 
law  on  a  footing  with  those  of  Protestant  Dissenters, 
bequeaths  a  sum  for  the  purposes  of  religious  wor- 
ship, would  it  not  be  contrary  to  common  honesty  to 
contend  that  it  should  be  applied  to  Protestant  pur- 
poses ?     The  words  of  gift  in  all  these  cases  must  be 
construed  with  reference  to  the  habits  and  opinions  of 
the  individual  who  uses   them ;    and   without  first 
knowing  these  opinions  and  habits,  no  Judge  can 
arrive  at  the  true  construction  of  them. 
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The  cases  upon  the  admission  of  extrinsic  evidence       i^^ 
in  aid  of  the  interpretation  of  written  instruments,  are       Shobb 
collected  and  analyzed  in  Mr.  Wigram^s  excellent     wilsow. 
treatise,  which  contains  everything  that  is  required     j^JTTr 
to  be  known  on  the  subject.     He  states  in  the  fifth  i^tChixrme$, 
proposition,  that, "  for  the  purpose  of  determining  the    javwvax^ 
object  of  a  testator's  bounty,  or  the  subject  of  dispo-> 
8ition,  or  the  quantity  of  interest  intended  to  be  given 
by  his  will,  a  Court  may  inquire  into  every  material 
fact  relating  to  the  person  who  claims  to  be  interested 
under  the  will,  and  to  the  property  which  is  claimed 
as  the  subject  of  disposition,  and  to  the  circumstances 
of  the  testator  and  of  his  family  and  affairs,  for  the 
purpose  of  enabling  the  Court  to  identify  the  person 
or  thing  intended  by  the  testator,  or  to  determine  the 
quantity  of  interest  he  has  given  by  his  will."    Every 
part  of  that  proposition  is  supported  by  a  great  num- 
ber of  cases  of  the  highest  authority  (A).     In  Doe  d. 
Gore  V.  Langton  (i),  Lord   Tenterden^  in  delivering 
the  judgment  of  the  Court,  said,  "  Our  opinion  in 
this  case  is  founded  upon  the  will  of  the  testator, 
together  with  such  only  of  the  extrinsic  facts  as  fur- 
nish the  date  of  the  purchase  and  the  situation  of 
the  lands  in  question,  and  show  that  IVilUam  Gore  * 

Langton^  the  defendant,  was  the  eldest  son  of  the 
testator,  and  had  married  a  lady  of  fortune  and  taken 
her  surname  of  Laiigton  in  addition  to  his  own,  and 
that  the  ancient  seat  of  the  Gore  family  was  at  Bar^ 
rowj  the  eldest  son  residing  at  Newton  Park ;  and 
all  these  facts  were  undoubtedly  admissible  in  evi- 
dence." In  Doe  d.  Jersey/  v.  Smith  (A),  Mr.  Justice 
Bayley  siiid,  "  The  evidence  here  is  not  to  produce  a 
construction  against  the  direct  and  natural  meaning 

Qi)  See  Treat,  from       53  to  (i)  2  Barn.  &  Ad.  680. 

p.82  (3d  ed.)  k)  2  Brod.  &  B.  553. 
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1842.        of  the  words,  not  to  control  a  provision  which  was 

Shore       distinct  and  accurately  described,  but  because  there  is 

^«  an  ambiguity  upon  the  face  of  the  instrument,  because 

—  '      an  indefinite   expression  is   used,  capable  of  being 
W^l^a^B.  satisfied  in  more  ways  than  one ;  and  I  look  to  the 

state  of  the  property  at  the  time,  to  the  estate  and 

'^™*"      interest  the  settler  had,  and  the  situation  in  which  she 

stood  with  regard  to  the  property  she  was  settling,  to 
see  whether  that  estate,  or  interest,  or  situation,  would 
assist  us  in  judging  what  was  her  meaning  by  that 
indefinite  expression.'*    And  the  same  learned  Judge 
repeated  these  observations,  and  took  a  more  extensive 
view  of  the  subject,  in  giving  his  opinion  to  this  House 
on  the  same  case,  when  it  was  brought  here  by  writ 
of  error  (/) .    In  Doe  d.  Templeman  v.  Martin  (m),  Mr- 
Baron  (then  Justice)  Parke  said,  "  I  think  facts  and 
circumstances  relating  to  the  subject  of  the  devise  are 
admissible;  such  as  possession  by  the  testator^  the 
mode  of  acquiring,  local  situation,  and  the  general 
state  of  the  testator's  property.     The  Court  may  take 
such  things  into  consideration,  so  as  to  put  themselves 
in  the  place  of  the  testator,  and  then  see  how  the 
terms  of  the  will  affect  the  property."     And  Lord 
Brougham,  in  Guy  v*  Sharpe  (w),  observed,  "  On  the 
reception  of  extrinsic  evidence,  with  a  view  to  aid 
the  construction  and  give  explanation,  not  to  alter 
or  control  the  sense — a  purpose  for  which    it    can 
never   be  received — there   is  a  manifest   difference 
between  the  declarations,  whether  verbal  or  written, 
of  a  testator,  and  the  proof  of  facts  and  circumstances, 
by  the  knowledge  of  which  the  Court,  when  called 
upon  to  construe,  may  be  placed  in  the  same  situation 

(0  See  Smith  v.  Earl  Jersey,  (m)  1  Nev.  &  M.  524 ;  S.C. 

3  Bli.  pp.  389  to  394.  4  B.  &  Ad.  77. 

(n)  1  Myl.  &  K.  602. 
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with  the  party  who  made  the  instrument,  and  may  1842. 
thereby  be  the  better  able  to  understand  his  meaning/'  Shorb 
Though  most  of  the  reported  cases  turn  upon  the  con-  ^* 

struction  of  wills,  the  same  principle  of  construction        

applies  to  deeds ;  there  cannot  be  any  difference  in  j^ShwliJ^. 

this  respect   between   deeds  or   other  writings  and     .   

wills.  ^'^•'"*' 

No  Judge  can  interpret  the  word  "  godly,"  used  in 
those  deeds  by  Lady  Hewley,  until  he  knows  who  and 
what  she  was.  It  is  a  relative  term ;  that  which  is 
godly  in  one  sense,  is  ungodly  in  another;  that 
which  is  godly  to  Unitarians  may  be  ungodly  to 
Trinitarians  :  it  is  a  term  that  includes  an  unavoidable 
reference  to  the  person  who  uses  it ;  to  his  opinions 
and  modes  of  thinking,  as  testified  by  his  habits  of 
acting ;  and  it  is,  therefore,  a  term  the  construction  of 
which  is  impossible  without  knowledge  of  those  habits. 
There  is  the  further  circumstance  to  be  considered, 
that  the  word  may  have  a  far  different  meaning  in 
1704  from  its  meaning  at  the  present  time.  The 
fashion  in  words,  as  in  dress  and  other  matters,  is 
subject  to  frequent  change.  Words  used  by  the  best- 
educated  persons  in  the  reign  of  Queen  Anne  are  now 
disused  altogether,  or  applied  to  matters  essentially 
different;  and,  therefore, in  construing  an  instrument 
made  many  years  ago,  we  are  not  to  confine  ourselves  to 
the  meaning  of  the  terms  contained  in  it  as  they  are  now 
used,  but  must  consider  their  meaning  and  ordinary 
application  at  the  time  of  the  date  of  the  instrument. 
Upon  this  subject  an  eminent  divine  (Dr.  Waterland)y 
in  the  collection  of  his  works  by  Van  Mildert  (vol.  3, 
p.  258),  expresses  himself  thus,  with  the  precision  of 
a  lawyer: — "It  is  to  be  considered  that  Scripture 
consists  of  words,  and  that  words  are  but  signs,  and 
that  common  usage  and  acceptation  are  what  must 
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184^       settle  their  meaning.  And  when  anything  comes  down 

Shobb      ^^  ^^  ^^  ^  ^^^  language,  as  Scripture  now  does,  the 

^*         customary  use  of  words  in  that  language  at  the  time 

—  '     when  they  were  spoken  or  written,  must  be  the  rule 
le^sShai^.  and  measure  of  interpretation;  only  taking  in  with  it 

the  drift  and  intention  of  the  speaker  or  writer,  so  &r 

as  it  may  be  certainly  known  or  probably  presumed 
from  evidences  or  circumstances/' 

It  is  worthy  of  observation,  in  closing  this  answer 
to  the  Appellants'  objection  to  the  decree  as  founded 
on  improperly  admitted  e^adence,  that  wliile  th^ 
have  insisted  that  no  evidence  was  receivable  of  Lady 
Hewley's  religious  habits,  they  have  described  ha 
throughout  their  printed  case  as  a  Nonconformist, 
who  intended  the  benefit  of  her  charities  for  those 
Nonconformists  who  are  called  Presbyterians.  Hov 
could  they  have  so  described  her  and  her  charities 
without  having  recourse  to  extrinsic  evidence  ?  She 
does  not  so  describe  herself  in  the  deeds.  Never  have 
arguments  been  urged  more  pointedly  allegantes  C0ih 
traria  than  those  which  have  been  addressed  to  the 
House  by  those  Appellants. 

We  now  come  to  the  main  and  really  important 
part  of  the  case;  the  establishment  of  the  positioa 
which  we  have  hitherto  assumed  to  be  true,  namely, 
that  persons  who  deny  the  Godhead  of  our  Saviour 
Jesus  Christ  are  not  fit  objects  of  Lady  Hev>Uy% 
charities.  It  has  been  a  great  struggle  of  the  Appel- 
lants, as  well  in  the  Courts  below  as  at  this  bar,  to 
show  that  Lady  HewUy  was  not  only  a  Noncon- 
formist,  but  that  she  was  adverse  to  all  creeds  and 
forms,  and  substantially  of  latitudinarian  principles, 
indifferent  to  any  particular  tenets  of  religion*  hold- 
ing only  that  a  believer  in  the  Bible  might  deduce 
from  it  what  doctrines  he  pleased,  so  that  he  did  80 
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conscientiously  and  to  the  best  of  his  judgment.  To  1842. 
the  numerous  quotations  from  learned  writers,  lay  and  shom 
divine,  and  to  all  the  laboured  arguments  for  the  Ap-         ^' 

pellants  on  that  point,  a  sufficient  and  a  conclusive       

answer  is  given  in  the  opinion  delivered  by  Mr.  jj^^^!^. 
Baron  Alderson  to  Lord  Lyndkurst: — "We,'*  says  — 
that  learned  Judge,  "  were  much  pressed  with  quota-  ^^"^'^ 
tions  from  various  authors  on  this  point  by  the  learned 
gentlemen  who  argued  for  the  defendants ;  but  they 
have  failed  to  satisfy  us  even  as  to  the  probability  of 
any  such  catholic  intention  having  been  entertained 
by  Lady  Hewley'^  "  The  greater  part,  if  not  the  whole 
of  those  quotations,  seem  to  us  applicable  rather  to 
the  terms  of  Church  communion  than  to  the  present 
subject ;  for  the  question  now  is  upon  a  charity  to  be 
devoted  to  the  active  propagation  of  doctrines  by  pe- 
cuniary encouragement  given  to  their  professors ;  and 
is  not  whether,  without  any  particular  test,  it  may  not 
be  allowed  to  persons  differing  on  material  points  to 
waive  them,  and  notwithstanding  to  associate  in  one 
religious  community  together."  "  This  argument  as 
to  a  supposed  catholic  intention,  seems  inconsistent  also 
with  the  probabilities  of  this  case.  Lady  Hewley  must 
have  had  fixed  religious  opinions,  conscientiously  and 
strongly  felt  by  her,,  or  else  it  is  not  likely  that  she 
would  have  made  this  foundation."  "  Those  who  enter- 
tain what  are  called  latitudinarian  notions  on  such  sub* 
jects,  are  not  commonly  those  who  leave  their  property 
in  this  way.  But  waiving  this,  it  seems  to  us  clear 
that  Lady  Hewley^  by  requiring  the  Apostles'  Creed, 
or  any  definite  creed  at  all,  as  a  necessary  qualifica- 
tion in  this  case,  has  herself  given  a  decisive  answer 
to  this  argument,  and  has  negatived  the  probability 
of  her  having  ever  entertained  this  supposed  catholic 
intention  (o)." 

{p)  Vide  antcy  pp.  387  and  388. 
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1842.  It  is  abundantly  proved  by  the  documentary  eyi- 

Shorb      dence  in  this  cause,  that  Lady  Hewley   was  a  firm 
V-  believer  in  the  Godhead  of  our  Saviour,  in  the  doc- 

—  trines  of  the  Trinity,  original  sin,  and  the  atonement 
i^S£^B.  J*  ^^  proved  by  her  will,  and  the  wills  of  her  husband 
and  of  her  friend,  trustee,  and  spiritual  adviser,  Dr, 
Coltouy  and  by  the  funeral  sermon  preached  by  bim 
upon  her  death.  And  if  further  proof  were  required, 
it  is  supplied  by  her  directions  that  the  poor  alms- 
people  should  repeat  the  Creed  and  Bowleses  Cate- 
chism. No  doubt  she  meant  the  Apostles*  Creed,  as 
it  is  the  only  creed  ever  mentioned  without  a  prefix; 
and  her  using  the  word  "  creed"  simply,  evinces  her 
familiarity  with  it  us  a  matter  of  which  she  was  con- 
stantly hearing.  No  one  denies  that  the  Creed  enun- 
ciates the  doctrine  of  the  Trinity.  The  witnesses 
say  that  the  Catechism  also,  which  must  be  taken  to 
include  the  texts  of  Scripture  referred  to  in  the  mar- 
gin, is  Trinitarian.  The  question  is  matter  of  science; 
and  we  arc  bound  to  listen  to  those  scientific  wit- 
nesses, on  this  as  on  other  questions  of  science.  It  is 
admitted  that  the  Catechism  inculcates  the  doctrines 
of  original  sin  and  the  atonement,  which  are  rejected 
by  Unitarians ;  so  that  neither  the  Creed  nor  Bowles's 
Catechism  could  be  used  by  Unitarians ;  and  accord- 
ingly, since  they  got  into  the  management  of  the 
charities,  both  have  been  disused  in  the  almshouse. 

The  next  question  is,  whom  did  Lady  Hewley^ 
herself  being  a  Trinitarian,  point  out  as  objects  of 
her  bounty,  by  the  description  of  "  godly  preachers,** 
"godly  persons,'*  &c. ?  The  reverend  and  learned 
witnesses.  Dr.  Pye  Smith,  Dr.  Bennett,  and  Mr. 
Manning  Walker,  who  were  examined  in  this  cause, 
all  agreed  that,  from  their  acquaintance  with  the 
publications  of  the  time  of  Lady  Ilcwiey,  they  were 
able  to  say  that  the  words  "  godly  preachers  "  and 
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*^  godly  ministers"  were  then  employed,  in  conver-        i842. 
sations  and  writings  by  Nonconformists,  to  designate       shorb 
Dissenting  preachers  and  ministers  generally;  that  »• 

in  their  ordinary  application  they  became  terms  of        * 

distinction  between  those  and  the  ministers  of  the  i^^^^^ 

Established  Church ;  that  the  term  "  Presbyterian  '*        

was  commonly  used  as  the  description  of  a  class 
or  denomination  of  English  Protestant  Dissenters, 
whose  religious  belief  was  not  Unitarian  but  Tri- 
nitarian, differing  from  the  class  of  English  Pro- 
testant Dissenters  called  Congregationalists  in  the 
mode  of  admission  to  or  exclusion  from  the  holy 
communion,  and,  so  far  as  Baptists  were  concerned, 
in  the  matter  of  infant  baptism ;  that  all  these  Dis- 
senters believed  in  the  doctrine  of  the  Trinity,  there 
being  then  no  party  called  Unitarian  Dissenters  in 
existence ;  that  it  would  have  been  considered  by  the 
Presbyterians  a  calumny  injurious  to  their  body  to 
have  it  imputed  to  them  that  they  denied  the  doctrine 
of  the  Trinity ;  that,  in  point  of  doctrinal  sentiments 
and  religious  faith,  there  was  no  diflFerence  between 
Presbyterians,  Independents,  and  Congregationalists, 
at  the  time  of  the  foundation  of  those  charities ;  and 
the  Presbyterians  being  by  far  the  most  numerous 
body,  the  three  classes  were  called  by  that  name. 

There  is  no  question  that  all  these  three  classes  of 
Protestant  Christian  Dissenters  were  within  the  scope 
of  Lady  Hewley's  charities ;  all  of  them,  like  herself, 
believing  in  the  Trinity,  and  in  the  other  essential 
doctrines  of  Christianity.  It  now  becomes  necessary 
to  decide  whether  Unitarians,  who  by  their  own  ad- 
mission reject  these  doctrines  as  unscriptural  and 
irrational,  can  be  brought  within  the  description  of 
"  godly  preachers  and  persons,''  in  the  sense  in  which 
these  words  were  used  by  Lady  Hewley.     Let  us  see 
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1842. 
Shobb 
Wilson, 


what  Unitarians  are,  and  were  at  the  time  of  the  foun- 
dation of  these  charities.  We  cannot  clearly  collect 
their  religious  doctrines  from  the  answers  of  Mr. 
Pf'eilbeloved  or  the  other  Appellants.  We  find  some 
knowledge  of  their  principles  in  the  sixth  report  of 
**  the  British  and  Foreign  Unitarian  Association^*'  to 
which  some  of  the  Appellants  belong ;  but  they  are 
declared  most  unreservedly  in  the  sermons  of  the 
reverend  Appellants  Mr.  Wellbeloved  and  Mr.  Kenrick, 
both  trustees  of  these  charities.  All  these  documents 
are  contained  in  the  printed  papers  laid  before  the 
House,  and  they  show  that  the  sect  of  Unitarians  take 
credit  to  themselves  for  rejecting  as  irrational  and 
contrary  to  the  Scriptures  several  doctrines  which  all 
other  sects  consider  to  be  essential  doctrines  of  Chris- 
tianity. Dr.  Bennett  J  whose  evidence  has  been  before 
referred  to,  says  of  them,  "  There  is  a  sect  usually 
calling  themselves  Unitarians,  but  who  used  to  be 
called  SocinianSy  and  who  are  often  by  the  ignorant 
vulgar  called  Presbyterians.  The  term  Unitarians  has 
been  chosen  by  themselves,  and  is  now  generally  con- 
ceded to  them  by  courtesy,  to  the  sacrifice  of  theolo- 
gical accuracy ;  for  it  assumes  that  they  alone  believe 
the  unity  of  the  Deity,  though  Trinitarians  declare 
their  belief  in  the  Divine  unity;  but  as  the  term 
Socinian  is  now  generally  offensive  to  those  who  used 
to  be  called  by  the  name,  and  as  they  declare  that 
they  do  not  agree  with  Sodnians  in  everything,  the 
term  Unitarian  has  been  suffered  to  pass  current ;  but 
as  those  who  are  called  Unitarians  generally  occupy 
meeting-houses  that  were  built  for  Presbyterians,  and 
as  the  present  occupants  can  legally  hold  them  only 
under  the  profession  of  being  Presbyterians,  they  for 
a  long  while  called  themselves  by  that  name;  and 
thus  among  the  ignorant  the  term  Presbyterian  has 
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been  supposed  to  be  synonymous  with  Unitarian,        1S42. 
greatly  to  the  discredit  of  the  real  Presbyterians,  and       shobb 
to  the  confounding  of  all  theological  distinctions/'   A     ^  ^^^ 

reference  to  the  publications  of  eminent  theological        

writers  will  show  that  what  is  called  Unitarianism  was  j^^karUUg. 
considered  by  the  Nonconformists  of  Lady  Hewley^s 
time  as  a  thing  abhorred,  the  very  imputation  of  which 
was  a  stigma  in  society  as  well  as  by  law ;  and  that 
the  words  **  Christians,"  and  "  Dissenters,''  and  "  Pro- 
testants," did  not  include  persons  who  denied  the 
Trinity.  Mr,  Howe,  an  eminent  Nonconformist  of 
that  time,  in  his  "  Calm  Discourse  on  the  Doctrine  of 
the  Trinity,"  thus  expresses  himself :  "  That  there  is 
a  Trinity  in  the  Godhead,  of  Father,  Son,  and  Holy 
Ghost,  is  the  plain  obvious  sense  of  so  many  Scrip- 
tures, that  it  apparently  tends  to  frustrate  the  design 
of  the  whole  Scriptural  revelation,  and  to  make  it 
useless,  not  to  admit  this  Trinity."  Mr.  Benjamin 
Bennettj  another  eminent  Nonconformist,  in  his  "  Ire^ 
nicum,  or  Review  of  some  late  Controversies,"  pub- 
lished in  1722,  says,  "Christians  are  agreed  in  such 
articles  as  those  which  may  be  reckoned  among  the 
fundamentals ;  that  there  is  but  one  God,  and  yet 
there  are  three  Persons,  Father,  Son,  and  Holy  Ghost, 
to  whom  the  Scripture  ascribes  divinity." 

[Long  quotations  were  then  made  from  the  published 
works  of  Drs.  Calamy,  fVaterlandj  Pearson^  Mantatiy 
Williams,  BateSy  Owen,  and  Sherlock ;  of  Baxter,  Cor^ 
bett.  Lobby  Matthew  Henry,  Watson,  James  Owen,  and 
Nathaniel  Taylor,  marking  their  opinions  that  a  belief 
in  the  Trinity  is  a  fundamental  doctrine  of  the  Chris- 
tian religion,  and  that  disbelievers  in  it  are  not 
Christians.  The  preamble  and  general  language  of 
several  Acts  of  Parliament,  particularly  the  Blasphemy 
Act  (9  &  10  W.  3,  c.  32),  were  also  referred  to,  as 
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1842.       proving  the  sense  of  the  Legislature  that  a  denial  of 

Shobb      ^^^  Trinity  was  contrary  to  Christianity ;  and  passages 

^'         were  read  from  the  works  of  the  before-named  and 

—  other  theological  writers,  to  show  that  deniers  of  it 
j^^^^^  were  not  formerly  included  among  Dissenters  or  Pro- 

testants.] 

That  being  the  popition  in  which  persons  who 
denied  the  Trinity,  and  who  are  now  called  Unita- 
rians, were  held  in  society  and  by  law  in  the  time  of 
Lady  Hewley^  can  it  be  supposed  that  they  are  within 
the  meaning  of  the  terms  "  godly  preachers  of  Christ* s 
holy  Gospel,"  and  "  godly  persons,"  by  which  she 
designated  the  objects  of  her  bounty?  That  pious 
lady  would,  as  the  Vice-Chancellor  observed,  have 
considered  it  the  worst  calamity  that  could  befal  her 
charity,  if  such  persons  were  to  partake  of  it.  In 
construing  her  intentions  in  founding  this  charity,  it 
should  not  be  forgotten  that  Unitarianism,  or  the 
denial  of  the  Godhead  of  our  Saviour,  was  proscribed 
by  the  Legislature  under  the  severest  penalties.  That 
consideration  should  form  an  index  of  her  intentions. 
A  charitable  trust  for  the  benefit  of  a  sect  so  pro- 
scribed would  have  failed  pro  tanlo.  The  Appellants 
admit  that,  but  contend  that  as  all  penal  laws  against 
the  denial  of  the  Trinity  are  repealed  by  the  Act  of 
the  53d  Geo.  3,  Unitarians  being  thereby  put  on  a 
level  with  other  Protestant  Dissenters,  are  entitled 
to  the  benefits  of  these  charities,  as  being  **  godly 
preachers  "  and  "  godly  persons,"  &c.  for  the  time 
being ;  as  if  the  foundress  was  looking  forward  into 
futurity,  and  contemplating  a  change  in  the  law.  It 
is  impossible  to  suppose  that  the  foundress  of  the 
charities  had  any  such  intention  ;  nor  can  the  words 
"  for  the  time  being,"  coupled  as  they  are  with  the 
different  portions  of  the  deed,  bear  any  such  inter- 
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pretation.     It  being  illegal  in  1704  to  found  a  charity        1842. 
for  the  propagation  of  Unitarian  doctrines,  if,  after  10       Shobk 
or  20,  or  any  number  of  years  before  the  63d  Geo.  3,      ^  ^' 

an  information  had  been  filed  for  administering  the        

trusts  of  this  charity,  and  a  scheme  directed  for  the  j^^^hari^, 
management  of  it  according  to  the  intentions  of  the     .   ^ 

...  ,  Argument. 

foundress,  all  persons  professing  Unitarian  doctrines 
would  be  excluded.     There  could  be  no  exhibition  to 
an  Unitarian  college.     TTien,  if  this  charity  was,  for 
more  than  a  century  after  its  foundation,  applicable 
by  law  only  in  one  way,  can  it  be  said  tbat^  because 
an  Act  passed  in  1813,  making  it  lawful,  as  far  as 
statute  law  is  concerned,  to  apply  the  charity  from 
that  time  to  Unitarian  purposes,  that  Act  operated 
so  retrospectively  upon  pre-existing  charities,  which 
had  their  definite  objects  according  to  the  existing 
law  at  the  time  of  their  foundation,  that  they  may  be 
applied  in  a  way  which   for  a  century  after  their 
foundation  was  not  legal?    The   difficulty  of  their 
position  was  seen  by  the  Appellants'  counsel,  and  to 
try  to  obviate  it,  they  referred  to  the  case  of  Bradshaw 
V.  Tasker(j)).    All  that  was  decided  in  that  case  was, 
that  the  Act  of  Parliament,  passed  for  putting  Roman 
Catholic  churches,  schools,  and  charities  on  the  same 
footing  in  point  of  law  as  those  of  Protestant  Dis- 
senters, had  a  retrospective  operation  on  a  previous 
endowment.     Whether    that    case   was  well    or  ill 
decided,  it  has  no  application   to   the  present.      It 
might  be  applicable  to  the  construction  of  an  Act,  if 
such  an  Act  were  to  be  passed,  for  putting  Unitarians 
on  a  level  with  Protestant  Dissenters  in  respect  to 
Dissenting  charities.     The  question  here  is  not  whe- 
ther the  Act  53  Geo.  3  is  or  is  not  retrospective,  but 
whether,  being  an  Act  in  its  terms  and  intention  to 

(p)  2  Myl.  &  K.  221. 
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18^       take  effect  prospectively  from  the  time  of  its  passiog, 

Shou      ^*  ^^^^  ^  ^^»  ^  *  proposition  of  law,  that  the  laws 

V'         being  changed,  the  old  established  charities  are  also 

'     changed  from  their  purposes,  and  are  applicable  to 

1^^^^!!^  purposes  to  which  they  could  not  be  le^ly  applied 

at  the  time  of  their  foundation,  or  for  a  century  after^ 

^^^"'*" '  wards  ?  It  would  be  contrary  to  every  principle  of 
construction  and  to  all  analogy,  to  hold  that  an  Act 
passed  to-day  to  make  lawful  henceforward  what  was 
unlawful  for  above  a  century,  is  to  operate  so  as  to 
alter  entirely  the  constitution  of  an  establishment 
founded  under  the  pre-existing  law.  But  supposing 
the  Act  of  the  53  Geo.  3  was  to  be  held  to  operate 
retrospectively  to  remove  all  statutory  law  on  the 
subject  of  the  denial  of  the  Trinity,  then  comes  an- 
other question,  whether  it  is  lawful  at  common  law, 
independently  of  any  statute,  to  found  a  charity  for 
propagating  and  preaching  doctrines  subversive  of 
the  religion  of  the  State  ?  It  has  been  ever  held,  and 
by  the  highest  authorities,  that  Christianity  is  part 
and  parcel  of  the  common  law  of  JEngland.  There 
cannot  be  any  legal  or  scientific  definition  of  Chris- 
tianity that  does  not  involve,  as  an  essential  part  of 
that  term,  the  Godhead  of  our  Saviour.  It  is  impos- 
sible to  read  the  observations  of  Lord  JEldon^  in  The 
Attorney-general  v.  Pearson,  without  perceiving  that 
he  was  of  opinion  that  the  denial  of  the  Trinity  was 
always  unlawful  at  common  law.  The  Tdieration 
Act  did  not  interfere  with  the  common  law ;  it  only 
relieved  Dissenters  from  certain  statutory  disabilities, 
without  legalizing  the  teaching  or  preaching  of  any 
doctrines  forbidden  by  the  common  law.  So  also 
the  Blasphemy  Act  only  imposed  certain  penalties  on 
certain  offences,  leaving  the  common  law  as  it  was. 
The  63  Geo.  3,  c.  ICO,  reciting  the  19  Geo.  3,  c.  44, 
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simply  struck  out  of  the  Toleration  Act  the  declaration       1842. 
that  its  benefits  did  not  extend  to  persons  who  by      Shorb 
preaching  or  teaching  denied  the   Trinity ;   and  it         ^' 

also  repealed  the  Blasphemy  Act  as  to  such  persons,        ' 

but  left  the  common  law  on  that  subject  as  it  was  ^SSJta,. 

before  these  statutes.     It  is  not  necessary  to  insist       

that  a  man  is  guilty  of  a  misdemeanor,  and  may  be  . 
proceeded  against  criminally,  for  denying  or  preaching 
against  the  Trinity.  It  is  a  different  question  whe- 
ther a  man  may  be  indicted  for  holding  or  propagating 
anti-Trinitarian  doctrines,  and  whether  a  Court  of 
Equity,  as  this  House  is  in  this  case,,  will  enforce  a 
trust,  or  allow  property  to  be  applied,  for  such  pur- 
poses. That  must  have  been  the  opinion  of  Lord 
JEldon  in  The  Attoimey-general  v.  Pearson,  where  he 
says,  "  If  the  common  law  remains  yet  unaltered, 
and  if  the  impugning  the  doctrine  of  the  Trinity  be 
an  offence  indictable  by  the  common  law,  it  is  quite 
certain  that  I  ought  not  to  execute  a  trust  the  object 
of  which  is  illegal.'' 

There  can  be  no  doubt,  upon  the  evidence  which 
is  not  objected  to  in  this  case,  that  Lady  Hewley,  and 
the  persons  with  whom  she  associated  in  religious 
worship,  were  strict  Trinitarians ;  that  she  held  anti- 
Trinitarians  in  abhorrence ;  and  that  they  could  not, 
according  to  her  intention  or  by  law,  be  the  objects 
of  a  charity  for  the  benefit  of  "  godly  preachers  of 
Christ's  holy  Gospel." 

The  Attorney-general  replied. 

The  Lord  Chancellor : — My  Lords,  it  now  remains 
for  your  Lordships  to  consider  in  what  form  it  may 
be  most  convenient  to  submit  to  the  consideration  of 
the  learned  Judges  the  questions  which  arise  in  this 
very  important  case.     Your  Lordships  will  be  anxious 
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1842.        to  exhaust  the  subject,  so  far  as  it  is  capable  of  being 

Shorb       exhausted,  in  the  questions  which   are   now  to  be 

».  referred  for  the  opinions  of  the  learned  Jud&^es.     With 

'Wilson 

'     that  view,  I  submit  to  your  Lordships  several  ques- 

^S^^^^^^  tions  which,  it  appears  to  me,  will  go  as  far  as  the 
-7—  nature  of  the  case  will  enable  your  Lordships  to  go, 
thrjudges.'  ill  putting  those  points  upon  which  alone  you  will 
require  the  opinion  of  the  learned  Judges ;  there  being 
some  points  in  the  case  which  are  not  properly  points 
of  law,  which  therefore  must  be  necessarily  reserved 
for  your  Lordships  to  consider ;  being  questions  which 
arise  with  respect  to  the  administration  of  the  charity, 
in  the  event  of  the  questions  being  answered  in  a 
particular  way. 

The  questions  I  submit  for  the  consideration  of  the 
learned  Judges,  are, — 

1st.  Whether  the  extrinsic  evidence  adduced  in 
this  cause,  or  what  part  of  it,  is  admissible  for  the 
purpose  of  determining  who  are  entitled,  under  the 
terms  "  godly  preachers  of  Christ's  holy  Gospel," 
"  godly  persons,'*  and  the  other  descriptions  con- 
tained in  the  deeds  of  1704  and  1707,  to  the  benefit 
of  Lady  Hewley's  bounty  ? 

2dly.  If  such  evidence  be  admissible,  what  descrip- 
tion of  ministers,  congregations,  and  poor  persons,  are 
proper  objects  of  the  trusts  of  those  deeds  respec- 
tively ? 

3dlr.  Whether,  in  putting  a  construction  upon  the 
deed  of  1704,  any  and  which  of  the  provisions  of  the 
deed  of  1707  may  be  referred  to  ? 

4thly.  Whether,  upon  the  true  construction  of  tlie 
deed  of  1704,  ministers  or  preachers  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine,  and  their 
widows  and  members  of  their  congregations,  and 
persons  of  what  are  commonly  called  Unitarian  belief 
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and  doctrine,  are  excluded  from  being  objects  of  the  1842. 

charities  of  that  deed  ?  Shore 

5thly.  The  same  question  as  to  the  deed  of  1707  ?  *'• 

And,  6thly.   Whether  such  ministers,   preachers,  

widows,  and  persons,  are,  in  the  present  state  of  the  i^^    ^^ 

law,  incapable  of  partaking  of  such  charities,  or  any 

and  which  of  them  ? 

Lord  Brougham : — ^I  entirely  agree  with  my  noble 
and  learned  friend,  that  these  questions  are  proper 
questions  to  be  submitted  to  the  consideration  of  the 
learned  Judges,  and  that  they  exhaust  the  subject, 
without  touching  upon  the  matters  which  are  of 
equitable  consideration  and  ought  not  to  be  put  to 
the  learned  Judges. 

Lord  Lyndhurst: — Tlie  learned  Judges  will  take 
time  to  consider  what  answer  they  shall  give  to  the 
questions. 


Mauk. 


The  Judges    attended  this  day   to  deliver  their      Mayio. 

.    .  Opinions  of 

opinions.  the  Judges. 

Mr.  Justice  Maule,  after  reading  the  first  ques-  Mr.  Justice 
tion  proposed  for  the  opinion  of  the  learned  Judges, 
said  :-^The  evidence  which  is  the  subject  of  this 
question  may  be  arranged  in  two  classes ;  first,  that 
ofiered  in  order  to  prove  the  belief  of  Lady  Hewley 
with  respect  to  certain  points  of  theology ;  secondly, 
evidence  of  the  opinions  of  witnesses  as  to  the  mean- 
ing of  certain  words,  some  being  words  used  in  the 
deeds,  and  some  not.  I  think  that  none  of  this  evi- 
dence is  admissible  for  the  purpose  mentioned  in  the 
question. 

With  respect  to  the  first  class ;  if  the  most  perfect 

VOL.  IX.  L  L 


WiLSOK. 
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1842.  certainty  could  be  obtained  with  regard  to  Lady 
Shorb  Hewley's  belief  on  the  points  in  question,  it  ought 
not,  as  it  appears  to  me,  to  influence  the  construction 
to  be  put  on  language  in  which  she  makes  no  refer- 
ence to  her  own  opinions  or  belief.  It  may,  perhaps, 
Q  r7~  -  be  reasonably  conjectured  that  a  person  founding  a 
the  Judges,  charity  may  hope  and  intend  that  its  benefits  may  be 
Mr.Tmtice  enjoyed  by  persons  of  a  like  faith  with  the  founder; 
Maule.  but  if  this  conjecture  be  assumed  to  be  well  founded, 
it  does  not  follow  that  the  evidence  in  question  shoald 
be  admitted.  An  express  reference  to  her  own  reli- 
gious belief  was  probably  avoided  on  account  of  the 
great  inconvenience  and  uncertainty  to  which  it 
would  lead ;  and  the  same  inconvenience  would  arise 
if  such  a  reference  should  be  implied,  which  it  must 
in  effect  be  if  the  belief  of  Lady  Hewley  be  considered 
as  material.  If  her  desire  were,  that  persons  of  like 
belief  with  herself  should  be  benefited,  the  mode 
which  she  adopted  to  secure  or  promote  that  object 
was  probably  that  of  naming  trustees,  whose  faith 
conformed  to  her  own,  and  providing  for  a  succession 
of  them  in  a  way  as  little  likely  as  might  be  to  intro- 
duce successors  of  different  sentiments ;  and  though 
this  may  have  failed,  I  think  it  was  deliberately  pre- 
ferred, by  those  who  prepared  the  deeds,  to  the  other 
mode,  of  leaving  it  to  the  Court  of  Chancery  for  the 
time  being  to  determine  whose  faith  approached 
nearest  to  that  of  Lady  Hewley. 

Being  of  opinion  that  the  belief  of  the  foundress 
was  immaterial  to  the  purpose  mentioned  in  the  ques- 
tion, it  follows  that,  by  whatever  means  of  proof  the 
nature  of  her  belief  were  shown,  the  evidence  would, 
in  my  opinion,  be  inadmissible.  But  even  if  the  be- 
lief of  this  lady  were  the  proper  subject  of  evidence, 
much,  if  not  all,  of  the  evidence  adduced  ought  not  to 


CASES  IN  THE  HOUSE  OP  LORDS.  501 

be  admitted,  as  not  being  fit  for  the  purpose  of  proving       18^. 
it ;  for  example,  the  extracts  from  Lady  Hewley^s  will,      Shorb 
and  from  Dr.   Colton^s  will,  and  from  his  funeral     ytilso 
sermon,  would  not,  as  it  appears  to  me,  be  Intimate 
means  of  proving  what  was  Lady  Hewley's  belief  in  a  ^ 
cause  in  which  that  question  was  properly  raised.  OdibJo"  of 

The  other  class  of  evidence  adduced  for  the  purpose  the  Judges, 
mentioned  in  the  first  question,  is  the  evidence  of  the  Mr.Tuatica 
opinions  of  persons  describing  themselves  as  conver-  "Sfonfe, 
sant  with  the  history  and  language  of  the  time  when 
the  deeds  were  executed.  It  may  be  admitted  that 
this  description  of  knowledge  is  useful  to  those  who 
have  to  construe  written  instruments,  whether  ancient 
or  modem ;  a  deed,  or  an  Act  of  Parliament,  or  any 
other  written  instrument,  whether  a  year  old  or  a 
hundred  or  more  years  old,  is  more  likely  to  be  accu* 
rately  construed  by  those  who  are  conversant  with  the 
history,  language,  and  manners  of  the  time,  than  by  - 
those  who  are  uninformed  in  this  respect.  But  it 
does  not  follow  that  evidence  such  as  that  in  question 
ought  to  be  admitted ;  on  the  contrary,  the  reason  of 
the  rule  of  law  that  written  instruments  are  to  be 
construed  by  the  Court  and  not  by  the  jury,  probably 
is,  that  this  kind  of  knowledge  was  supposed  to  be 
more  likely  to  be  found  in  the  Court  than  in  the 
jury.  If  the  evidence  in  question  were  admissible,  it 
would  follow  that,  in  a  Court  of  Common  Law,  the 
construction  of  the  deeds  would  be  to  be  left  to  the 
jury ;  for  inferences  to  be  drawn  from  evidence  are 
always  for  the  jury,  and  not  for  the  Court,  except  in 
certain  cases,  where,  of  necessity,  matters  of  fact  are 
to  be  interloculatorily  decided  by  the  Court,  an  ex- 
ception not  applicable  in  the  case  supposed. 

When  the  meaning  of  the  words  of  a  written  in- 
strument in  the  English  language  is  the  subject  of 
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^1842^       controversy,  historical  and  other  works  may  with  pro- 

Shorb      priety  be  referred  to  in  the  argument  addressed  by 

WiisoN      *^^  ^^^  *^  ^^^  Court,  as  is  constantly  practised,  and 

as  was  done  largely  in  the  present  case.     In  this  way 

Jej^sSuu^^.  the  Court,  judging  for  itself  of  the  weight  of  the  au- 
Q  .^p"  .  thorities  cited,  is  as  likely  to  arrive  at  a  just  conclu- 
the  Judges,  sion  as  it  would  be  by  the  assistance  of  witnesses, 
Mr.  Justice  though  they  should  respectively  depose,  each  of  them, 
Maule.  tQ  hig  Qy^.,j  knowledge  of  history  and  theology.  The 
cases  in  which  evidence  has  been  admitted  to  show 
the  sense  in  which  words  are  used  in  a  particular 
trade,  or  in  a  particular  part  of  the  country,  are  not 
inconsistent  with  this  doctrine.  It  may  be  reasonable 
to  presume  in  the  Court  a  general  acquaintance  with 
the  sense  of  words,  so  far  as  it  is  to  be  gathered  from 
the  history  of  the  country  and  its  language,  and  yet 
to  suppose  that  evidence  is  necessary  to  show  in  what 
sense  a  word  is  used  in  a  particular  trade  or  a  limited 
district ;  as  a  general  acquaintance  with  the  law  of 
the  land  is  presumed  in  the  Court,  while  the  bye-laws 
of  corporations  and  local  customs  are  the  subject  of 
averment  and  evidence.  If  the  evidence  now  under 
consideration  be  admissible,  it  must  be  on  a  ground 
on  which  we  ought  to  admit  witnesses  to  depofve  to 
their  opinion  as  to  the  meaning  of  any  writing  what- 
ever, provided  they  would  introduce  their  testimony 
by  deposing  that  they  had  studied  the  English  lan- 
guage, and  were  conversant  with  the  construction  of 
written  instruments. 

As  to  the  second  question ;  having,  in  answer  to 
the  first  question,  stated  my  opinion  that  the  belief  of 
Lady  Hewley  is  not  material,  it  follows  that  the  sup- 
position of  its  admission  will  not,  in  my  opinion, 
affect  the  answer  to  this  question.     The  other  class  of 
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evidence,  the  opinion  of  the  witnesses  as  to  the  mean-        1842. 
ing  of  certain  words  being  to  be  rejected,  as  it  appears       shobb 
to  me,  not  because  it  goes  to  show  what  is  not  material,     ^  ^'^ 
but  because  it  is  not  a  proper  mode  of  proving  what  is 
material,  might,  if  its  weight  and  quality  were  sufficient,  ^^ 
have  an  effect  on  the  construction  of  the  deeds  and  on    ^  ."t"     . 

Opinions  of 

the  answer  to  this  question ;  but  it  wholly  fails  to   the  Judges, 
lead  my  mind  to  any  different  conclusion  from  that    M^jf^tioe 
at  which  I  have  arrived,  by  considering  the  words  of       Mauk. 
the  deeds  with  the  assistance  of  the  arguments  and 
authorities  furnished  in  the  discussion  at  the  bar. 

If  this  second  question  were  put  on  a  different  occa- 
sion, the  proper  answer  to  it  would  be  in  the  words 
themselves  of  the  deeds  creating  the  charities.  It  is 
from  those  words,  and  not  from  any  paraphrase  of 
them,  that  the  founder  thought  fit  that  her  meaning 
should  be  collected  in  any  case  in  which  the  question 
might  occur,  whether  a  given  person  were  a  fit  object 
of  her  charity.  But  the  question  being  put  by  the 
House  of  Lords,  having  the  deeds  before  it,  must 
require  an  answer  of  a  different  [description.  To 
answer  it  in  a  perfectly  satisfactory  manner,  and 
abstracted  from  any  particular  purpose  for  which  it 
may  be  considered  as  being  asked,  would  be  to  find 
words  different  from  those  in  the  deeds,  but  which,  as 
applied  to  every  possible  case,  would  have  precisely 
the  same  sense,  which  perhaps  in  strictness  is  impos- 
sible. But  though  I  cannot  hope  completely  to  over- 
come this  difficulty,  it  may  be  sufficient,  with  refer- 
ence to  the  practical  application  of  the  question  to  the 
matters  in  dispute  in  this  case,  to  say  that,  in  my 
opinion,  the  ministers  who  are  proper  objects  of  the 
trusts  of  the  deed  of  the  year  1704,  and  of  the  resi- 
duary trusts  of  the  deed  of  1707,  are  those  of  all  sects 
of  Protestant  Nonconformists  tolerated  by  law  for  the 
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1842.       time  being;  that  the  congregations  to  be  benefited 
Shore      ^mder  the  trust  for  promoting  the  preaching  of  the 
Gospel  in  the  deed  of  1704,  and  the  residuary  trusts 
in  that  of  1707,  are  congregations  of  the  same  sects; 
that  the  poor  persons  who  are  proper  objects  of  the  resi- 
duary trust  in  the  deed  of  1704,  "  for  godly  persons 
in  distress,"  are  all  poor  persons  whatever  belonging 
Hr.Tastice    *^  religions  of  which  the  worship  of  the  true  God  is 
Mwtk.      the  object ;  and  that  the  poor  women  and  men  who 
are  pi*oper  objects  of  the  trusts  relating  to  the  alms- 
house in  the  deed  of  1707,  are  Protestant  poor  per- 
sons, whether  Nonconformbts  or  conforming  to  the 
Church  of  England. 

With  respect  to  the  ministers  and  congregations 
intended,  who  they  are  depends  on  the  meaning  of 
the  words  '*  preachers  of  the  Gospel"  and  '^  preaching 
the  Gospel ;"  and  it  appears  to  me  that,  though  these 
expressions  may  in  a  large  sense  comprehend  the 
ministers  and  services  of  the  Established  Church, 
they  are  not,  according  to  their  common  use  both  at 
present  and  at  the  date  of  the  deeds  in  question,  to  be 
so  understood,  but  are  ordinarily  and  should  om  this 
occasion  be  taken  to  mean  Protestant  Nonconformists. 
If  the  Established  Church  were  spoken  of  or  intended 
to  be  comprehended,  it  would  have  been  expressly 
mentioned,  or  some  words  appropriate  to  the  Estab- 
lishment, such  as  "  clerg)rmen,"  "  priests,"  "  students 
fbr  holy  orders,"  or  the  like,  which  lay  in  the  way  of 
the  framers  of  the  deeds,  would  have  been  used.  It 
is  true  clei^ymen  of  the  Church  of  JEngland  may  and 
do  preach  the  Gospel,  but  that  is  not  their  sole  or 
most  distinguishing  function;  and  when  preachers 
of  the  Gospel  are  spoken  of  as  a  class,  the  clergy  con- 
forming to  the  Established  Church  are  not,  according 
to  the  ordinary  use  of  language,  comprehended.  It 
is  not  uncommon  to  use  words,  which  in  their  utmost 
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generality  would  comprehend  things  of  various  des-        ip42. 
criptions,  in  a  limited  sense,  which  excludes  the  more       shorb 
eminent  species.    Thus  the  Parliament  consists  of  the     yi^   ^ 
King,  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons ;  but  the  term  ^*  Members  of  Parliament "  is 
commonly  used  in  a  sense,  in  which  Members  of  the    ^  7T^    - 
Lower  House  are  alone  included.  A  man  is  an  animal,    the  Judgcp. 
but  the  word  animal  is  often  used  without  express    jfr.Juatiee 
restriction  when  man  is  not  comprehended.     I  do       Ma»k. 
not  lay  any  stress  upon  the  term  "  godly  "  in  exclud- 
ing the  Church  of  Mngland^  being  of  opinion  that 
the  word  is  used  in  these  deeds  in  the  sense  which 
belongs  to  it  in  the  translation  of  the  Bible,  and  in 
which  it  is  used  in  common  discourse  now,  and  has 
been  for  centuries ;  a  sense  in  which  it  is  pretty  nearly 
equivalent  to  the  word  "religious."    As  to  certain 
classes  applying  the  expressions  to  themselves,  and 
having  it  applied  as  a  term  of  reproach  by  others,  it 
seems  to  me  not  that  this  word  was  used  in  a  different 
sense  from  what  now  belongs  to  it,  but  that  those 
classes  believed  or  desired  it  to  be  thought  that  they 
possessed  the  quality  at  that  time  and  now  signified 
by  this  word,  and  that  their  enemies  used  it  in  deri- 
sion, by  a  very  common  fashion  of  speech,  calling 
those  godly  who  they  meant  to  say  made  false  pre^ 
tences  to  be  so. 

The  trust  for  godly  persons  in  distress  being  fit 
objects  of  Dame  Sarah  Hewley^s  and  the  trustees'  and 
managers'  charity,  seems  to  me  to  be  intended  to  give 
the  trustees,  in  the  administration  of  so  much  of  her 
funds  as  remained  after  the  special  objects  had  been 
fulfilled,  and  which  probably  was  expected  to  be  very 
small,  a  discretion  to  apply  it  to  the  relief  of  all  such 
distressed  persons  as  should  appear  to  them  deserving, 
and  to  be  worshippers  of  the  true  God,  and  not  living 
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1843.        in  wilful  neglect  or  defiance  of  his  laws.     I  cannot 

Shobb      bring  myself  to  think  that  the  terms  "  being  fit  objects 

^  ^-  of  the  said  Dame  Sarah  ffewley's  and  the  trustees' 

WiLsoir.  _  •    ,      .      ,f  .     . 

and  managers  charity,    were  meant  as  a  restriction 

,^  referring  to  the  sect  to  which  the  godly  distressed 

^  .-T~"    ^  persons  were  to  belonjj.     It  seems  to  me  that  it  is  a 
Opinions  of    *^-      .     ,  -  ,  ^  .  ,  _     , 

the  Judges.    Charitable  and  a  true  construction  to  understand  these 

Mr.Tostice    ^^^^^  as  referring  to  fitness  with  respect  to  the  nature, 
Mmde.      cause,  and  amount  of  the  distress  of  the  parties. 

The  objects  of  the  trust  relating  to  the  almshouses 
are  so  defined  by  the  rules  and  orders  referred  to  in 
the  deed  of  1707,  as  to  leave  no  doubt  on  my  mind 
that  all  Protestants,  whether  conforming  or  not  to  the 
Established  Church,  are  included.  The  occupiers  of 
the  almshouses  are  to  be  poor  and  piously  disposed, 
and  of  the  Protestant  religion  :  these  terms  appear  to 
me  to  be  unequivocal.  There  is  no  usage  now,  and 
never  was,  of  these  expressions  which  would  exclude 
the  Church  o{  England;  and  the  deed  is,  I  think,  to 
be  construed  according  to  the  sense  which  general 
usage  gives  to  its  language.  I  do  not  think  the  deed 
can  properly  be  considered  as  confining  the  trusts  to 
objects  which  were  lawful  at  the  time  of  the  deed. 
There  is  no  such  restriction  expressed,  nor  is  there 
any  ground,  as  it  seems  to  me,  for  implying  it; 
nothing  indeed  to  my  mind  appears  more  improbable 
than  an  intention  that  whatever  alterations  might 
take  place  in  the  law,  by  increasing  or  diminishing 
the  amount  of  toleration,  the  trusts  were  to  be  admi- 
nistered as  if  the  law  existing  at  the  time  of  the  deed 
had  remained  unvaried.  Such  alterations  had  recently 
happened,  and  were  likely  to  happen  again,  and  if 
this  had  been  intended  it  could  easily  have  been  said. 
It  is  not  said ;  on  the  contrary,  the  repeated  expression 
"  for  the  time  being"  seems  to  point  out  expressly  to 
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the  trustees,  that  they  are  to  look  to  what  may  be 
lawfully  done  at  the  time  it  is  done.  If  they  were  not, 
the  trustees  must  be  limited  by  all  the  restrictions 
existing  at  the  time  of  the  deed,  and  by  such  further 
restrictions  as  the  law  might  afterwards  impose ;  and 
it  would  probably  be  found  that  few  or  no  dissenting 
ministers  at  the  present  day  could  be  proper  recipients 
of  the  charity,  if  the  subscription  required  by  the 
Toleration  Act  were  to  be  exacted  from  them  as  a 
condition. 


1842. 
Shobs 

V, 

Wilson. 
JLadjuHeuh 

Opinions  of 
the  Judges. 

Mr.  Justice 
Mmde. 


As  to  the  third  question,  I  am  of  opinion  that  in 
putting  a  construction  on  the  deed  of  1704,  none  of 
the  provisions  of  the  deed  of  1707  may  be  referred  to. 
If  the  deed  of  1707  referred  to,  or  mentioned  that 
of  1704,  and  contained  any  declaration  of  the  sense, 
in  which  Lady  Hewley  understood  the  deed  of  1704, 
it  would  only  amount  to  a  declaration  of  the  meaning 
in  which  in  1707  she  understood  the  deed  of  1704, 
and  would  not  even  then  be  admissible.  But  in  fact, 
the  deed  of  1707  does  not  refer  to  or  mention  that  of 
1704.  The  deed  of  1707,  therefore,  could  only  be 
admissible  as  being  a  transaction  by  Lady  Hewley 
which  took  place  several  years  after  the  deed  sough 
to  be  construed,  and  could  be  only  admissible  on 
grounds  which  would  admit  anything  that  Lady  Hew- 
ley said  or  did  at  any  time  after  the  first  deed. 


On  the  fourth  question,  "  Whether,  upon  the  true 
construction  of  the  deed  of  1704,  ministers  or 
preachers,  &c.,  and  of  what  are  commonly  called 
Unitarian  belief  and  doctrine,  are  excluded  from  being 
objects  of  the  charities  of  that  deed  ?  "  And  on  the 
fifth,  which  is  the  same  question  as  to  the  deed  of 
1707 :  I  am  of  opinion  that  the  ministers  and  preachers. 
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1842.  widows,  members  of  congregations,  and  persons  mea« 
Shorx  tioned  in  these  questions,  are  not  excluded  from  being 
^*  objects  of  the  charities  mentioned  in  the  questions. 
It  appears  to  me  that  if  such  exclusion  were  intended 
it  would  have  been  expressed,  as  it  is  in  the  Tolera- 
tion Act ;  and  that  the  reasons  which  have  been  sug- 
tiMJi[dg«k  gested  for  implying  it  wholly  fail.  These  reasons  are, 
Mrij^oe  principally,  that  the  terms  "godly"  and  *« Gospel" 
JfoirfK.  were  not  applied  to  persons  of  the  sentiments  in  ques- 
tion ;  that  at  the  time  of  the  deeds  it  was  unlawful 
and  liable  to  penalty  to  preach  such  doctrines ;  and 
chiefly,  that  the  Unitarian  doctrines  are  repugnant  to 
the  essence  of  Christianity,  and  consequently  that 
those  who  hold  them  could  not  be  comprehended 
within  any  charity  for  Christian  purposes.  But  it 
seems  to  me,  that,  without  considering  extreme  cases, 
which  may  be  supposed,  and  speaking  with  respect 
to  such  sects  and  doctrines  as  usually  occur  in  prac- 
tice, all  those  may  be  said,  and  according  to  the  com- 
mon use  of  language  are  said,  to  preach  the  Grospd 
who  profess  the  name  of  Christy  ancj  preach  a  religion 
avowedly  founded  on  the  Scripture ;  that  "  godly  "  is 
to  be  considered  as  having  the  sense  mentioned  in  the 
answer  to  the  second  question.  The  circumstance  of 
the  preaching  of  these  doctrines  being  unlawfid  at  the 
time  of  the  deeds  is,  I  think,  in  itself  quite  immaterial, 
unless  it  can  be  supposed  that  those  who  framed  the 
deeds  intended  that  the  trustees  should  be  regulated, 
not  by  the  law  for  the  time  being,  but  by  that  in  force 
at  the  time  the  deeds  were  executed ;  a  suppositi<m 
contrary,  as  it  seems  to  me,  to  every  probability  aris- 
ing from  the  language  of  the  deeds  and  the  history  of 
the  law. 

With  regard  to  the  amount  of  error  of  the  Unita- 
rian doctrines  excluding  those  who  preach  and  profess 
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them,  I  cannot  think  that  temporal  Courts  can  conve-       1842. 

niently  entertain  the  question  of  more  or  less  of  theo-       Shobk 

logical  error.     I  think  that  those  who  framed  the     ^  ^• 
111  11  .  WiLsoir. 

deeds  endeavoured,  and  on  a  true  construction  success-        — 

fully  endeavoured,  to  exclude  such  an  inquiry;  my  i^j^j^ai^. 

opinion  being,  first,  that  according  to  the  use  of  the  rr'    . 

words  under  consideration  in  the  deeds  in  question,  the  Judges. 

they  are  not  exclusive  of  any  class  of  Christian  Pro-  Mr-TiBiitice 

testant  Nonconformists,  and  that  Unitarians  are  com-  MmOe. 

monly  and  always  have  been  considered  as  forming  a 

part  of  the  Christian  community. 

In  answer  to  the  sixth  question,  I  think  the  ministers 
and  others  mentioned  in  this  question,  are  not  inca- 
pable, in  the  present  state  of  the  law,  of  partaking  of 
any  such  charities.  There  is  no  statute  now  in  force 
prohibiting  the  profession  or  preaching  of  Unitarian 
doctrines,  and  I  have  not  found  any  authority  to  show 
that  it  is  prohibited  at  common  law. 

Mr.  Justice  JErskine : — My  answer  to  the  first  ques-  Mr.  Justice 
tion  is,  that  no  part  of  the  evidence  adduced  in  this  ^'*«««* 
cause  is  admissible  for  the  purpose  of  determining 
who  are  entitled  under  the  terms  **  godly  preachers  of 
Christ's  holy  Gospel,"  "  godly  persons,"  and  the  other 
descriptions  contained  in  the  deeds  of  1704  and  1707, 
to  the  benefit  of  Lady  Hewley's  bounty ;  and  in  giving 
my  reasons  I  will  first  consider  the  terms  of  the  deed 
of  the  13th  oi  January  1704. 

From  the  perusal  of  this  deed  your  Lordships  will 
have  observed  that  five  several  objects  are  pointed  out 
by  Lady  Hewley  as  the  objects  of  the  trust :  first,  the 
relief  of  poor  godly  preachers,  for  the  time  being,  of 
Christ's  holy  Gospel ;  second,  the  relief  of  poor  and 
godly  widows,  for  the  time  being,  of  such  godly 
preachers ;  third,  the  encouragement  and  promotion 
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1842.       b}'  other  means  of  the  preaching  of  Chriafs  holy  Qofl* 
Shobb      P^^  i^  poor  places ;  fourth^  the  education  of  young  men 
Wiuoif      ^^^  ^^^  ministry  of  Christ's  holy  Gospel ;  and  last,  the 
—        relief  of  godly  persons  in  distress,  being  fit  objects  of 
l^^j^karUUi.  ^^^  charity.     But  as  it  appears  to  me  that  the  answer 
OpinionB  of  *^  ^^^^  Lordships'  first  question,  with  reference  to  the 
the  Judges,   four  last  objects,  must  depend  entirely  upon  the  an* 
Mr.ToBtice    s^er  given  with  reference  to  the  first,  it  will  simplify 
-®''***^'      the  view  which  I  have  taken  of  this  question  if  for  the 
present  I  confine  my  attention  to  the  first  class  of  per- 
sons designated  as  '*  poor  and  godly  preachers,  for  the 
time  being,  of  Christ's  holy  Gospel ;"  and  in  order  to 
ascertain  whether  any  and  what  portion  of  the  evi- 
dence adduced  at  the  hearing  is  admissible  for  the 
purpose  of  determining  who  are  entitled  to  the  benefit 
of  Lady  Hewleys  bounty,  under  this  description,  it 
will  be  right  to  refer  to  those  general  rules  of  law 
by  which  the  construction  of  such   instruments  is 
regulated. 

It  is  admitted  on  all  sides  that  the  end  of  this  in- 
vestigation is,  to  discover  the  mind  and  intention  of 
the  foundress  in  using  these  terms ;  and  the  question 
is,  by  what  criterion  is  such  intention  to  be  ascer- 
tained; and  although  the  questions  propounded  by 
your  Lordships  arise  in  an  appeal  from  a  Court  of 
Equity,  it  will  render  the  inquiry  upon  the  first  ques- 
tion more  clear  and  intelligible  if  it  be  considered,  in 
this  branch  of  it,  with  reference  to  the  ordinary  pro- 
cedure in  the  Courts  of  Common  Law,  under  which 
the  admissibility  of  evidence  in  tlie  construction  of  a 
written  instrument  is  subjected  to  the  test,  whether 
in  the  particular  case  it  be  a  question  of  fact,  or  of 
mixed  law  and  fact,  to  be  left  by  the  Judge  to  the 
jury;  or  whether  it  be  entirely  a  question  of  law  for 
the  Court. 
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The  first  general  rule  is,  that  all  instruments  in        1842. 
writing  are  to  be  construed  by  the  Court,  and  the       shom 
meaning  of  the  terms  employed  is  to  be  ascertained      'vvilsok 

and  fixed  by  reference  to  the  whole  instrument,  but  to        

nothing  beyond  it,  unless  specially  referred  to  in  the  u^ha^ei. 
instrument  itself.     But  this  rule  is  subject  to  many    Qpj^j^  ^£ 
exceptions  :  first,  where  the  instrument  is  in  a  foreign    the  Judges, 
language,  in  which  case  the  jury  must  ascertain  the    Mr.  Justice 
meaning  of  the  terms  upon  the  evidence  of  persons      -^«*wi«- 
skilled  in  the  particular  language  :  second,  if  the  in- 
strument be  a  mercantile  contract,  the  meaning  of  the 
terms  must  be  ascertained  by  the  jury  according  to 
their  acceptation  amongst  merchants :  third,  if  the 
terms  are  technical  terms  of  art,  their  meaning  must 
in  like  manner  be  ascertained  by  the  evidence  of  per- 
sons skilled  in  the  art  to  which  they  refer.     In  such 
cases  the  Court  may  at  once  determine,  upon  the  in- 
spection of  the  instrument,  that  it  belongs  to  the  pro- 
vince of  the  jury  to  ascertain  the  meaning  of  the 
words,  and  therefore  that  in  the  inquiry  extrinsic  evi- 
dence to  some  extent  must  be  admissible;  but  as  neither 
of  these  exceptions  appears  to  me  to  bear  upon  the 
question   immediately  under   discussion,   it  will  be 
unnecessary  to  dwell  further  upon  them. 

But  there  are  other  cases,  in  which  the  meaning  of 
words  employed  in  a  written  instrument  is  also  the  fit 
subject  of  inquiry  upon  evidence  before  a  jury ;  but 
these  arise  not  out  of  the  language  of  the  writing  it- 
self, but  in  consequence  of  facts  that  are  brought  to 
the  knowledge  of  the  Court  by  evidence  dehors  the 
instrument,  and  will  therefore  more  properly  follow 
the  consideration  of  the  other  general  rules,  by  which 
Courts  are  guided  in  construing  writings  not  falling 
under  the  first  class  of  exceptions.  In  such  cases,  the 
first  duty  of  the  Court  is  to  ascertain  the  meaning  of 
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1842.        the  words  themselves,  taken  in  connexion  with  the 

Shorb      whole  context,  and  next  to  apply  them  to  their  propa 

^  ^'  object    In  ascertaining  the  meaning  of  any  particular 

*     terms,  the  first  rule  is,  that  they  are  to  be  taken  Id 

l^^i^atSiei.  ^^^^  plain  and  ordinary  meaning,  unless  from  the 

^rr^        context  it  should  appear  that  the  party  had  used  them 

the  Judges,    in  a  difierent  sense ;  the  first  step  in  the  inquiry  th^e- 

Mr.Turtiee    ^^^  would  be,  whether  it  appears  upon  the  face  of  the 

BnUm.     instrument  itself  that  the  writer  has  used  the  terms  in 

any  particular  or  extraordinary  sense,  for  if  that  should 

be  the  case  then  the  instrument  must  be  construed  ac* 

cording  to  the  particular  sense,  whether  more  or  less 

extensive  than  the  primary  meaning  of  the  words 

themselves. 

But  if  no  such  intention  appears  upon  the  face  of 
the  writing,  it  then  becomes  tlie  duty  of  the  Court  to 
construe  the  words  according  to  their  plain,  general, 
ordinary  meaning,  subject  to  certain  qualificatioii& 
First,  if  the  words  used  be  technical  terms  of  law,  the 
Court  must  take  them  according  to  their  strict  l^al 
acceptation,  although  in  general  and  ordinary  use  ihej 
may  have  acquired  a  more  extensive  or  a  more  limited 
sense  :  secondly,  whether  they  are  technical  terms  of 
law  or  words  of  ordinary  use  the  Court  may  give  them 
a  more  enlarged  or  more  limited  construction,  when- 
ever  it  is  found  that  they  cannot  otherwise  be  applied 
at  all;  and  therefore,  in  all  cases,  even  where  the 
words  are  in  themselves  plain  and  intelligible,  and 
even  where  they  have  a  strict  legal  meaning,  it  is 
always  allowable,  in  order  to  enable  the  Court  to  apply 
the  instrument  to  its  proper  object,  to  receive  evidence 
of  the  circumstances  by  which  the  testator  or  founder 
was  surrounded  at  the  date  of  the  execution  of  the  in- 
strument in  question,  not  for  the  purpose  of  giving 
effect  to  any  intention  of  the  writer  not  expre^ed  in 
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the  deed,  but  for  the  purpose  of  ascertaining  what  wag       lu^^ 
the  intention  evidenced  by  the  expressions  used;  to 
ascertain  what  the  party  has  said  ;  not  to  give  effect 
to  any  intention  which  he  has  failed  to  express. 

Thus,  to  select  an  instance  of  a  word  bearing  a  ^^^ 
strict  technical  meaning  in  law,  if  a  testator  leaves  his   q^."T"    ^ 
property  to  be  divided  amongst  his  children,  the  Court  the  Judges, 
would  at  once  construe  children  as  meaning  children    MrijuBtiee 
bom  in  wedlock,  and  if  there  were  any  such  children      SrMte. 
to  whom  that  term  could  be  applied  the  bequest  would 
be  limited  to  them,  although  it  might  also  appear  that 
the  testator  had  other  children  bom  out  of  wedlock, 
and  no  evidence  would  be  admissible  to  show  that  he 
intended  that  his  property  should  be  equally  distri- 
buted amongst  all  his  children,  whether  legitimate  or 
illegitimate.     But  if  upon  the  evidence  it  should  ap- 
pear that  the  testator  never  was  married,  so  that  it  was 
impossible  to  apply  the  language  of  his  will  in  its  strict 
and  primary  sense,  and  if  it  further  appeared  that  he 
had  illegitimate  children  whom  he  had  always  treated 
as  his  children,  such  evidence,  and  any  other  that 
would  tend  to  prove  that  these  were  the  intended  ob- 
jects of  his  bounty,  might  be  used  for  the  purpose  of 
construing  the  bequest  according  to  the  less  strict  and 
technical  meaning  of  the  term  "  children,"  so  as  to 
give  effect  to  the  bequest  of  the  testator,  which  would 
otherwise  be  wholly  inoperative.    And  the  same  rule 
would  prevail  where  the  terms  to  be  applied  are  terms 
of  a  known  <leiinite  signification  in   ordinary  use, 
though  not  bearing  a  strict  technical  meaning.    If  the 
evidence  should  show  that  they  could  not  be  applied 
in  the  sense  which  general  usage  had  attached  to  them, 
they  may  be  construed  according  to  any  more  exten- 
sive or  contracted  sense  of  which  they  were  suscep« 
tible,  for  the  purpose  of  carrying  out  the  obvious 
intentions  of  the  testator. 
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1842.  But,  subject  to  these  qualifications,  wherever  the 

^^^      words  employed  bear  a  definite  known  meaning,  and 

»•  are  capable  of  being  applied  according  to  their  plain 

WiLSOK.  II-  •  •  1  •        •  •     • 

and  ordinary  meaning,  no  evidence  is,  m  my  opmiOD, 

l^^t^^  admissible  to  show  that  the   party  intended  to  use 
.-; —        them  in  a  more  extended  or  in  a  more  qualified  sense; 
theTud^et.    for,  Otherwise,  every  man's  will  and  intention^  how- 
Mr'jaBtice    ^^^^  expressed,  would  be  liable  to  be  defeated,  not,  as 
-fiwyiie.      is  now  sometimes  the  case,  by  his  own  defective  ex- 
pression of  that  will,  but  contrary  to  his  own  plainly 
declared   intention;    and  the  cases  of   Goodinge  v. 
Goodinge  (q)  ;  Edge  v.  Salisbury  (r)  ;    Green  v.  Hcnh 
ard  (s)j    cited  by  one  (t)   of  your  Lordships,    then 
Attorney-general,  at  the  bar  of  this  House,  afford  a 
decisive  illustration  of  this  proposition. 

To  apply  these  rules  to  the  case  before  your  Lord- 
ships, I  will  first  examine  whether  the  words,  "  godly 
preachers  for  the  time  being  of  Christ's  holy  Grospel,*' 
are  in  themselves  plain  and  intelligible  words ;  and 
if  they  are,  whether  they  are  capable  of  any  applica- 
tion in  their  general  and  ordinary  sense  ;  but  as  the 
deed  in  which  these  terms  occur  was  executed  more 
than  a  century  ago,  it  will  be  necessary  to  ascertain 
whether  these  words  were  then  plain  and  intelligible, 
and  what  was  the  ordinary  sense  in  which  they  were 
then  generally  understood,  because  words  now  known 
to  bear  one  definite  meaning  may  in  former  times 
have  been  used  and  understood  in  a  different  sense. 

I  will  take,  first,  the  words,  "  preachers  of  Chrish 
holy  Gospel."  The  plain  and  obvious  meaning  of 
these  words  now  would  be,  men  who  teach  and 
explain  the  doctrines,  facts,  and  precepts  revealed  in 

(q)  1  Ves.  sen.  231.  (5)  1  Bro.  C.  C.  31. 

(r)  Amb.  70.  (0  Lord  Campbell. 
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the  holy  Scriptures  with  reference  to  man's  redemp- 
tion. This  holy  Gospel,  then,  as  the  revelation  of  an 
omniscient  and  unchangeable  God,  must  always  have 
been  the  same  ;  and  if  the  holy  Scriptures,  like  ordi- 
nary human  writings,  were  to  be  subjected  to  the 
ordinary  rules  of  construction,  it  would  be  for  your 
Lordships  judicially  to  declare  what  were  the  facts 
and  doctrines  that  constituted  the  substance  of  the 
Gospel,  and  to  declare  that  those  who  preach  such 
doctrines,  and  those  only,  were  to  be  considered  as 
the  objects  of  this  part  of  Lady  ffewtei/'s  trust.  But 
as  we  are  taught  by  the  holy  Scriptures  themselves 
that  they  cannot  be  properly  understood  but  through 
the  teaching  of  the  same  Spirit  by  whose  inspiration 
they  were  revealed,  and  as  much  .difference  of  opinion 
on  many  points,  and  some  conflicting  judgment  upon 
all^  has  always  been  found  to  exist  in  the  Church,  we 
are  compelled  to  look  for  some  legal  principle  upon 
which  Lady  Hewley's  meaning  in  using  the  words, 
"  Chrisfs  holy  Gospel,*'  may  be  ascertained,  without 
A-iolating,  on  the  one  hand,  the  ordinary  rules  of  con- 
struction by  the  admission  of  evidence  as  to  her  own 
religious  opinions,  or  assuming,  on  the  other  hand, 
for  the  Temporal  Courts,  the  power  of  deciding  ques- 
tions of  religious  controversy. 

The  true  test  of  the  meaning  of  these  words, 
"  Christ's  holy  Gospel,"  therefore,  appears  to  me  to 
be  that  which  I  have  pointed  at  in  my  general  re- 
marks; the  sense  in  which  these  words  were  generally 
used  and  understood  in  England  at  the  date  of  the 
deed  under  examination  ;  and  that  neither  Lady 
Hewley's  own  opinions,  nor  the  opinions  of  the  sect 
to  which  she  belonged,  can  be  resorted  to,  unless  it 
should  appear  that  the  words  at  that  time  were  sus- 
ceptible of  a  double  construction,  either  being  equally 

VOL.  IX.  Mm 
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}2^  applicable,  and  yet  so  inconsistent  with  each  other  as 

Shorb  to  render  the  adoption  of  them  both  impossible  or 

WiLoN.  irrational. 

,  r—  But  then  a  farther  question  arises  :  by  what  means 

Lady  Hew-  x       i  i  •  •         i  i 

ley'$Charitie9.  are  your  Lordships  to  ascertain  what  was  the  sense  in 
Opinions  of  which  the  words,  **  Christ* s  holy  Gospel,"  were  under- 
the Judges,  stood  in  Lady  Hewley'%  time?  On  the  part  of  the 
Mr.  Justice  relators  witnesses  have  been  examined  for  the  purpose 
JSnkine.  ^f  furnishing  the  Court  of  Chancery  with  evidence 
of  the  meaning,  which  they  collect  from  their  reading 
on  the  subject  to  have  been  the  sense,  in  which  these 
words  were  received  at  the  period  in  question  ;  but  as 
this  is  not  a  question  about  auy  technical  term  of  art, 
as  it  is  not  a  question  relating  to  any  mercantile  coo- 
tract,  nor  in  reference  to  the  peculiar  use  of  the  words 
in  any  particular  district,  it  appears  to  me  that  it 
would  not  be  within  the  province  of  the  jury,  but  of 
the  Court,  to  determine  the  meaning  of  the  terms,  and 
therefore,  that  the  evidence  of  these  witnesses  is  not 
admissible  for  the  purpose  of  this  inquiry  ;  but  I 
humbly  submit  that  it  is  for  your  Lordships,  by  refer- 
ence to  history,  to  the  public  writings  of  known 
contemporary  authors  upon  the  subject,  to  ascertain 
and  to  decide  what  doctrines  were  at  the  period  in 
question  generally  received  and  understood  as  the 
essential  and  fundamental  doctrines  of  the  Gospel  of 
Christ 

If  indeed  the  result  of  that  inquiry  should  leave 
your  Lordships'  minds  in  doubt  whether,  in  reference 
to  the  questions  to  be  decided  in  this  cause,  there  did 
exist,  at  the  period  in  question,  any  general  under- 
standing in  the  Christian  Church  as  to  the  essential 
doctrines  of  the  Gospel,  and  your  Lordships  should 
thus  find  yourselves  at  a  loss  for  a  clue  to  the  mean- 
ing of  those  words  in  Lady  Hewley's  deed  ;  if  your 
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Lordships  should  further  find  one  class  of  professing        1842. 
Christians  propounding  certain  doctrines  and  facts  as       shorr 
forming  the  foundation  and  essence  of  the  Gospel      ^^^g^^ 

revealed  by  the  Scriptures,  and  another  class  denying        

that  any  such  doctrines  or  facts  were  revealed  in  the  uy'$Suiritie$. 
Bible,  and  that  those  conflicting  opinions  were  respec-    ^  ."T^  ^^ 
tively   adopted    by   such   equal   proportions   of    the    the  Judges. 
Christian  Church  as  to  render  it  difiicult  to  say  that    Mr.TIirtice 
the  Gospel  of  Christy  even  as  to  essential  points,  had      Enkine. 
any  definite  meaning  generally  acknowledged  at  that 
time ;  in  such  a  case,  indeed,  inasmuch  as  it  would  be 
impossible  to  suppose  that  Lady  Hewley  (whose  ob- 
vious intention  it  was  to  promote  the  spiritual  welfare 
of  others  by  the  propagation  of  that  faith  by  which 
alone  they  could  be  saved)  could  have  been  indiflferent 
about  the  doctrines  to  be  taught,  or  could  have  meant 
that  opinions  so  opposite,  upon  the  essential  truths  to 
be  believed,  should  equally  form  the  objects  of  her 
trust,  it  would  become  necessary,  and  in  that  case 
allowable,  to  inquire  to  which  of  these  two  classes 
Lady  Hewley  herself  belonged.     For  as  it  would  then 
appear  that  there  were  two  several  objects,  to  either 
of  which  the  language  of  the  deed  might  be  applied, 
but  that  it  could  not  in  fair  construction  be  applied  to 
both,  evidence  would  be  admissible  to  show  to  which 
of  those  objects  it  was  the  intention  of  Lady  Hewley 
that  her  bounty  should  be  confined.     But  as,  for  the 
reasons  which  I  shall  have  to  give  presently,  in  my 
humble  judgment  no  such  difl&culty  arises  in  this 
case,  I   do  not  qualify  the  general  answer  which  I 
have  already  given.    When  your  Lordships  shall  have 
afiixed  the  proper  meaning  to  the  term  '^  preachers 
of   ChrisCs  holy  Gospel,"   it  will  remain  to  be  de- 
cided whether  that    description  will  extend    to   all 
the  preacliers  of  that  Gospel,  or  whether  it  is  to  be 
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1842.  confined  to  any  particular  class.     And  it  bas  been 

Sh()rb  supposed  that  the  word  "  godly  "  was  intended  by 

V.  Lady  Hewley  to  limit  the  selection  of  her  trustees  to 

__  '  preachers  dissenting  from  the  Church  of  JEnglandj 

le^^haHHes   ^^^"^^  ^^  ^^  ®^^^  ^'^^^  ^^   Lady  Ilewley's  time  the 

-7—  word  "  godly  "  had  acquired  that  limited  sense. 
theJud^I  if  ^^  could  be  shown  that  the  word  had  been  gcne- 
^  "7~.  rally  so  used  and  understood,  I  should  have  acquiesced 
Erskine,  in  the  conclusion  suggested  ;  but  the  word  is  in  itself 
plain  and  intelligible ;  and  we  learn  from  our  trans- 
lation of  the  Bible,  by  the  Liturgy  of  the  Church  of 
England^  by  the  writings  of  learned  and  pious  men 
of  every  religious  persuasion,  that  it  has  always  borne 
the  same  general  signification  which  it  now  has  ;  and 
although  it  may  be  true  that  the  words  "  godly 
preachers"  were,  about  the  time  in  which  Lady 
Hewley  lived,  and  with  which  she  was  conversant, 
appropriated  by  those  who  dissented  from  the  Church 
of  England  to  their  own  ministers,  yet  even  in  this 
peculiar  appropriation  it  was  employed  in  its  general 
and  ordinary  sense,  and  was  iutended  to  mark  the 
contrast  alleged  to  exist  in  fact,  in  spiritual  life  and 
holy  zeal,  between  those  who  preached  within  the 
Church  and  those  who  preached  without  it.  But  it 
would,  in  my  opinion,  be  contrary  to  the  rules  of 
sound  legal  interpretation  to  allow  this  partial  appli- 
cation of  a  term  to  a  particular  class  to  strip  it  of  the 
more  comprehensive  sense  in  which  it  was  generally 
employed.  As  the  same  answer  to  tlie  admissibility 
of  evidence  will  be  found  equally  applicable  to  the 
description  of  the  other  objects  of  Lady  Hewley^s 
bounty,  both  in  the  deed  of  1704  and  of  1707,  I 
shall  not  fatigue  your  Lordships  by  examining  tliem 
in  detail. 

As  to  the   second   question   propounded  by  your 
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Lordships ;  having,  in  my  answer  to  your  Lordships' 
first  question,  declared  my  opinion  that  no  part  of  the 
evidence  is  admissible,  I  hardly  know  in  what  way 
I  ought  to  answer  this  second  question ;  whether 
I  should  assume  that  your  Lordships  require  our 
opinions  upon  the  legal  effect  of  the  evidence  set  out 
in  the  proceedings,  or  only  require  from  each  of  the 
Judges  his  opinion  on  the  legal  effect  of  so  much  of 
the  evidence  as  he  may  consider  admissible. 

But  as  in  the  view  which  I  have  taken  of  the  case 
the  result  would  be  the  same  whether  the  evidence  be 
admitted  or  not,  I  may  at  once  answer  this  second 
question  by  stating,  that  in  my  opinion,  under  the 
terms  "  poor  and  godly  preachers  for  the  time  being 
of  Christ^s  holy  Gospel,"  all  poor  and  holy  men  who, 
at  the  time  of  their  selection  by  the  trustees,  were 
actually  preachers  of  the  Gospel,  as  it  was  generally 
received  and  understood  by  English  Protestants  at 
the  date  of  the  deed,  were  proper  objects  of  the  first 
trust  of  that  deed,  whether  they  were  Conformists  or 
Nonconformists,  Churchmen  or  Dissenters.  I  think 
the  trustees  were  confined  to  select  such  preachers 
from  amongst  Protestants,  because  the  language  of 
the  deed  seems  to  be  generally  inapplicable  to  the 
clergy  of  the  Roman  church,  because  the  provision 
for  the  widows  of  such  preachers  points  at  a  class  of 
married  clergy,  and  because  there  are  tenets  of  the 
Roman  Church  incompatible  with  the  doctrines  then 
generally  understood  and  received  by  Christians  in 
England  as  constituting  the  Gospel  of  Christ,  I  think 
the  trusts  were  not  confined  to  Nonconformists  or 
Dissenters,  because  the  terms  employed  were  not 
inapplicable  to  poor  and  godly  curates  of  the  Church 
of  England^  although  the  term  poor  might  seem  to 
exclude  a  beneficed  clergyman  from  all  participation 
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1842.        in  the  benefit  of  the  trusts,  and  because  I  do  not  find 

Shore      *^^^  ^^^  word  "  godly ''  had  then  acquired  a  meaning 

^'  exclusively  applicable  to  Dissenters  or  Nonconformiste. 

'      But  I  further  think,  that  whether  evidence  of  the  fact 

le^Sha^es.  ^^  Lady  Hewley  being  a  member  of  the  Presbyterian 
.r~    -  body,  and  of  the  religious  opinions  of  that  class  of 
the  Judges.    Christians,  be  admitted   or  not,   the  trustees    were 
Mr.Tiwtice    restrained  by  the  terms  of  the  deed  from  selecting 
Er$kiM.      any  preacher  who  taught  as  part  of  the  Gospel  of 
Christ  any  doctrines  at  variance  with  the  doctrines 
then   generally  received   and  understood  as   funda- 
mental and  essential  doctrines  of  the  Gospel,  or  who 
purposely    or    systematically    suppressed     in     their 
preaching  any   of  such   fundamental   and    essential 
truths. 

The  other  descriptive  terms  in  the  deed  of  1704 
appear  to  me  to  be  subject  to  the  same  rules  of  con- 
struction. The  widows  are  to  be  actually  widows  at 
the  time, — widows  for  the  time  being ;  they  are  to  be 
godly  women  and  widows  of  poor  and  godly  preachers 
of  Chinst's  holy  Gospel.  The  money  to  be  employed 
in  encouraging  preaching  is  confined  to  the  preaching 
of  Christ's  holy  Gospel.  The  exhibitions  are  to  be 
for  educating  young  men  designed  for  the  ministry 
of  Christ's  holy  Gospel ;  and  although  there  is  not  the 
same  express  reference  to  the  Gospel  in  the  last  object 
of  the  trusts  of  this  deed  as  in  the  others,  and  the 
objects  are  in  no  way  connected  with  the  office  of 
preaching,  yet  as  they  are  to  be  godly  persons,  and 
fit  objects  of  Lady  Hewley  s  and  the  trustees'  charity, 
the  trust  appears  to  be  so  connected  with  the  former 
descriptions  as  to  require  that  the  objects  should 
belong  to  the  same  class  of  Christians  as  those  already 
designated ;  and  although  the  language  of  the  deed 
of  1707    varies   in   many  respects  from    the    terms 
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employed  in  the  deed  of  1704,  yet  as  the  later  deed 
is  obviously  in  furtherance  of  the  same  general  pur- 
pose, the  construction  of  the  later  deed  should  be  as 
nearly  as  possible  in  conformity  with  the  provisions 
of  the  former  instrument,  unless  in  the  later  deed 
there  should  be  found  expressions  pointing  to  a  more 
extended  or  more  limited  object. 

But  it  appears  to  me  the  expressions  in  the  deed  of 
1707  require  the  same  construction  as  that  which 
I  have  already  submitted  to  be  the  proper  construc- 
tion of  the  deed  of  1704.  First,  the  objects  of  this 
deed  are  in  terms  required  to  be  Protestants ;  secondly, 
all  the  provisions  are  consistent  with  their  being  either 
Churchmen  or  Dissenters ;  thirdly,  it  was  obviously 
Lady  Hewley^s  design  that  they  should  agree  in  the 
fundamental  and  essential  truths  of  the  Gospel,  for 
such  only  could  be  expected  to  meet  together  in 
social  prayer,  and  such  only  could  conscientiously 
use  Mr.  Bowles  Catechism,  in  the  sense  which  the 
texts  referred  to  seem  to  require. 


1842. 

Shorb 
w. 

WiLSOH. 

Lady  Hew- 
ley'MCharitUs. 

Opinions  of 
the  Judges. 

Mt.  Justice 
Erskinc. 


With  regard  to  the  third  question  proposed  by  your 
Lordships;  as  in  my  answer  to  the  first  question 
1  have  excluded  from  the  case  all  evidence  of  Lady 
Hewleys  religious  opinions,  and  as  the  contents  of 
the  deed  of  1707  could  only  be  used  in  the  interpre- 
tation of  the  deed  of  1704  by  showing  what  Lady 
Hewley's  religious  views  were  in  the  later  year,  I  must 
necessarily  hold  that  the  later  deed  cannot  be  referred 
to  in  aid  of  the  construction  of  the  former. 


My  answer  to  tlie  fourth  and  fifth  questions  has  in 
effect  already  been  given  to  your  Lordships  in  my 
answers  to  the  first  and  second  questions ;  for,  as 
1  collect  from  the  history  of  the  times  immediately 
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1842.        preceding  the  execution  of  the  deed  of  1704,  in  England 

Shore       ^^^  body  of  professing  Christians  was  divided  into  six 

^'  classes,  namely,  members  of  the  Church  of  England^ 

members  of  the    Church    of  Rome^   Presbyterians, 

lej/'f^hariHes.  Independents,  Baptists,  and  Unitarians, — for  most  of 
^  .": —    ^  the   Nonconformists,   if  not  all,  had   at   that    time 

Opinions  of    ,    , 

the  Judges,  joined  one  or  other  of  the  latter  classes ; — and  as  I  find 
Mrijnstice  '^^"^  *^^  articles  and  creeds  of  the  Church  o{  England^ 
Enkine,  from  the  catechisms  of  the  Presbyterians,  from  the 
public  writings  of  the  historians  and  the  different 
controversial  authors  of  that  day,  including  Baxter 
and  others, — whose  works  have  been  cited  as  mani- 
festing a  more  tolerant  spirit  than  was  unhappily 
common  in  those  times, — that  all  these  classes  of 
Christians,  except  the  Unitarians,  considered  the 
doctrine  of  the  Trinity  as  one  of  the  great  funda* 
mental  and  essential  doctrines  of  the  Gospel ;  and 
when  I  find  the  same  fact  admitted  by  two  of  the 
defendants  in  sermons  produced  as  evidence  in  the 
cause ;  and  when  I  find,  on  the  other  hand,  that  the 
denial  of  the  doctrine  of  the  Trinity  and  of  the  atone- 
ment formed  the  distinguishing  feature  of  the  Uni- 
tarians' faith,  and  tliat  those  who  at  that  time  professed 
it  were  but  few ;  that  they  rejected,  as  unscriptural, 
doctrines,  which  all  other  Christians  then  held  to  be 
essential  articles  of  the  Christian  faith ;  and  that  the 
name  of  "  Unitarian''  had  been  assumed  to  distinguish 
them  from  the  rest  of  the  Christian  world,  as  paying 
supreme  worship  to  God  the  Father  only ;  and  when 
I  find  that  at  the  date  of  Lady  Hewleys  deed  those 
who  denied  the  Trinity  were  by  the  Legislature  de- 
nounced as  guilty  of  blasphemy  ; — I  cannot  come  to 
any  other  conclusion  than  that  Lady  Tlcwley  did  not 
intend  to  include  them  under  the  description  of 
**  Godly  preachers  of  ChiisV^  holy  Gospel,"  and  couser 
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quently  not  under  the  other  descriptions  in  the  deeds 
either  of  1704  or  1707  ;  but  that  the  phrase,  "  preach- 
ers of  Christ's  holy  Gospel/'  was  selected  for  the  pur- 
pose of  excluding  all  who  preached  such  doctrines. 

Your  Lordships  will  observe,  that,  although  I  have 
alluded  to  the  statute  9  &  10  Will.  S,  c.  32,  I  do  not 
rest  my  opinion  upon  any  assumption  that  the  views 
of  the  Unitarians  are  actually  unscriptural,  because 
so  declared  in  that  statute  now  repealed,  neither  do 
I  found  it  upon  any  incapacity  created  either  by  that 
Act  or  the  earlier  statutes  against  Nonconformists,  nor 
on  the  fact  of  the  Unitarians  being  excepted  out  of  the 
Toleration  Act ;  but  that  I  have  merely  used  the  state 
of  the  law  at  the  time,  as  assisting  to  show  what  was 
the  general  understanding  at  that  time  of  the  essential 
doctrines  of  the  Gospel,  and  in  what  sense,  therefore, 
Lady  Hewley  used  the  words  in  question.  But  as  it 
was  argued  on  behalf  of  the  defendants,  that  one  phrase 
used  by  Lady  Hewley  in  the  description  of  the  preachers 
and  their  widows  had  reference  to  those  statutes,  and 
their  subsequent  repeal,  I  think  it  right  to  remind 
your  Lordships  of  the  manner  in  which  those  words 
are  introduced ;  the  words  I  allude  to  are,  "  for  the 
time  being;"  and  it  was  supposed  that  they  had 
been  introduced  by  Lady  Hewley  for  the  purpose  of 
enabling  her  trustees  to  extend  the  field  of  her  bounty 
as  the  statutory  prohibition  might  be  withdrawn,  and 
as  if  she  had  said  "  all  preachers  tolerated  by  law." 
If  the  words  had  been,  **  to  all  godly  preachers  of 
Christ's  holy  Gospel  for  the  time  being,"  there  would 
have  been  more  plausibility  in  the  argument ;  but  the 
words  are,  "  preachers  for  the  time  being,"  "  widows 
for  the  time  being ;"  that  is,  as  I  understand  them,  as 
I  have  already  said,  preachers  at  the  time  of  their 
selection  as  objects  of  the  trubt ;  not  men  who  have 
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1842.        been  preachers,  or  who  may  intend  to  be  preachers; 

Shobb      ^^^  ™^^  ^^  ^^^^  ^^^^  preachers,  and  women  still  con- 

^'         tinuing  widows  of  such  preachers.     As  I  do  not,  there- 

'     fore,  consider  that  the  Unitarians  were  excluded  merely 

jj^'^fiaritiei.  ^Y  ^^^'^  incapacity  at  the  time  to  take  the  benefit  of 

.-7~     -  Lady  Hewley^s  trust,  so  I  do  not  consider  that  the 

the  Judges,   removal  of  their  incapacities  will  bring  them  within 

Mr.Tustice   '^^  purview  of  the  deed.     I  must  therefore,  for  these, 

Enkme.     and  for  the  reasons  already  given  in  answering  your 

Lordships'  earlier  questions,  reply  to  the  fourth  and 

fifth,  that  preachers  of  what  is  commonly  called  the 

Unitarian  belief  and  doctrine,  and  their  widows  and 

members  of  their  congregations,  and  persons  of  what 

is  commonly  called  Unitarian  belief  and  doctrine,  are 

excluded  from  being  objects  of  the  charities  of  either 

of  the  deeds  referred  to  in  those  questions. 

As  to  the  sixth  question  :  if  your  Lordships  should 
decide  that  the  language  used  by  Lady  Hewley  is 
sufficiently  extensive  to  include  Unitarians  as  objects 
of  her  bounty,  I  am  of  opinion  that  there  is  nothing 
in  the  present  state  of  the  law  to  prevent  their  par- 
taking of  the  benefits  thus  provided  for  them.  For 
although  the  repeal  by  the  statute  53  G.  3,  c.  160,  of 
the  incapacities  and  penalties  imposed  by  the  earlier 
statutes,  has  not  made  any  difference  as  to  the  truth 
or  error  of  their  tenets,  and  cannot,  in  my  opinion* 
reflect  back  any  light  upon  Lady  Hewley's  intentions 
in  1704,  it  has  removed  the  only  obstacle  that  could 
have  intercepted  her  bounty  if  they  had  been  origin- 
ally objects  of  it.  It  is  indeed  still  blasphemy,  punish- 
able at  common  law,  scoffingly  or  irreverently  to 
ridicule  or  impugn  the  doctrines  of  the  Christian 
faith,  and  no  one  would  be  allowed  to  give  or  to  claim 
any  pecuniary  encouragement  for  such  purpose ;  yet 
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any  man  may,  without  subjecting  himself  to  any  penal        ib42. 
consequences,   soberly  and   reverently  examine  and       shobb 
question  the  truth  of  those  doctrines  which  have  been  ^' 

assumed  as  essential  to  it.     And  I  am  not  aware  of        

any  impediment  to  the  application  of  any  charitable  i^sShat^es. 
fund  for  the  encouragement  of  such  inquiries.  On*"^^    f 

tne  Judges. 
Mr.  Justice  Coleridge  : — I  have  had  considerable    Mr.  Justice 
diflSculty  in  making  up  my  mind  as  to  the  answer     Coleridge. 
which  ought  to  be  given  to  your  Lordships'  first  ques- 
tion ;  and  that  not  on  account  of  any  doubt  as  to  the 
principles  on  which  the  answer  ought  to  proceed,  but 
the  application  of  them  to  the  description  contained 
in  the  deeds  referred  to.     It  is  unquestionable  that 
the  object  of  all  exposition  of  written  instruments 
must  be  to  ascertain  the  expressed  meaning  or  inten- 
tion of  the  writer,  the  expressed  meaning  being  equi- 
valent to  the  intention ;  and  I  believe  the  authorities 
to  be  numerous  and  clear  (too  numerous  and  clear  to 
make  it  convenient  or  necessary  to  cite  them),  that 
where  language  is  used  in  a  deed  which  in  its  primary 
meaning  is  unambiguous,  and  in  which  that  meaning 
is  not  excluded  by  the  context,  and  is  sensible  with 
reference  to  the  extrinsic  circumstances  in  which  the 
writer  was  placed  at  the  time  of  writing,  such  primary 
meaning  must  be  taken,  conclusively,  to  be  that  in 
which  the  writer  used  it ;  such  meaning,  in  that  case, 
conclusively  states  the  writer's  intention,  and  no  evi- 
dence is  receivable  to  show  that  in  fact  the  writer  used 
it  in  any  other  sense,  or  had  any^  other  intention. 
This  rule,  as  I  state  it,  requires  perhaps  two  explana- 
tory observations :  the  first,  that  if  the  language  be 
technical  or  scientific,  and   it  is  used  in  a  matter 
relating  to  the  art  or  science  to  which  it  belongs,  its 
technical  or  scientific  must  be  considered  its  primary 
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1842.        meaning ;  the  second,  that  by  "  sensible  with  reference 

Shore      ^  ^^^  extrinsic  circumstances"  is  not  meant  that  the 

^'  extrinsic  circumstances  make  it  more  or  less  reasonable 

* '      or  probable  is  what  the  writer  should  have  intended; 

i^^f,^!uus^  it  is  enough  if  those  circumstances  do  not  exclude  it, 


Opiaions  of 


that  is,  deprive  the  words  of  all  reasonable  application 
TlTe  Judges!   according  to  such  primary  meaning. 
Mr'juittice        ^^^^  ^^  ^^^^  explained    implies   that   it  is  not 
Cokridge.     allowable  in  the  case  supposed  to  adduce  any  evidence, 
however  strong,  to  prove  an  unexpressed  intention 
varying  from  that  which  the  words  used  import.  This 
may  be  open  no  doubt  to  the  remark,  that,  aUhough 
we  profess  to  be  exploring  the  intention  of  the  writer, 
we  may  be  led  in  many  cases  to  decide  contrary  to 
what  can  scarcely  be  doubted  to  have  been  the  inten- 
tion, rejecting  evidence  which  may  be  most  satisfac- 
tory in   the   particular  instance    to   prove   it.     The 
answer  is,  that   interpreters  have  to  deal  with  the 
written  expression  of  the  writer's  intention,  and  Courts 
of  Law  to  carry  into    effect  what   he  has   written, 
not  what  it  may  be  surmised,  on  however  probable 
grounds,   that   he   intended   only   to    have  written. 
The  rule,  however,  whether  it  be  a  wise  one  or  not, 
being  established,  it  follows  that  a  preliminary  inquiry 
to  all  such  questions  as  that  which  your  Lordships 
first  propose  is,  what  are  the  terms  used  with  reference 
to  which  the  extrinsic  evidence  is  offered  ?     Have 
they  primarily  a  clear  unambiguous  meaning  ?     Now 
the  words  "  poor  and  godly  preachers  of  Chrises  holy 
Gospel,'*  "  poor  and  godly  widows  of  poor  and  godly 
preachers  of  CAns(*s  holy  Gospel,"  "  the  encouraging 
or  promoting  of  the  preaching  of  Christ's  holy  Gospel 
in  poor  places,"  appear  to  have  a  clear  primary  sense. 
No  extrinsic  circumstances  surrounding  the  writer  of 
them,  if  they  had  been  used  in  the  present  day,  can 
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be   supposed,  which   would  render  them  insensible        I812. 
according  to  that  primary  meaning.   Whatever,  there-       shour 
fore,  might  be  the  creed  of  the  writer,  Christian  or      ^  *'• 

not,  of  whatever  denomination  he  might  be  among        

professing  Christians,  he  would  by  these  words  have  jey'sShariHes. 
expressed  the  same  intention ;    we  should  have  had    ^  ."T"     . 
to  inquire  who  were,  according  to  the  law  of  the  land,    the  JudgeB. 
preachers  of  Christ's  Gospel ;  and  all  who  were  in    Mr."justice 
that  sense  preachers  of  it,  and  poor  and  godly,  would     Cokridge. 
have  been  fit  objects  of  the  foundress's  bounty. 

In  the  case  supposed,  it  would  have  been,  I  con- 
ceive, wholly  inadmissible  to  inquire  whether  the 
foundress  were  of  this  or  that  sect,  or  a  member  of 
the  Established  Church,  for  the  purpose  of  inferring 
thence  a  greater  or  less  probability  that  she  had 
intended  to  designate  the  members  of  this  or  that 
persuasion  by  these  general  terms ;  you  could  no 
more  do  this  than  you  could  receive  evidence  of  a 
direct  declaration  by  her  that  she  had  intended  exclu- 
sively to  benefit  the  members  of  a  particular  sect;  in 
either  case  the  effect  would  be  to  narrow  the  meaning 
of  the  words  used,  and  so  far  to  violate  the  expressed, 
and  which  must  ever  be  taken  to  be  the  real,  meaning 
of  the  writer. 

But  in  proportion  as  we  are  removed  from  the 
period  in  which  an  author  writes,  we  become  less 
certain  of  the  meaning  of  the  words  he  uses ;  we  are 
not  sure  that  at  that  period  the  primary  meaning  of 
the  words  was  the  same  as  now,  for  by  the  primary  is 
not  meant  the  etymological,  but  that  which  the  ordi- 
nary usage  of  society  affixes  to  it.  We  are  also  equally 
uncertain  whether  at  that  period  the  words  did  not 
bear  a  technical  or  conventional  sense ;  and  whether 
they  were  not  so  used  by  the  writer.  The  change 
which  the  course  of  events  may  make  in  the  meaning 
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1842.        of  a  word  might  be  not  inappropriately  instanced  in 

Shore       *^®  phrase  "  holy  Scriptures ;"  no  phrase  perhaps  can 

»•  now  be  cited  of  more  unambiguous  interpretation. 

*     Yet  "search  the  Scriptures,"  in  the  New  Testament, 

k^k^ljies.  ^^^^  ^^*  include  their  most  important  part,   the  New 
."T--        Testament  itself,  simply  because  when  used  that  part 
tile  Jadges.   had  not  been  written.     But,  to  come  more  home  to 
MrTustice    *'^®  period  to  which  our  attention  must  be  directed, 
CoMdge.     no  One  can  be  in  the  least  degree  familiar  with  the 
divines  or  historians  of  the  seventeenth  century  with- 
out being  aware  of  their  using  a  large  number  of 
common  words  in  a  different  sense  from  that  in  which 
they  are  now  received. 

When,  therefore,  we  are  called  on  to  construe  deeds 
of  the  years  1704  and  1707,  it  seems  to  me  that  we 
are  not  only  at  liberty,  but  are  bound,  to  inquire  what 
at  that  time  was  the  meaning  of  the  phrases  used  in 
them ;  not  taking  for  granted,  because  they  bear  a 
certain  clear  meaning  now,  that  they  did  so  then ; 
and  we  are  also,  I  conceive,  bound  to  inquire  whether 
at  that  time  they  bore  any  technical  or  scientific  sense; 
and  if  so,  we  must  judge  from  the  context  whether  in 
the  particular  instance  they  were  used  in  that  sense. 
So  long  as  we  limit  our  reception  of  evidence  to  what 
is  legitimate,  for  these  inquiries,  we  do  not  break  in 
upon  the  rule  above  laid  down ;  we  are  not  seeking  to 
show  an  intention  not  expressed,  but  trying  to  ascer- 
tain the  meaning  of  that  which  has  been  written. 
Now  the  relators  in  this  case  contend,  in  the  first 
place,  that  the  words  in  question  at  the  date  of  the 
deeds  bore  generally,  or  at  least  among  a  large  and 
well-defined  class  of  professing  Christians  in  Enylanil^ 
a  conventional  meaning  somewhat  narrower  than  we 
should  give  them  in  ordinary  use  at  this  day  ;  and, 
secondly,  that  Lady  Hewley  was  one  of  that   class; 
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whence  they  draw  the  inference  that  these  words  used        1842. 
by  her  on  a  subject-matter  directly  connected  with       shorb 
that  in  which  the  words  bore  that  secondary  meaning^     ^  ^-^ 

must  be  taken  to  have  been  used  in  that  sense.     The        

syllogism  in  its  form  is  correct,  and  the  conclusion  is  ky'sSlua^ties. 
relevant ;  its  bearing  on  the  issue  is,  that  it  shows  the    ^  .":        - 

'  o  »   ^  Opinions  of 

meaning  of  what  Lady  Hewley  has  written  ;  they  may  the  Judges, 
therefore  by  all  legitimate  means  prove  the  premises.  Mr.  Justice 
I  am  not  aware  that  any  question  has  been  made  as  to  Coleridge. 
the  kind  of  evidence  offered  in  support  of  the  first 
proposition  or  major  premise.  The  rules  of  evidence 
must  expand  with  the  necessities  of  the  case,  or  the 
end  for  which  they  are  established  would  be  sacrificed 
to  the  means ;  and  accordingly  it  is  well  known  that 
in  what  is  matter  of  history,  and  relates  to  the  public 
at  large,  a  class  of  evidence  has  always  been  ad- 
mitted, such  as  histories  and  chronicles,  which  would 
not  be  received  in  an  issue  upon  a  matter  of  private 
right.  Cases  to  this  effect  are  collected  or  referred 
to  by  Mr.  PhiUipps  in  his  "  Law  of  Evidence  (f)'* 
Among  them  I  may  mention  particularly  that  this 
House,  after  argument,  in  Warren  Hastings's  case, 
allowed  the  History  of  the  Growth  and  Decay  of 
the  Ottoman  Empire,  by  Prince  Cantennry  to  be  read, 
to  prove  an  universal  custom  of  the  Mahommedan 
religion.  Evidence,  indeed,  of  this  description  was 
read  in  great  abundance  on  the  hearing  of  this 
appeal,  by  the  Appellants  as  well  as  Respondents, 
irregularly  of  course  (and  it  may  be  taken  to  have 
been  by  consent),  as  to  the  time  of  its  introduction, 
but  not  objected  to,  I  believe,  as  inadmissible  in 
itself. 

The  struggle,  indeed,  was  made  upon  the  evidence 
applicable  to  Lady  Hewley  herself;  and  I  fully  con- 
(0  Vol.  1,  pp.  605-6  (8th  ed.)  , 
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1842.        cede,  that  if  it  were  offered  for  the  purpose  of  intro- 
Shobb       ducing  words  of  exclusion,  or  any  words,  into  the  deeds 
V.  not  already  there,  or  to  raise  an  inference  of  intention 

I!fL  '     not  expressed,  it  could  not  properly  have   been  ad- 
ilf^^^^  mitted.     But  your  Lordships'  question  does  not  sup- 
,-:—        pose  any  such  purpose;    and,  merely  to   prove  the 
i^^Ju^es.    minor  premise,  the   syllogism,  that  is,   that   Lady 
Mr"jn«ti       HewUy  was  one  of  the  class  by  whom  the  debated 
Colendge.     words  Were  commonly  used  in  a  certain  secbndary 
meaning,  all  her  acts  bearing  on  that  subject-matter 
appear  to  me  properly  proveable.      Under   these  I 
include,  or  rather  they  will  introduce,  the  places  of 
worship  she  frequented,  the  divines  she  followed,  or 
with  whom  she  was  in  habits  of  friendship,  the  con- 
ditions she  imposed  expressly  on  the  objects  of  her 
bounty ;  and  these  will  make  evidence  indirectly  of 
what  discloses  the  nature  of  those  places  of  worship, 
the  opinions  of  those  divines,  their  works,  and  history. 
It  may  be  that  this  opens  an  inconveniently  wide 
range  of  inquiry  ;  but  if  the  fact  sought  to  be  proved 
is  strictly  conducive  to  the  proof  of  the  fact  in  issue  in 
the  cause,  the  objection  of  irrelevancy  does  not  arise, 
merely  because  it  is  not  itself  the  fact  in  issue.     The 
extent  of  the  inquiry  grows  out  of  the  nature  of  the 
matter  to  be  inquired  into. 

Viewed  in  the  light  in  which  I  view  this  evidence, 
as  well  that  which  more  directly  applies  to  Lady 
Hewley  herself,  as  that  which  relates  to  her  friends 
and  advisers,  the  objection  as  to  time  does  not  seem 
to  me  properly  to  arise.  It  is  said,  for  example,  how 
can  you  expound  a  deed  of  the  year  1704  by  a  deed 
of  the  same  party  in  1707?  How  docs  an  intent, 
expressed  ever  so  clearly,  in  1707,  conduce  to  prove 
an  intent  existing,  but  unexpressed,  in  1704?  My 
answer  is  (just  observing,  that  if  the  interval  of  time 
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were  very  much  shorter,  I  should  think  the  objection 
of  equal  force,  unless  I  could  make  the  two  deeds 
parts  of  one  identical  transaction),  that  the  deed  of 
1707  is  not  used  to  introduce  anything  into  the  deed 
of  1704  not  already  written  there;  but  that,  in  order 
to  understand  the  language  of  the  deed  of  1704,  I  am 
seeking  to  show  that  Lady  Hewley  was  one  of  a  large 
class  by  whom  certain  words  used  in  that  deed  were 
commonly  used  in  a  particular  sense, — the  words,  by 
the  hypothesis,  being  capable  of  that  meaning.  Now, 
in  order  to  show  her  of  that  class  in  1704,  it  would  be 
unreasonable  to  limit  my  proof  to  the  precise  day, 
month,  or  year  of  the  execution  ;  there  is  a  presump- 
tion of  consistency  of  opinion  on  serious,  especially 
religious,  questions.  If  I  were  to  be  called  on,  even 
in  a  criminal  proceeding,  to  show  an  individual  to 
have  been  a  Roman  Catholic  on  a  particular  day,  it 
would  not,  I  agree,  be  enough  to  show  him  attending 
the  celebration  of  mass  once  ten  years  before  or  ten 
years  after  the  day,  but  I  might  surely  prove  such 
attendance  both  before  and  after,  and  through  the 
whole  course  of  his  life,  in  order  to  induce  the  reason- 
able conclusion  that  he  was  of  that  faith  on  the  day  in 
question ;  and  if  so,  the  objection  taken  to  each  par- 
ticular step  in  the  induction  could  not  be  sustained. 
I  might  therefore  prove  the  attendance  once  ten  years 
before,  not  as  the  whole,  but  as  part,  of  a  body  of  evi- 
dence ;  and  thus  it  is,  that  the  deed  of  1707,  and  the 
rules  and  orders,  are  acts  done  by  Lady  Hewley  con- 
ducive (I  do  not  say  with  what  degree  of  strength), 
only  conducive  to  the  proof  of  her  belonging  to  a  cer- 
tain religious  class. 

Again,  on  the  principles  I  have  laid  down,  it  seems 
to  me  that  such  particulars  in  the  evidence  as  the  will 
of  Sir  John  Hewley^  or  the  ftmeral  sermon  by  Dr. 
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1842.        ColtoTif  were  in  strictness  admissible,  not  as  declara- 

Shorb      *^^°*  ^y  them  either  of  what  Lady  Hewley  was  or  they 

».  were,  but  as  acts  done  by  them  showing  what  th^ 

—  '      were  with  whom  .she  lived  in  most  confidence,  and 

hy^sShai^.  her  belonging  to  whose  class  of  religionists  may  fairly 

^  .":—    -  be  presumed. 

Opinions  of  ^ 

the  Judges.        I  therefore  answer  your  Lordships'  first  question  by 

Mr."j^tice  ^y^^&»  ^^^  ^^  ^7  Opinion  the  extrinsic  evidence  was 
Coleridge,  admissible,  for  the  purpose  of  determining  who  are 
entitled  under  the  terms  stated  in  that  question  to  the 
benefit  of  Lady  Hewley's  charity.  Of  course  I  must 
be  understood  as  speaking  of  the  evidence  in  classes, 
and  in  its  more  important  details.  I  do  not  under- 
take to  say  there  may  not  be  some  unimportant  par- 
ticulars iu  the  large  mass  received  without  objection 
that  may  not  fall  in  with  the  principles  on  which  I 
think  the  general  body  admissible.  I  may  mention 
as  instances,  such  sentences  as  are  to  be  found  here 
and  there  in  the  depositions  of  witnesses  speaking 
merely  of  belief  founded  on  tradition  and  report  of  the 
Trinitarian  opinions  of  Lady  Hewley  ;  these  do  not 
go  to  the  proof  of  either  of  the  propositions  on  which 
this  case  stands,  in  my  judgment,  and  are  objection- 
able therefore  as  irrelevant,  and  also  as  to  the  founda- 
tion on  which  they  stand. 

I  take  the  liberty  of  changing  the  order  of  your 
Lordships'  questions,  and  observing  that  in  my  answer 
to  the  first  I  have  incidentally  given  my  answer  to  the 
third  of  them ;  I  take  the  liberty  also  of  throwing 
together  my  answers  to  the  second,  fourth,  and  fifth. 

It  will  be  convenient,  in  the  view  I  take  of  this 
case,  to  answer  these  three  questions  together.  Con- 
sidered with  reference  to  the  conclusion  to  which  I 
have  come  upon  the  first,  these  become  merely  ques- 
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tions  of  fact ;  what  inference,  namely,  is  to  be  drawn 
from  admitted  evidence  ?  I  am  not  aware  that  there 
can  be  more  than  four  divisions  of  Christians  who 
could  be  conceived  as  claimants  under  these  deeds, — 
the  Romanists,  the  members  of  the  Established 
Church,  Trinitarian  Dissenters,  and  those  who  deny 
the  co-equal  and  co-eternal  Divinity  of  the  second 
Person  in  the  Trinity.  Of  these,  neither  the  first  nor 
the  second  are  de  facto  claimants,  and  with  regard  to 
the  first  it  is  unnecessary  to  say  a  word ;  every  parti- 
cular in  the  evidence  shows  that  they  could  not  be 
reasonably  included  within  the  objects  of  Lady  Hew-- 
ley's  bounty ;  but  the  evidence  adduced  in  the  cause 
has  partly  for  its  purpose  to  exclude  the  second. 
Taken  by  themselves,  and  understood  in  their  pri- 
mary sense,  which  on  its  face  is  unambiguous,  it 
could  not  be  contended  that  there  were  not  many 
among  the  clergy  of  the  Established  Church  "  poor 
and  godly  preachers  of  Christ's  holy  Gospel,"  or  that 
there  were  not  among  the  members  of  that  Church 
persons  answering  the  other  descriptions  contained  in 
the  deed.  It  is  for  this,  among  other  reasons,  that 
the  relators  have,  in  my  opinion,  been  rightly  admitted 
to  prove  that  the  words  in  truth  are  not  unambiguous, 
and  that  they  bore  among  those  of  whom  Lady 
Hewley  was  one,  at  the  date  of  the  deeds  a  certain 
secondary  conventional  meaning,  in  which  sense  she 
must  be  taken  to  have  used  them,  and  which  sense 
excludes  the  Established  Church.  It  is  obvious  that, 
although  I  think  the  relators  rightly  entitled  to  use 
that  evidence,  it  by  no  means  follows  that  I  should 
think,  as  a  juryman,  that  they  have  proved  their  con- 
clusion ;  and  I  confess  that  this  was  one  of  the  points 
on  which  I  had  and  have  most  difficulty  in  making 
up  my  mind.     The  evidence  on  this  point  is  confined 
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1842.       to  the  answers  to  the   17th  interrogatory,   and  I 

Shore      believe  only  three  witnesses  have  been  examined,  to 

^'  wit,  Dr.  Pye  Smithy  Mr.  Bennett^  and  Mr.  Walker. 

Of  these  Dr.  Smith  says,  although  he  states  his  belief 

fey'fdLii^.  *bat  the  terms  "  were  used  by  the  Nonconformists  or 
.";—  Protestant  Dissenters  for  the  purpose  of  describing  or 
the  Judges,  designating  Dissenters  and  Dissenting  ministers,  and 
Mr."ju«tice  Preachers  generally,"  yet  he  adds  that  he  cannot  say 
Coleridge.  "  whether  they  were  used  for  the  purpose  of  distin- 
guishing Dissenting  ministers  and  preachers  from 
preachers  of  the  Established  Church,"  concluding 
however,  with  this,  "  that  the  said  terms  were  ordi- 
narily appropriated  to  Dissenting  ministers  and 
preachers,  and  by  such  ordinary  appellation  became, 
to  a  considerable  extent,  terms  of  distinction  between 
them  and  the  members  of  the  Establishment/'  Mr. 
Bennett's  evidence  is  less  qualified,  both  as  to  the 
terms  being  used  as  descriptive  of  Dissenters  and  Dis- 
senting ministers  generally,  and  as  distinctive  of  them 
from  the  ministers  of  the  Established  Church.  But 
Mr.  Walker's  evidence  bears  strongly  the  other  way. 
He  says,  "  The  terms  were  adopted  and  employed  in 
the  conversations,  and  writings,  and  publications  of 
the  time  by  religious  persons  "  (not  adding,  of  any 
particular  persuasion),  "  to  denote  those  whom  they 
regarded  as  pious,  and  specially  devoted  to  the  service 
of  God,  and  by  others  as  a  cant  term  or  word  of  re- 
proach principally  against  Dissenters  and  Dissenting 
ministers  or  preachers,  they  being  Trinitarians,  and 
none  else,  for  the  idea  of  godliness  would  not  and 
could  not  have  been  attached  to  any  but  those  who 
believed  the  doctrine  of  the  Trinity,  and  so  necessa- 
rily embraced  all  who  were  Presbyterians,  Congrega- 
tionalists,  and  Independents,  or  Particular  Baptists;" 
but  he  adds  that  "  he  is  not  aware  that  the  said  terms 
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were  used  merely  for  the  purpose  of  distinguishing 
Dissenting  ministers  and  preachers  from  preachers  of 
the  Established  Church,  ministers  in  the  Established 
Church  not  being  at  that  time  so  likely  to  be  so  desig- 
nated, though  there  might  have  been  exceptions;"  le^'sSharUies. 
and  he  adds  his  belief,  **  that,  in  the  senses  of  the 
phrase  above  mentioned,  some  clergymen  of  the  Es- 
tablished Church  would  have  been  liable  to  it  as  well 
as  others." 

It  must  be  admitted  that  this  evidence  is  slight ; 
and  I  confess  that  it  does  not  lead  me  to  a  confident 
conclusion  that,  upon  the  received  principles  of  in- 
terpretation, ministers  and  members  of  the  Establish- 
ment are  not  entitled  to  share  in  the  bounty  of  Lady 
Hewley.  Even  this  evidence,  however,  has  more 
strength,  when  considered  with  reference  to  the  his- 
tory of  the  times.  The  feelings  of  irritation  consequent 
upon  the  Act  of  Uniformity  had  hardly  subsided ;  the 
spirit  of  party  (a  term  which  I  use  for  want  of  a 
better,  and  in  no  reproachful  sense)  was  still  strong. 
It  is  in  the  nature  of  party  to  adopt  distinctive  appel- 
latives, wliile  it  has  always  been  the  practice  of  the 
Established  Church,  I  think,  to  disclaim  them  for  her- 
self, especially  such  as  might  seem  to  lay  claim  to 
individual  spiritual  pre-eminence,  rather  than  doc- 
trinal purity.  All  these  circumstances  give  the  evi- 
dence, in  my  opinion,  a  strong  antecedent  probability; 
and  I  therefore  accede,  upon  the  whole,  to  what  has 
been  very  much  taken  for  granted  in  the  arguments, 
that  the  ministers  and  members  of  the  Established 
Church  are  not  proper  objects  of  the  trusts  of  these 
deeds. 

The  claim  of  those  who  are  commonly  called  Unita- 
rians now  remains  to  be  considered ;  for  I  take  it  that  no 
one  contests  the  claim  of  Protestant  Trinitarian  Dis- 
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1842.        senters.     Now,  with  regard  to  these,  I  might  perhaps 

Shore      content  myself  with  stating,that  I  concurin  the  opinions 

^y  ^'         which  have  been  now  already  expressed  by  one  of  my 

learned  brothers,  that  they  are  not  entitled.      But  as 

WsShar^es.  ^  ^^7  arrive  at  my  conclusion  by  a  different  course 
Q  rr^    -  of  reasoning,  it  is  fit  that  I  should  state  it  shortly, 
the  Judges.    I  am  by  no  means  prepared  to  say,  that  even  in  a 
Mr^jlITtice    ^ourt  of  Law  it  would  not  be  a  just  mode  of  argu- 
CoUridge.     ment  to  arrive  at  that  conclusion  by  a  theological  ex- 
amination of  the  words,  "  godly  preachers  of  Chrisfs 
holy  Gospel ;"  and  if  it  could  be  shown,  as  I  have  no 
doubt  it  could,  that  the  ministers  of  that  persuasion 
do  not  in  very  truth  fall  within  that  description,  the 
Judge  to  whose  mind  conviction  was  brought  home 
by  that  reasoning  would  be  bound  to  act  upon  it. 

But  I  feel  at  once  the  unnecessary  painfulness  of 
relying  on  such  an  argument,  and  my  own  incom- 
petence to  conduct  such  an  inquiry  with  perfect  cer- 
tainty to  myself  or  conviction  to  others,  that  every 
step  I  took  in  it  was  free  from  error.  I  resort,  there- 
fore, to  the  safer  course  of  examining  in  what  sense 
Lady  Hewley^  as  one  of  a  certain  class  of  religionists, 
must  be  taken  to  have  used  the  words  in  question ; 
what  was  the  meaning  of  those  words  in  her  mouth, 
and  the  mouths  of  those  of  whom  she  was  one.  Most 
ingenious  arguments  were  used  to  show  that  they 
meant  those  Christians,  of  whatever  faith  as  to  pecu- 
liar doctrines,  who  agreed  in  rejecting  creeds  and 
articles.  I  look  in  vain,  in  the  evidence  in  the  cause, 
for  the  slightest  support  to  those  arguments.  On  the 
contrary,  if  the  evidence  of  her  own  acts  be  looked  to, 
if  the  acts  of  her  own  friends  and  class  be  regarded, 
if  history  be  resorted  to,  all  concur  unequivocally  in 
showing  that  she  and  they,  so  far  from  being  indiffe- 
rent to  the  holding  to  the  fundamental  articles  of  our 
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faith,  were  zealously  attached  to  them,  and  deemed        1842. 
them  as  much  all-important  as  the   divines  of  the       Shorb 
Established  Church.  ^  J;^^^ 

Again,  if  I  look  to  the  words  of  the  deeds,  and  con-        

sider  them  with  reference  to  the  history  of  the  times,  jey'sSharities. 
as  to  the  then  state  of  what  is  commonly  called  Uni-   ^  ."T"^    - 

J      ^  Upioions  oi 

tarianism,  I  see  in  the  former  clear  indications  of  an    the  Judges, 
intention  to  provide  for  poor  and  godly  members  of    Mr.  Justice 
a  body,  preachers  to  congregations,  a  succession  con-     (^okridge, 
templated  in  a  ministry  then  in  being  and  known, 
education  provided  for  those  who  were  to  come  into 
it ;  but  history  discloses  that  none  of  these  circum- 
stances were  then  applicable  to  this  sect.     I  do  not 
think  it  has  been  shown  that  in  her  day  there  was  a 
single  avowed  minister  or  congregation  of  that  per- 
suasion ;  in  truth  those  who  held  the  opinions  were 
not  only  not  tolerated,  but  as  a  sect  had  scarcely 
attracted  sufficient  notice  by  their  numbers  to  have 
become,  as  it  were,  objects  of  special  legislative  tole- 
ration. 

But  it  has  been  said  that  though  it  may  be  con- 
ceded that  the  Unitarians,  as  such,  were  not  specially 
present  to  Lady  Hewley's  mind  as  objects  of  her 
bounty,  and  although  if  they  had  been,  yet,  as  not 
being  then  tolerated,  they  could  not  by  law  have  par- 
ticipated in  it,  still  the  words  she  has  used  are  large 
enough  now  to  comprehend  them  all,  and  that  her 
meaning  was  to  embrace  all  tolerated  Protestant  Dis- 
senters, and  all  such  as  from  time  to  time  should 
become  tolerated ;  that  the  state  of  the  law  alone 
restrained  the  complete  effectuation  of  her  intention, 
and  that  with  the  removal  of  legal  restraint,  the  in- 
terpretation of  her  words  expands ;  that  if  legislation 
had  taken  an  opposite  course  and  narrowed  the  limits 
of  toleration,  sects  which  are  now  within  her  bounty 
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J^843^       would  have  been  excluded,  and  that  by   the  sam^ 
Shorb       reasoning,  as  toleration  has  become  more  expansive, 
Wilson.     ®^^*®  formerly  excluded  may  become  admissible. 
-—  For  the  first  part  of  this  argument  I  can  see  no 

t^sCharitiea.  foundation  in  fact.  The  latter,  I  own,  seems  to  me 
Opinions  of  ^  ^^®*  ^^  ^^  obvious  fallacy.  As  to  the  first,  the 
the  Judges,  only  words  of  a  prospective  nature  in  the  deeds,  "for 
Mr.  Justice  the  time  being,"  clearly  have  reference  to  the  succes- 
^^''*^*'  sion  of  individual  objects  or  ministers  of  the  charity ; 
and  to  suppose  in  Lady  Hewley  such  an  intention  as 
above  stated,  is  to  suppose,  in  the  first  place,  a  &r- 
sightedness  of  which  there  is  no  evidence,  and^  in  the 
second,  an  indifierence  to  the  faith  of  any  sect  which 
might  at  any  future  time  be  tolerated,  of  which  there 
is  abundant  evidence  in  contradiction.  As  to  the 
latter  branch,  it  seems  to  me  to  confound  intention  in 
the  founder  of  a  charity  with  the  carrying  out  of  that 
intention  into  act.  An  intention  may  have  become 
by  some*  statute  illegal ;  the  intention  would  remain 
the  same,  but  no  Courts  could  then  effectuate  it.  It 
is  a  strange  inference  to  draw  from  this,  that  some- 
thing never  intended  should  be  carried  into  effect, 
merely  because,  having  been  illegal,  it  has,  after  the 
founder's  death,  been  legalized.  Whether,  therefore, 
I  look  at  the  language  of  the  deeds  merely,  or  the 
state  of  the  law  at  the  time  of  the  execution,  or  what 
the  evidence  and  history  disclose  as  to  Lady  Hewley 
herself  and  the  class  to  which  she  belonged,  each  and 
all  of  these  lead  my  mind  irresistibly  to  the  conclu- 
sion, that  your  Lordships'  fourth  question  should  be 
answered  in  the  negative.  One  exception,  however, 
I  desire  to  make  to  the  generality  of  this ;  I  see  no 
absolute  necessity  for  applying  the  reasoning  before 
used  to  the  words  "  godly  persons  in  distres.s."  In 
respect  to  them,  it  seems  to  me  that  the  language  of 
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the  deed  is  fiiUer,  and  leaves  the  selection  of  objects 
to  the  discretion  of  the  trustees  and  managers. 

My  answer  to  the  only  remaining  question  of  your 
Lordships,  understanding  it  to  refer,  as  I  do,  to 
charitable  foundations  similar  to  Lady  Hewley^s,  not 
the  same,  is,  that  ministers  or  private  individuals  of 
the  Unitarian  persuasion  are  not,  in  the  present  state 
of  the  law,  disqualified  from  enjoying  the  benefit  of 
any  such.  It  appears  to  me,  in  order  to  arrive  at  this 
conclusion,  not  necessary  to  break  in  upon  any  of 
those  dicta  by  which  Christianity  has  been  declared 
parcel  of  the  common  law,  nor  to  extend  the  operation 
of  the  different  Toleration  Acts  beyond  the  literal 
meaning  of  their  language.  But  Unitarians  profess 
to  be  Christians  as  much,  and,  we  doubt  not,  as  sin- 
cerely, as  Trinitarians ;  and  I  apprehend  that  there  is 
nothing  unlawful  at  common  law  in  reverently  doubt- 
ing or  denying  doctrines  parcel  of  Christianity,  how- 
ever fundamental.  It  would  be  difficult  to  draw  a 
line  in  such  matters  according  to  perfect  orthodoxy, 
or  to  define  how  far  one  might  depart  from  it  in  be- 
lieving or  teaching  without  offending  the  law.  The 
only  safe,  and,  as  it  seems  to  me,  practical  rule,  is  that 
which  I  have  pointed  at,  and  which  depends  on  the 
sobriety  and  reverence  and  seriousness  with  which 
the  teaching  or  believing,  however  erroneous,  are 
maintained. 


1S42. 

Shorb 

V. 
WiLSOK. 

Xo/^  Hew- 

Opinions  of 
the  Judges. 

Mr.Jnstiee 
Cokndgt. 


Mr.  Justice  Williams : — My  Lords,  the  first  ques- 
tion seems  to  me  to  be  so  intimately  connected  with  the 
whole  subject,  and  especially  that  part  of  it  upon  which 
your  Lordships  wish  for  any  opinion  from  me,  that  I 
shall  endeavour,  as  well  as  I  am  able,  to  answer  it  so 
fully  as  to  make  it  unnecessary  to  trouble  your  Lord- 
ships at  any  length  upon  the  subsequent  parte  of 
the  case. 


Mr.  Justice 
WUUamM. 
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1842.  This  question  then,  whether  the  difficulty  in  an- 

Shore      swering  it  be  greater  or  less,  admits  at  least  of  being 

»•  very  shortly  stated,  for  it  resolves  itself  into   this : 

whether  the  deed  of  foundation  of  the  year  1704  be 

le^sCkaritiea.  expressed  in  plain,  clear,  ^nd  unambiguous  terms: 
^  ."T"  .  because,  if  it  be,  by  an  undoubted  rule  of  law  (if  any 
the  Judges,  such  there  be),  too  well  known  to  be  dwelt  upon  for  a 
Mr.  Justice  moment, — a  rule  applicable  not  to  a  deed  merely  of 
WUUam.  whatever  description,  but  to  every  written  document, — 
what  is  written  must  be  expounded  by  itself.  To  those 
therefore  who  maintain  the  affirmative  of  this  propo- 
sition, and  pursue  it  consistently,  the  answer  is  plain 
and  easy,  that  all  the  extrinsic  evidence  in  this  case  is 
utterly  inadmissible ;  because,  if  any  be  admissible,  to 
draw  the  line,  and  to  define  at  what  precise  point  the  ex- 
clusion shall  begin,  is  more  difficult  than  to  hold  that 
none  shall  be  admitted  at  all.  In  this  view  therefore, 
as  I  have  said,  the  question  admits  of  an  easy  solution. 
If,  on  the  other  hand,  the  terms  of  the  deed  of 
foundation  be  in  themselves  obscure,  indefinite,  and 
ambiguous,  or  become  so  in  the  application  of  them, 
it  is  necessary  to  call  in  aid  extrinsic  evidence  to  ar- 
rive at  the  intention  of  the  founder,  which  it  is  the 
object  in  all  cases  to  efiectuate,  if  it  can  be  done  with- 
out violating  any  known  rule  of  law,  and  in  my 
humble  judgment  the  deed  in  question  is  of  the  latter 
description.  The  very  extent  to  which  the  words 
"  pious  and  godly  preachers  of  Christ's  holy  Gospel," 
by  the  supposed  and  alleged  obvious  meaning  may,  or 
I  ought  perhaps  rather  to  say  must,  be  carried,  raises 
a  doubt  in  my  mind  whether  that  could  have  been  the 
meaning  of  Lady  Hewlej/j  which  meaning,  I  assume 
it  to  be  clear,  it  is  the  object  to  pursue.  The  very 
generality  of  the  language  in  this  case  creates  the  em- 
barrassment and  the  necessity  of  limitation.  If  the  words 
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raising  the  question  are  to  be  taken  in  their  ordinary  ^1B42^ 
sense,  what  is  there  to  hinder  an  ample  selection  being  Shorb 
made  (then  or  now)  from  members  of  the  Church  of     ^j^q^, 

Englandy  fulfilling  in  every  particular  the  prescribed        

requisites?     Why  not  from  amongst  priests  of  the  UjfaShanties. 
Roman  Catholic  persuasion  ?    Is  it  to  be  doubted  that  opinions  of 
from  amongst  the  latter  a  selection  might  be  made  of  the  Judges. 
"  poor  and  godly  preachers  of  Christ's  holy  Gospel?*'    Mr."ju8tice 
and  yet  in  the  judgment  of  four  Judges  (two  of  Equity     y^^^^^- 
and  two  of  the  Common  Law)  these  words  have  received 
such  an  interpretation  that  in  their  opinion  members 
of  the  Church  of  England  are  excluded  ;  and  in  the 
argument  of  this  case  at  the  bar  by  the  learned  counsel 
(now  a  member  of  your  Lordships'  House)  an  opinion 
to  the  same  effect  was  distinctly  expressed.    Moreover, 
for  the  same  reason,  as  I  understand,  a  trustee  was  by 
the  judgment  of  the  Vice-Chancellor,  confirmed  by 
the  Lord  Chancellor,  removed.    A  fortiori^  I  presume,   • 
therefore,  would  Roman  Catholics,  according  to  those 
judgments  and  that  opinion,  be  so  excluded. 

It  is  not  without  reason  therefore,  as  I  humbly  con- 
ceive, that  I  arrive  at  the  conclusion  that  these  words 
cannot  be  construed  in  all  their  generality,  but  must 
be  restricted  to  some  extent ;  and  the  question  is,  how 
much,  and  by  what  means ;  but  before  I  come  to  this, 
which  at  once  involves  an  answer  to  your  Lordships' 
first  question,  and  as  it  seems  to  me  to  most  of  the 
others,  it  becomes  necessary  to  state  very  shortly  for 
what  purpose  and  in  what  manner  the  extrinsic  evi- 
dence is  applicable.  The  will  of  the  founder  is  the 
thing  to  be  ascertained ;  that  I  assume  throughout  to 
be  without  dispute  ;  and  in  an  endeavour  to  arrive  at 
that,  the  meaning  of  particular  expressions  not  gene- 
rally or  in  the  abstract,  but  the  meaning  of  those 
expressions  as  used  in  the  deed  of  foundation,  is  the 
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1842,       proper  subject  of  inquiry, — in  what  sense  she  (the 

Shorb      founder)  used  them ;  and  upon  this  point  (ascertaining 

«•  the  meaning  of  a  deed)  the  circumstances  of  the  party 

'     making  it   at  that   time  (the  time  of  making)  are 

l^^^^^  admissible  generally ;  and  in  this  particular  case  the 

.-: —        reason  why  I  consider  the  extrinsic  evidence  admis- 

^e  Judges,    sible  at  all  is,  that  it  has  a  tendency  to  show  the  itatva 

MrfjuBtice    (^^  ^  ^^^7  ^  allowed  the  expression)  of  Lady  Hewky 

WUSams.     as  to  religious  opinions,  and  therefrom  to  lead  to  some 

inference  (no  matter  whether  more  or  less,  that  r^ards 

only  the  eflfects)  as  to  the  sense  in  which  she  employed 

the  words  which  1  have  already  said  are  in  my  opinion 

indefinite  and  ambiguous.     That  status  (if  so  it  may 

be  called)  is  in  truth  a  matter  of  fact,  to  be  determined 

like  any  other  by  evidence  applicable  to  it,  evidence 

varying  of  course  in  each  case  according  to  the  nature 

of  the  fact  to  be  established,  but  still  a  matter  of 

.  evidence. 

I  will,  with  your  Lordships'  permission,  endeavour 
to  illustrate  my  meaning  by  reference  to  the  deed  of 
the  year  1707,  as  to  which  a  distinct  question  (the 
third)  is  proposed.  If  the  language  of  the  earlier 
deed,  of  1704,  had  not  been  uncertain,  as  I  think  it 
is,  the  latter  deed,  of  1707,  would,  in  my  opinion, 
have  been  as  inadmissible  as  any  deed  executed  by 
any  other  person  a  century  before  or  after ;  but  with 
the  object  and  for  the  purpose  before  explained  I  think 
that  the  whole  is  admissible,  though  it  may  be  (but 
this  to  the  point  of  admissibility  is  immaterial)  that 
the  rules  and  regulations  respecting  the  almshouses  by 
virtue  and  in  pursuance  of  the  deed  of  1707,  have  the 
most  direct  and  immediate  bearing  upon  the  question. 
I  will  here  add,  that  I  understood  the  same  learned 
counsel  to  whom  I  have  before  alluded  to  consider  the 
second  deed  as  admissible  in  the  view  I  am  taking. 
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On  the  remainder  of  this  question  I  beg  leave  to  1842. 
answer  generally  (for  I  do  not  consider  that  your       shorb 

Lordships  expect  a  detailed  examination  of  the  whole),  ^' 

that,  consistently  with  the  view  upon  which  I  consider  

any  of  the  evidence  admissible,  I  am  not  aware  of  any  i^^kmitiea. 

which  ought  to  be  rejected,  whatever  amount  of  infer-  .-: — 

ence  may  in  your  Lordships*  judgment  be  deducible  the  Judges. 

therefrom.  Mr:j;;rtice 

That  such  evidence  is  for  such  a  purpose  admissible  wmau. 
in  the  case  of  written  instruments,  is  well  known.  I 
will  advert  to  one  or  two  out  of  the  numerous  instances, 
which  might  easily  be  adduced.  It  might  have  been 
supposed  it  priori  that  the  words,  "  departing  with 
convoy,"  applied  to  a  ship  setting  sail  from  England^ 
had  no  very  mysterious  or  doubtful  meaning ;  yet  in  an 
action  upon  a  policy  of  insurance  from  London  to  the 
East  IndieSy  with  a  warranty  that  the  ship  should 
"  depart  with  convoy,'*  proof  was  admitted  to  show 
that  by  the  custom  of  merchants  that  meant  "  depart 
from  the  Downs^'  or  in  other  words  that  the  parties 
so  used  them ;  Lethulier's  Case  (w).  If  certainty  can 
be  affirmed  of  anything,  it  surely  may  respecting 
number  and  quantity,  and  the  terms  applicable  thereto. 
But  in  an  action  of  covenant  on  a  lease  to  leave  at  the 
end  of  the  term  10,000  rabbits  on  a  warren,  evidence 
was  admitted  to  show  that  in  that  part  of  the  country 
1,000  rabbits  did  not  mean  ten  hundred  but  twelve; 
Smith  V.  Wilson  (x).  So  in  covenant  on  a  lease  to  get 
all  the  coals  lying  under  certain  closes  not  below  the 
level  of  the  bottom  of  the  mine,  proof  was  admitted 
to  show  the  sense  of  level  amongst  miners,  and  that  it 
might  mean  a  line  above  or  below  the  horizontal  depth 
of  the  bottom  of  the  mine;  Clayton  v.  Gregson(y). 

(u)  Salk.  443,      (x)  3  B.  &  Ad.  728.       (y)  4  N.  &  M.  602. 
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1842.       In  all  these  cases  the  evidence  was  admitted  to  show 

Shore      ^^  what  sense  parties  used  words,  apparently  rather 

^'  more  intelligible  and  precise  than  the  words  under 

*     consideration  before  your  Lordships. 

k^aSharijSet.      ^  ^^^^  observe,  in  conclusion  (though,  where  the 

rr^    ^  question  of  admissibility  is  distinctly  proposed,  that 

the  Judges.    I  am  aware  must  not  be  relied  upon),  that  the  whole 

Mr.JuBtice    evidence  in  this  case  has  been  three  times  fully  can- 

WiUiams.     vassed  and  discussed  without  any  apparent  opposition. 

In  answer  to  the  second  question,  I  think  that  Non- 
conformist ministers,  to  whom  the  description  of 
"  godly  preachers  of  Christ's  holy  Gospel"  can  be  pro- 
perly applied,  and  persons  of  their  persuasion,  are  the 
proper  objects. 

To  the  fourth  question  I  beg  leave  to  answer,  that, 
understanding  as  I  do  the  language  of  the  foundation 
deed,  and  the  belief  and  doctrine  which  I  collect  to  be 
attributed  to  the  Unitarians  (though  upon  this,  not 
being  in  any  degree  a  legal  question,  I  speak  with 
great  uncertainty),  I  think  they  are  excluded  from 
being  objects  of  the  charities  of  that  deed. 

I  would  make  the  like  answer  to  the  fifth  question. 

In  answer  to  the  sixth  question,  it  is  sufficient  to 
say  that  it  seems  to  me  that  it  was  the  intention  of 
Lady  Hewley  to  benefit  persons  of  a  particular  belief 
and  doctrine,  and  that  therefore  any  change  in  the 
law  as  to  penalties  and  disabilities,  or  the  removal  of 
them,  provided  the  belief  and  doctrine  be  not  within 
such  her  intention,  should  make  no  difference. 

If  the  question  be,  whether  if,  hereafter,  by  any 
deed  of  foundation,  similar  to  that  of  Lady  Hewley% 
Unitarians  were  so  described  as  to  come  within  the 
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language  of  such  deed,  there  be  now  anything  to  in- 
capacitate them  ?  my  answer  is,  that  I  think  not. 

Mr.  Baron  Gurney  : — In  answering  the  questions 
propounded  by  your  Lordships,  I  will  take  together 
the  first  and  second.  In  carrying  into  execution  a 
trust  of  this  description  (contained  in  those  questions), 
the  first  object  must  be  to  ascertain  the  intention  of 
the  founder.  If  the  founder  has  expressed  his  or  her 
intention  in  clear  and  unambiguous  language  there  is 
no  necessity  for  resorting  to  extrinsic  evidence ;  but 
if  the  language  has,  by  lapse  of  time  and  change  of 
circumstances,  become  obscure,  I  think  that  extrinsic 
evidence  may  be  resorted  to. 

Although  the  term  "godly"  is  too  plain  to  be 
misunderstood,  for  we  have  only  to  have  recourse  to 
our  Bible  and  our  Prayer  Book  to  show  in  what  sense 
it  is  used,  yet  the  phraseology  employed  in  describing 
the  first  and  principal  object  of  the  founder's  bounty, 
"  poor  and  godly  preachers  of  Christ's  holy  Gospel," 
appears  to  me  not  to  be  at  the  present  time  in  that 
general  use  which  enables  the  reader  of  the  deed  to 
ascertain  with  precision  the  sense  and  meaning  of  the 
founder  (except  as  it  may  be  collected  from  the  state 
of  the  law  at  that  time,  which  is  another  considera- 
tion). If  the  founder  was  connected  with  a  religious 
party,  by  which  this  phraseology  was  employed  in  a 
certain  sense,  I  think  that  it  is  admissible  to  inquire 
what  was  that  party,  and  in  what  sense  they  used 
this  phraseology;  and  if  it  can  be  ascertained  in  what 
particular  sense  the  term  ^' godly  preachers  of  Chris f& 
holy  Gospel"  was  used,  that  may  assist  in  ascertain- 
ing the  meaning  of  the  term  "  godly  "  in  other  parts 
of  the  deeds. 

There  are  parts  of  these  deeds,  and  of  the  rules  and 


1842. 

Shore 
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Wilson. 

Lad^  Heu}- 
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the  Judges. 

Mr.  Baron 
Qwmey. 
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1842.  regulations  for  the  hospital,  from  which  I  think  it 
Shorb  ™^y  ^^  inferred  that  Lady  Hewley  was  not  a  member 
^'  of  the  Church  of  England^  and  that  she  did  not  by 
the  term  "  godly  preachers  of  Christ's  holy  Gospel " 
intend  clergymen  of  the  Church  of  England  to  be 
the  objects  of  her  bounty.  The  term  "  preachers  "  is 
tiieTudgeMi.'  not  one  which  is  applied  to  clergymen  of  the  Church 
MrTiuon  ^^  England.  Another  provision  is  for  the  preaching 
Chnmif.  of  Christ's  holy  Gospel  in  such  poor  places  as  the 
trustees  shall  think  fit.  The  provisions  for  the  alms- 
people  ;  their  qualifications  to  be  nine  poor  widovrs  or 
unmarried  persons  of  a  certain  age,  and  a  tenth  per- 
son, who  is  to  be  a  sober,  discreet,  and  pious  poor 
person,  who  may  be  fit  to  pray  daily,  twice  a  day, 
with  the  rest  of  the  poor  in  the  almshouse,  if  such  a 
man  can  conveniently  be  found.  There  is  no  direc- 
tion for  any  form  of  prayer,  and  I  think  it  must  be 
understood  to  speak  of  extemporary  prayer.  The 
almspeople  are  to  attend  some  Protestant  place  of 
worship ;  and  they  are  to  be  such  as  can  repeat  by 
heart  the  Lord's  Prayer,  the  Creed,  the  Command* 
ments,  and  (not  the  Church  Catechism,  but)  the 
Catechism  of  Mr.  Edward  Bowles^  who  is  admitted,  in 
the  answer  of  Mr.  Wellheloved^  to  have  been  a  person 
of  note  in  his  day,  to  have  resided  at  York^  and  with 
whom  Lady  Hewley  in  the  early  part  of  her  life  had 
been  acquainted.  All  these  provisions  combined  ap- 
pear to  me  to  indicate  a  foundation  not  for  ministers 
and  members  of  the  Church  of  England^  but  for 
ministers  and  other  persons  who  were  Protestant 
Dissenters. 

Still  I  think  it  is  allowable  to  throw  further  light 
upon  the  intentions  of  the  founder,  if  that  can  be 
done  by  evidence  respecting  herself  and  the  particular 
religious  party  with  which  she  was  connected,  and,  if 
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the  phraseology  of  the  deed  was  that  which  was  in  Jf^ 
use  in  that  party,  to  ascertain  the  sense  in  which  it  SHoaB 
was  used.     We  do  not  require  any  evidence  to  inform      wilsoh. 

us  that  there  did  exist  at  the  time  of  these  deeds  a        

large  religious  party  denominated  Protestant  Dissen-  u^aSiaHties. 
ters.     I  think  that  it  is  a  legitimate  inquiry  whether   opiili^g  of 
Lady  Hewley  belonged  to  that  party,  and  whether  this    the  Judges, 
was  the  phraseology  of  that  party,  and  in  what  sense     Mr.  Baron 
it  was  used,  to  what  description  of  persons  these  terms       O^^rne^f. 
were  applied. 

It  is  in  evidence,  and  it  is  uncontradicted,  that  the 
terms  *^  godly  ministers,"  **  godly  preachers,"  and 
"  godly  persons,"  were  in  common  use  by  Protestant 
Dissenters  of  that  time  as  applied  to  their  ministers 
and  preachers  and  members  who  were  considered  to 
be  devoted  to  religion ;  there  is  no  evidence  that  at 
that  time  this  phraseology  was  employed  to  designate 
any  other  description  of  persons;  there  is  further 
evidence  that  Lady  Hewley  was  a  Protestant  Dissenter, 
and  I  think  that  she  must  be  considered  as  sincerely 
attached  to  the  party  of  which  she  was  a  member ; 
that  she  was  zealously  aflfected  to  religion  itself  is 
evident.  Piety  and  benevolence  pervade  the  whole 
of  the  dispositions  of  her  deeds. 

I  think  that  it  is  further  allowable  to  show,  by  ex- 
trinsic evidence,  what  description  of  persons  could 
not  have  been,  and  what  description  of  persons  must 
have  been,  the  objects  of  Lady  Hewley's  bounty  ;  and 
here  it  is  difficult,  if  not  impossible,  to  distinguish 
between  evidence  and  history ;  they  run  into  each 
other,  and  they  both  concur.  We  learn  equally  from 
the  evidence  and  from  history  that  at  that  time  there 
did  exist,  as  there  do  now,  three  denominations  of 
Protestant  Dissenters,  Presbyterian,  Independent  (or 
Congregational),  and  Baptist ;  that  at  that  time  all 
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1842.       the  three  were  partakers  of  one  common    fiiith  on 

^^^      those  great   points  of  doctrine,   which    theologians 
V-  have  generally  considered  as  fundamental  (for  the 

'     only  diflference  which  existed  was  that  of  infant  bap- 

l^H^h^^.  *ism),  and  that  those  doctrines  which  were  so  gene- 

. rally  received  were  irreconcileable  with  the  faith  of 

the  Judges,   those  who  are  now  commonly  denominated   Unita- 
MrBaron    ^^°^*     There  is  no  trace  in  the  evidence,  neither  is 

Qurney.  there  any  in  history  or  biography,  of  any  minister  or 
preacher  of  any  congregation  of  Protestant  Dissenters 
in  England  who  professed  a  belief  in  the  doctrines 
of  Unitarianism  until  nearly,  if  not  quite,  half  a 
century  after  the  execution  of  these  deeds. 

In  the  argument  at  your  Lordships'  bar  the  learned 
counsel  took  a  wide  range  of  theological  and  histo- 
rical discussion.  It  was  contended  that  Lady  Hewlq 
being  of  the  denomination  called  Presbyterian,  she 
must  be  considered  as  averse  from  subscription  to  a 
test,  because  that  was  the  prevalent  opinion  among 
Presbjrterians  at  that  period.  If  that  was  so  respect- 
ing the  denomination  of  Presbyterians,  it  is  remark* 
able  that  it  is  the  only  point  in  which  Lady  JBewkg 
appears  to  have  differed  from  them,  for  by  prescribing 
the  use  of  Bowles's  Catechism  she  manifested  her 
opinion  of  the  propriety  of  subscription  to  a  test,  for 
it  is  trifling  to  imagine  that  she  prescribed  the  use  of 
it  as  an  exercise  of  memory  and  not  as  a  declaratioa 
of  faith.  It  was  further  contended,  that  she  could 
never  have  intended  to  have  benefited  the  members 
of  the  sect  of  Independents  by  her  bounty,  because 
between  the  Independents  and  the  Presbyterians 
there  had  been  fierce  contentions  upon  the  subject  of 
church  government,  the  Presbyterians  having  held 
with  government  by  a  Presbytery,  and  the  Indepen- 
dents, the  independence  of  every  separate  congrega* 
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tion  of  which  their  body  was  composed.  The  learned  ^^\ 
counsel  who  used  this  argument  did  not,  I  think, 
advert  very  correctly  to  the  history  of  the  times. 
Between  the  time  of  those  diflferences  and  the  execu- 
tion of  these  deeds,  half  a  century  had  elapsed,  which  j^fSkai^s, 
teemed  with  important  events.  The  contentions  upon 
the  subject  of  church  government,  which  divided 
the  Presbyterians  and  Independents,  and  inflamed 
them  against  each  other,  existed  during  the  latter 
part  of  the  reign  of  Charles  the  First,  and  during 
the  time  of  the  Commonwealth.  Each  was  then 
struggling  for  ascendancy.  After  the  passing  of  the 
Act  of  Uniformity,  when  the  Presbyterians  had  failed 
in  obtaining  a  comprehension  with  the  Church  of 
JEnglandy  and  when  all  Protestant  Dissenters  had 
failed  in  obtaining  toleration,  they  were  all  made 
subject  to  the  same  severe  laws;  they  became  all 
sufferers  in  the  same  cause;  many  of  them  were 
fellow  prisoners  in  the  same  gaols ;  they  learned  to 
know  each  other  better,  and  to  love  each  other  more  ; 
they  learned  to  think  less  of  the  points  of  difference, 
and  more  of  the  points  of  agreement.  When  the 
Revolution  had  been  accomplished,  and  the  Tolera- 
tion Act  passed,  they  received  one  and  the  same  pro- 
tection, on  conditicm  of  subscribing  the  Thirty^nine 
Articles  of  the  Church  of  England^  with  the  excep- 
tion of  those  which  related  to  church  discipline  and 
infant  baptism ;  and  from  that  time  there  is  not  a 
trace  of  those  differences  upon  church  government 
which  had  divided  them  so  widely  in  the  times  to 
which  I  have  adverted.  The  Presbyterians,  indeed, 
although  they  retained  the  name  of  Presbyterians, 
became  substantially  Independents.  They  did  not 
subject  themselves  to  the  rule  of  any  Presbytery  (as 
the  Presbyterians  of  Scotland^  with  whom  they  had 
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1842.       at  one  time  united  themselves,  still  do)  ;  their  con* 

Shork      gregations  became,  and  were,  and  remain,  each  inde* 

^  ^'         pendent  of  every  other ;  and  to  this  day  this  is  the 

case  with  all  congregations  of  Protestant  Dissenters. 

iey'sShariJSes.  At  the  time  of  the  execution  of  these  deeds  the  three 

r,  ."T"     -  denominations  of  Protestant  Dissenters  were  united, 

the  Judges,    as  I  have  said  before,  in  one  common  iaith ;  and  that 

UrTBtaon    was,  SO  far  as  the  doctrines  in  question  were  con- 

^^f^"^^^'      cemed,  the  same  as  the  Church  of  England. 

The  answer,  therefore,  which  I  humbly  give  to  the 
first  and  second  questions,  is,  that  that  part  of  the 
evidence  adduced  in  this  cause  which  goes  to  show 
the  existence  of  a  religious  party  by  which  this 
phraseology  was  used,  and  the  manner  in  which  it 
was  used,  and  that  Lady  Hewley  was  a  member  of 
that  party,  is  admissible,  for  the  purpose  of  deter- 
mining who  are  the  persons  entitled,  under  the  de- 
scriptions in  these  deeds,  and  that  the  persons  described 
are  ministers,  congregations,  and  pious  persons  who 
are  Protestant  Dissenters,  and  not  Unitarians* 

As  to  the  third  question  propounded  by  your  Lord- 
i»hips ;  I  do  not  think  that  it  is  necessary  to  refer  to 
•the  provisions  of  the  deed  of  1707  for  the  purpose  of 
putting  a  construction  upon  the  deed  of  1704;  but 
if  it  were  necessary,  I  should  think  that  they  may  be 
Teferred  to,  as  it  appears  to  me  that  the  deed  of  1707 
is  neither  more  nor  less  than  the  completion  of  the 
plan  of  Lady  Hewley  for  the  application  of  her  pro- 
perty to  pious  uses.  I  consider  the  whole  as  one 
transaction.  The  persons  who  were  to  carry  into 
execution  the  trusts  of  the  deed  of  1707  were  the 
same,  with  the  addition  of  subordinate  trustees.  The 
deed  conveys  a  hospital,  then  "  recently  erected," 
and  which  probably  was  in  contemplation  at 

the  time 
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bf  the  execution  of  the  deed  of  1704,  if  not  then        1842. 
commenced.  Shore 

V. 

On  the  fourth  question,  "  Whether,  upon  the  true        

construction  of  the  deed  of  1704,  ministers  or  preachers  j^Sl^liSes* 
of  what  is  called  Unitarian  belief  and  doctrine  are       .-: — 
excluded  ?  "    I  am  of  opinion  that  they  are  excluded,   the  Judges, 
(not  on  account  of  any  opinion  of  my  own  respecting    MrTBaron 
the  soundness  or  unsoundness  of  their  belief  and      Q^awj^ 
doctrine,  for  I  utterly  disclaim  founding  my  judg- 
ment on  any  such  basis,  but)  on  account  of  the  state 
of  the  law  at  the  time  this  charity  was  founded. 

The  Act  of  Toleration  by  the  17th  section  provides, 
that  neither  this  Act,  nor  any  clause,  article,  or  thing 
herein  contained,  shall  extend  to  give  any  ease,  benefit, 
or  advantage  to  any  Papist  or  popish  recusant,  or  any 
person  that  shall  deny  in  his  preaching  or  writing  the 
doctrine  of  the  blessed  Trinity  as  it  is  declared  in  the 
aforesaid  articles  of  religion  (the  Thirty-nine  Articles 
of  the  Church  of  England)  :  And  the  statute  9th  & 
10th  of  Will.  3,  c.  32,  enacts,  that  if  any  person,  having 
been  educated  in  or  at  any  time  having  made  profession 
of  the  Christian  religion  within  this  realm,  shall,  by 
writing,  printing,  teaching,  or  advised  speaking,  deny 
any  one  of  the  persons  of  the  holy  Trinity  to  be  God, 
and  shall  upon  indictment  or  information  be  thereof 
lawftiUy  convicted,  such  person  shall,  for  the  first 
offence,  be  incapacitated  for  office,  and  if  a  second 
time  convicted,  in  addition  to  civil  incapacities,  shall 
suffer  imprisonment  for  three  years.  So  the  law 
stood  when  these  deeds  were  executed. 

There  is  nothing  in  the  deeds  which  gives  the  least 
countenance  to  the  supposition  that  Lady  Hewley 
intended  to  give  to  persons  who  could  not  legally 
receive.     Preachers  of  Unitarian  belief  and  doctrine, 
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1B42.        if  there  had  been  any  such  at  the  time  (which  there 

SuoBB      ^^^^  '*^^)»  would  not  have  been  tolerated,  and  could 

^*         not  in  my  opinion  have  been  the  objects  of  Lady 

—  '     Hewley's  bounty.    The  objects  of  her  bounty  I  con- 

jj^'^lj^!^,  sider  to  be,  such  Protestant  Dissenting  preachers  as 

^  rr~    .  were  at  that  time  within  the  protection  of  the  Tokn- 

Opimons  of     ,         .  _  _  _   _  '^ 

the  Judges,    tiou  Act.     It  would  be  most  extravagant  to  suppose 

MrTsuon    '^^*  Lady  Hewley,  by  her  description    of  •*  godly 

Q^trme^'     preachers  of  Ckrisfs  holy  Gospel,"  meant  to  describe 

persons  who  were  considered  by  the  law  at  that  time 

as  guilty  of  blasphemy. 

The  fifth  question  propounded  by  your  Lordships 
is  the  same,  as  to  the  deed  of  1707. 

I  am  of  opinion  that  persons  of  Unitarian  belief  and 
doctrine  are  excluded  from  being  objects  of  the 
charities  of  these  deeds.  The  rules  and  regulaticms 
established  by  Lady  Hewley  require  that  the  alms* 
people  shall  be  able  to  repeat  by  heart  (which  I  un« 
dersland  to  mean  to  repeat  believingly)  the  Lord's 
Prayer,  the  Commandments,  the  Creed,  and  Bowkit 
Catechism.  Bowleses  Catechism  is  inconsistent  with 
the  belief  and  doctrine  of  the  Unitarians. 

It  has,  however,  been  contended,  that  however 
incapable  persons  of  Unitarian  belief  and  doctrine 
were  at  the  time  of  the  execution  of  these  deeds,  yet 
as  the  law  now  stands  they  are  not  incapacitated,  and 
that  it  is  all  in  the  discretion  of  the  trustees.  The 
statutes  which  have  passed  since  are  the  19th  of  Geo.  3, 
c.  44,  and  the  53d  of  Geo.  3,  c.  160.  By  the  1 9th 
Geo.  3,  the  Legislature  relaxed  the  terms  of  subscrip- 
tion  for  Protestant  Dissenting  ministers:  instead  of 
subscribing  the  Articles  of  the  Church  of  England^ 
they  were  allowed  to  subscribe  a  general  declaration 
of  their  belief  that  the  Scriptures  of  the  Old  and  New 
Testament  as  commonly  received  among  Protestant 
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Churches  contain  the  revealed  will  of  God,  and  that  1842. 
they  receive  the  same  as  the  rule  of  their  doctrine  shorb 
and  practice ;   and  on  subscribing  this   declaration     ^  ^• 

they  became  entitled  to  all  the  exemptions,  benefits,        

privileges,  and    advantages    granted    to    Protestant  un^sShmSus. 
Dissenting  ministers   by  the  Toleration  Act.     But   ^  ,"T"    . 

.  .  °  •'  .  opinions  of 

this  statute  left  the  exception  of  those  who  denied  the    the  Judges, 
doctrine  of  the  Trinity  unrepealed ;  this  exception*    MrTBaron 
however,  and  the  penal  enactment  in  the  9th  &  10th      Owney, 
of  Will.  3,  have  both  been  repealed  by  the  19th  of 
Geo.  3,  and  the  law  as  respecting  all  Protestant  Dis- 
senters is  now  the  same. 

I  cannot  see  how  this  removal  of  incapacity  for 
taking  the  benefit  of  such  charities  as  may  now  be 
founded  for  their  benefit  can  make  them  the  objects 
of  a  charity  which  was  not  founded  for  their  benefit, 
and  which  could  not  then  legally  be  founded  for  their 
benefit.  I  think  the  investing  of  the  trustees  with 
the  power  of  applying  this  trust  to  the  promotion  of 
Unitarian  worship  would  be  the  greatest  possible 
perversion  of  the  trust. 

I  have  always  considered  the  intention  of  the 
founder  to  be  the  principle  to  be  established, — the 
rule  to  be  abided  by ;  and  I  think  the  language  of 
Lord  Chancellor  EldoUj  in  The  Attorney-general  v. 
Pearson  (z),  gives  the  rule  very  distinctly.  The  in- 
formation in  that  case  was  filed  in  the  year  1817, — four 
years  after  the  Act  of  the  53d  of  Geo.  3  had  passed, — 
for  the  purpose  of  removing  the  trustees  of  a  meeting- 
house, the  foundation  deed  of  which  was  dated  in 
1701,  and  the  purpose  declared  was  the  most  general 
possible,  "  for  the  worship  and  service  of  God."  In 
process  of  time  the  trustees  had  become  Unitarian, 
and  the  counsel  for  those  trustees  urged  the  same 

(2)  3  Merivale,  353  ;  see  p.  410. 
004 
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1842.        arguments  that  have  been  urged  at  your  Lordships' 

Shore      ^2i^»  ^^^^  M^hatever  disabilities  might  have  existed  at 

^  ^'  the  time  when  the  meeting-house  was  founded,  they 

were  removed  by  the  statute  of  63  Geo.  3,  that  all 

ley'sShariHes.  ^^^  ^^^  ^  the  discretion  of  the  trustees,  and  that  the 
^  .■; —    -  trustees  were  at  liberty  to  make  use  of  the  meeting* 

Opinions  of  •'  ^  ^ 

the  Judges,  house  for  the  purpose  of  teaching  the  doctrines  of  the 
HrTiaron  Unitarians.  Lord  Eldon  says,  "  From  these  deeds 
(^^^'''^^*  I  can  collect  that  the  founders  were  Protestant  Dis- 
senters, and  thence  presume  that  their  object  was  the 
Protestant  Dissenting  worship.  But  I  have  nothing 
to  inform  me  what  species  of  doctrine  this  institution 
was  intended  to  maintain,  except  as  I  may  infer  from 
a  provision  for  the  case  of  any  future  law  prohibiting 
the  worship  intended  to  be  established,  from  which  it 
appears  that  the  founders  meant  to  establish  an  insti- 
tution which  was  not  then  contrary  to  the  law,  and 
that  they  did  not  mean  to  invest  in  the  trustees  any 
right  to  vary  the  system  or  plan  of  doctrinal  teaching 
which  was  to  be  maintained  in  this  meeting-house, 
according  to  their  own  discretion.  I  think  that  it 
would  be  doing  violence  to  all  the  principles  of  con- 
struction, upon  which  we  act,  to  understand  the  clause 
investing  the  trustees  with  power  of  making  orders 
from  time  to  time,  as  meaning  that  the  trustees  should 
have  power  to  convert  the  meeting-house  whenever 
they  thought  proper  to  a  meeting-house  of  a  different 
description,  and  for  teaching  different  doctrines  frcnn 
those  of  the  persons  who  founded  it." 

The  sixth  question  is,  "  Whether  such  ministers, 
preachers,  \iidows,  and  persons  are  in  the  present 
state  of  the  law  incapable  of  partaking  of  such  cha- 
rities, or  any  and  which  of  them."  I  am  of  opinion, 
and  in  that  I  believe  we  all  concur,  that  they  are  not 
incapable. 
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Mr.  Baron  Parke : — Before  I  answer  the  first  of       1842. 
your  Lordships'  questions,  I  wish  to  premise,  that  I       shobb 
jconceive  it  to  be  perfectly  clear,  that  in  determining     ^^^^ 

who  are  entitled  to  the  benefit  of  a  charity  by  virtue        

of  a  deed  or  will,  precisely  the  same  rules  are  to  be  le^harUieg. 
followed  as  to  the  admission  of  extrinsic  evidence,  as    ^  ,-. —    , 

Opinions  of 

in  construing  any  other  deed  or  will.     The  intent  of    the  Judges, 
the  founder  is  to  be  ascertained  from  the  meaning  of    Mr.  Baion 
the  words  in  the  instrument  of  foundation  alone,  with       -Parke. 
the  aid  of  such  extrinsic  evidence  as  the  law  permits 
to  be  used,  in  order  to  enable  a  Court  to  discover  the 
meaning  of  the  terms  of  any  written  instrument,  and 
to  apply  them  to  the  facts.     Whether  the  instrument 
constitutes  a  trust  for  charitable  purposes,  and  those 
either  of  a  religious  nature  or  not,  or  is  executed  for 
some  private  object  of  the  parties  to  the  deed,  the 
extrinsic  evidence  admitted  in  order  to  construe  it 
must  be  subject  to  the  same  rules,  and  confined  within 
the  same  limits. 

This  being  assumed,  as  a  matter  which  cannot  be 
controverted,  I  apprehend  that  there  are  two  descrip- 
tions of  evidence  (the  only  two  which  bear  upon  the 
subject  of  the  present  inquiry),  and  which  are  clearly 
admissible  in  every  case  for  the  purpose  of  enabling  a 
Court  to  construe  any  written  instrument,  and  to 
apply  it  practically.  In  the  first  place,  there  is  no 
doubt  that  not  only  where  the  language  of  the  instru- 
ment is  such  as  the  Court  does  not  understand,  it  is 
competent  to  receive  evidence  of  the  proper  meaning 
of  tliat  language,  as  when  it  is  written  in  a  foreign 
tongue;  but  it  is  also  competent,  where  technical 
words  or  peculiar  terms,  or  indeed  any  expressions 
are  used,  which  at  the  time  the  instrument  was  writ- 
ten had  acquired  an  appropriate  meaning,  either  gene- 
rally or  by  local  usage,  or  amongst  particular  classes. 
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1842.       The  authorities  in  support  of  this  position  are,  The 

^^^      Attorney-general  v.  The  Plate  Glass  Company  {a); 
t^.  Goblett  y.  Beechy  (5) ;  Smith  v.  Wilson  (e);  Richarir 

'     son  V-  Wilson  (df) ;  and  Clayton  v.  Gregson  {e). 

Wi^^^u.      "^^^^  description  of  evidence  is  admissible,  in  order 

— -        to  enable  the  Court  to  understand  the  meaning  of  the 

the  Judges,   words  contained  in  the  instrument  itself,  by  than- 

MrTBanm    ®^1^^8>  ^^^  without  reference  to  the  extrinsic  facts  on 

Patke.  which  the  instrument  is  intended  to  operate.  For  the 
purpose  of  applying  the  instrument  to  the  facts,  and 
determining  what  passes  by  it,  and  who  take  an  inte- 
rest under  it,  a  second  description  of  evidence  is 
admissible,  viz.  everv  material  fact  that  will  enable 
the  Court  to  identify  the  person  or  thing  mentioned 
in  the  instrument,  and  to  place  the  Court,  whose 
province  it  is  to  declare  the  meaning  of  the  words  of 
the  instrument,  as  near  as  may  be  in  the  situation  of 
the  parties  to  it.  The  authorities  for  this  position  are 
also  numerous ;  they  are  referred  to  in  Vice-ChanceUor 
Wigram's  excellent  Treatise  on  the  Admission  of 
Extrinsic  Evidence,  under  the  fifth  proposition  (/). 
From  the  context  of  the  instrument,  and  from  these 
two  descriptions  of  evidence,  with  such  circumstances 
as  by  law  the  Court,  without  evidence,  may  of  itsdf 
notice,  it  is  its  duty  to  construe  and  apply  the  words 
of  that  instrument ;  and  no  extrinsic  evidence  of  the 
intention  of  the  party  to  the  deed,  from  his  declara- 
tions, whether  at  the  time  of  his  executing  the  instru- 
ment, or  before  or  after  that  time,  is  admissible;  the 
dut}'  of  the  Court  being  to  declare  the  meaning  of 
what  is  written  in  the  instrument,  not  of  what  was 
intended  to  have  been  written.     The  excepted  cases 

(a)  1  Anstr.  39.  (d)  4  Barn.  &  Ad.  787. 

(b)  3  Sim.  24.  (e)  5  Adol.  &  E.  302, 

(c)  3  Barn.  6:  Ad.  728.  (J)  P-  ^3.  (3d  edit.) 
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in  which  such  evidence  is  admissible,  if  indeed  there        1842. 
be  more  than  one  excepted  case  (that  is,  where  there      shom 
are  two  subjects,  or  two  objects,  both  described  in  the  «'• 

instrument,  and  each  equally  agreeing  with  it),  having        —  * 
no  bearing  whatever  on  the  present  question.  i^^Ir^i^^. 

These  being,  I  conceive,  the  only  rules  applicable  to  t£  judges, 
the  present  inquiry,  I  proceed  to  the  question,  whether  jirTiaTon 
the  extrinsic  evidence  adduced  in  this  case,  or  what  Parke. 
part  of  it,  was  admissible  ?  In  the  first  place,  though 
the  words  "godly  preachers  of  Christ's  holy  Gosper* 
are  without  any  evidence  intelligible,  yet,  according 
to  the  first  rule  above  referred  to,  extrinsic  evidence 
was  by  law  admissible  to  show  that  these  terms  had 
acquired  by  usage  a  peculiar  meaning,  either  amongst 
a  particular  class  to  which  Lady  Hewley  belonged,  or 
in  the  peculiar  locality  where  she  dwelt,  or  perhaps 
generally  throughout  the  kingdom,  at  the  particular 
time  the  deed  was  executed ;  or  the  Court  might  have 
informed  itself  from  history,  and  other  general  sources 
of  information,  of  the  meaning  of  the  language  used 
at  that  particular  time ;  for  there  are  authorities  in 
which  it  has  been  laid  down,  that  the  Court  may  take 
notice  of  the  meaning  of  all  English  words,  and  even 
those  used  in  particular  parts  of  the  country,  in  a 
different  sense  from  their  ordinar}^  sense  {g).  Evidence 
was  therefore  admissible,  that  amongst  Protestant 
Dissenters,  or  a  peculiar  sect  of  them,  or  generally 
amongst  all  persons  at  that  time,  these  words,  though 
of  a  general  nature,  and  applicable  primd  fade  to  all 
poor  and  godly  preachers  of  Christ" s  holy  Gospel,  and 
of  course  including  the  ministers  of  the  Established 
Church,  had  acquired  a  more  limited  meaning,  and 
were  confined  to  a  certain  description  only  of  such 

{g)  1  RoUe's  Ab.  p.  86,  Plac.  1 ;  and  p.  525,  Plac.  7. 
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1842.        preachers ;  and  supposing  it  to  have  been  proved  that 

Shoeb      a  particular  class  had  always  used  and   understood 
^  ^-  these  words  in  a  restricted  sense,  it  would  have  been 

unquestionably  permitted  to  prove  that  Lady  HewUy 

ley'sShariHes,  belonged  to  that  class.  When  the  appropriate  meaning 

."T~  £  of  these  expressions  has  been  established  by  competent 
the  Judges,  evidence,  then  the  deed  is  to  be  read  as  if  the  equi- 
Mr.  Baron    valent  expressions  were  substituted,  and  no  further 

Parke.       evidence  of  the  peculiar  sect  or  religious  opinions,  or 
any  other  circumstance  attending  the  parties  to  the 
deed,  is  admissible  to  control  or  limit  their  meaning. 
Such  evidence  is  not,  in  my  judgment,  material  to 
enable  the  Court  to  construe  the   deed  v?ithin  Uie 
meaning  of  the  second  rule.    Upon  this  question  also, 
the  analogous  authorities  are  clear  and  decisive.    In 
Goodinge  v.  Goodinge{h),  there  was  a  bequest  to  such 
of  the  testator*s  nearest  relations   as  the   executors 
should  think  poor  and  objects  of  charity.    Lord  Hard- 
wicke  rejected  evidence  to  show  that  the  testator  meant 
to  use  general  words  in  this  or  that  particular  sense. 
In  like   manner,  in  Edge  v.  Salisbury  (i).    Green  v. 
Howard  (k)^  and  in  Strode  v.  Russell  (J) j  parol  evi- 
dence under  similar  circumstances  was  refused.     So 
in  this  case,  if  it  had  been  established  by  conclusive 
evidence,  or  from  other  legitimate  sources,  that  the 
words  "  godly  preachers "   had   meant    "  Protestant 
Dissenting  ministers,"  no  parol  declaration  of  Lady 
Hewley  that  she  intended  only  a  particular  class  or 
sect,  or  individuals  with  particular  opinions,  would 
have  been  admissible ;  nor  could  evidence  of  her  con- 
duct, character,  habits,  or  opinions,  have  been  receiv- 
able to  raise  an  inference  of  such  intention.    The  deed 
must  speak  for  itself,  no  matter  what  she  intended  to 

(A)  1  Ves.  sen.  231.  (k)  1  Bro.  C.  C.  31 

(i)  Amb.70.  (0  2  Nov.  621, 
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liave  done,  even  though  it  should  be  proved  from  her  ^^^^ 
own  mouth ;  still  less  what  it  may  be  supposed  she  Shore 
would  have  wished  to  have  done.     The  sole  question     ^i^^. 

is,  what  is  the  meaning  of  the  words  in  the  deed  ?  and        

if  these,  of  themselves,  or  with  the  aid  of  evidence  of  lefscharitieiu 
a  peculiar  signification  attached  by  usage,  mean  all  of  opinions  of 
a  certain  class,  for  instance,  all  such  Protestant  Dis-    the  Judges, 
senting  ministers  as  the  trustees  should  from  time  to    Mr/BafOB 
time  select,  it  matters  not  that  her   own   religious       ^^^ 
opinions  would  make  such  a  disposition  unlikely ;  it 
is  a  case  of  quod  voluit  non  dixit. 

This  observation  applies  equally  wherever  general 
terms  are  used  in  a  deed  ;  their  meaning  cannot  be 
limited  by  proof  of  any  intention  of  the  individual 
party,  whether  expressed  in  words,  or  implied  from 
conduct,  habit,  or  character ;  and  if  they  be  not  limited 
on  the  face  of  the  deed  itself,  the  general  words  must 
be  carried  into  effect,  and  their  construction  must  be 
^le  same,  whoever  the  parties  to  the  deed  may  be.  I 
*will  add,  by  way  of  illustration,  a  case  suggested  by 
my  brother  JRolfe,  then  Solicitor-general,  in  his  very 
able  argument  at  your  Lordships'  bar,  which  places 
this  matter  in  a  clear  point  of  view :  A  hospital  is 
founded  by  a  physician,  with  a  direction  to  the  trustees 
to  nominate  and  give  salaries  to  such  physicians  or 
medical  practitioners  as  they  should  from  time  to  time 
think  fit:  are  these  medical  men  to  be  necessarily 
such  as  agree  in  theoretical  opinions  with  the  founder? 
The  answer  is  not  difficult,  and  it  seems  clear  that 
these  general  words  must  have  the  same  construction, 
whether  the  founder  were  a  physician,  with  one  class 
of  opinions  on  medical  subjects,  or  another,  or  indeed 
whether  he  be  a  physician  or  not. 

Having  made  these  observations,  I  proceed  to  give 
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1842.       my  answer  to  the  first  question  proposed  by  your 

Shobb      Lordships.     I  must  own  that  I  much  doubt  whether 

WiLso        ^^y  ^^  ^^^  evidence  ofi*ered  in  the  case  to  explain  the 

meaning:  of  the  eeneral  words  used  was  admissible. 

iey^iShatS^  The  sermon  of  Dr.  Colton,  and  the  will  of  Sir  John 
Q  ."T —  .  Hewley,  were  clearly  inadmissible  to  prove  the  reli- 
the  Judges,  gious  opinions  of  Lady  Hewhy ;  and  the  parol  testi- 
Mr.^imm  Diony  of  Dr.  Pye  Smith,  Dr.  Bennett,  and  Mr.  TTotter, 
Parh$.  to  the  17th  interrogatory,  which  they  founded  upon 
their  acquaintance  with  various  publications  of  that 
day,  I  hardly  think,  can  range  itself  within  the  class 
of  cases  in  which  the  opinion  of  men  of  science  or 
skill  is  admitted  on  a  question  of  science  or  art.  Bat 
this  inquiry  would  not  be  very  material,  if  from  the 
above-mentioned  sources  of  information,  which  are 
equally  open  to  the  Court  as  to  the  witnesses,  it  ap- 
peared that  the  general  terms  "  godly  preachers  of 
Christ's  holy  Gospel "  had  acquired  a  peculiar  mean- 
ing when  used  by  Protestant  Dissenters.  I  am  in- 
clined to  think  that  it  does  so  appear ;  and  that  these 
words  used  by  Dissenters  do  not  comprise  members  of 
the  Church  of  England,  and  if  so,  I  am  of  opinion 
that  evidence  of  Lady  Hewley  being  a  Protestant 
Dissenter  was  properly  admitted,  though  some  of  it 
was  not  of  an  admissible  character,  but  not  the  evi- 
dence offered  for  the  purpose  of  showing  that  she  was 
a  Trinitarian  Dissenter. 

The  second  question  proposed  by  your  Lordships 
is,  "  If  such  evidence  be  admissible,  what  descriptioB 
of  ministers,  congregations,  and  poor  persons  are 
proper  objects  of  the  two  deeds  respectively  ?  " 

It  appears  to  me  that,  coupling  the  evidence  whick 
I  have  before  stated  to  be  admissible,  of  Lady  Hewley 
being  a  Protestant  Dissenter,  and  the  usage  since  the 


•> 
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time  that  the  deed  of  1704  came  into  operation,  by        1842, 
which  members  of  the  Church  of  England  have  uni-      shobk 
formly  been  excluded,  the  term  " godly  preachers,'*     wi^'oic 

&c.  used  by  her,  meant  a  class  of  persons  not  of  the        

Church  of  England ;  and  I  infer  this  partly  from  the  u^sShatUUi. 
use  of  the  term  godly,  partly  from  that  of  the  word  ^  r.  ^^ 
poor,  which  may  have  been  used  in  the  sense  of  un»  the  Judges, 
endowed,  principally  because  the  term  preachers  was  Mr.  Baron 
not  usually  applied  to  the  ministers  of  the  Church  of  -?«•*<• 
England^  who  had  their  liturgy  and  homilies,  but 
rather  to  those  who  looked  on  preaching  as  the  prin- 
cipal, and  the  most  effectual  means  of  extending  the 
influence  of  religion.  I  have  no  doubt,  also,  that 
ministers  of  the  Roman  Catholic  faith  were  not  in- 
cluded in  that  term.  Protestant  Dissenters,  therefore, 
alone  are  the  proper  objects  of  the  charity :  but  who 
are  the  class  of  Protestant  Dissenters  who  are  entitled 
under  this  provision,  is  a  question  I  feel  no  small  dif- 
ficulty in  determining,  after  much  consideration  of 
the  case.  Is  the  charity  to  be  confined  to  those  per- 
sons who  should  "from  time  to  time"  belong  to  the 
class  who  in  1704  answered  the  description  of  poor 
and  godly  preachers  of  Christ'^  holy  Gospel ;  or  is  it 
to  be  extended  to  all  such  then  or  at  any  future  time 
answering  the  description  of  godly  preachers  of  the 
Gospel ;  and  if  the  former  be  the  true  construction, 
who  are  the  Protestant  Dissenters,  that  in  1704  were 
designated  by  the  deed  as  godly  preachers  of  Christ*B 
holy  Gospel  ?  Did  that  description  comprise  all,  not 
within  the  pale  of  the  Church,  who,  being  Protes- 
tants, and  pious,  and  poor,  preached  the  Gospel  of 
Jesfis  Christ  as  containing  the  revealed  will  of  God, 
and  the  rule  of  doctrine  and  practice,  expounding  it 
according  to  their  own  opinions ;  or  is  it  to  be  con- 
fined to  one  class  only  of  these,  or  extended  to  all, 
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1842.        with  the  exception  of  a  particular  class?      It  is  on 

Shore      ^^^^  P^^'  ^^  t^^  ^^^  '  have  felt,  and  still  feel,  much 

^'  doubt ;  but  I  incline  to  think  that  the  former  is  the 

'     true  construction,  and  that  it  is  more  reasonable  to 

iefBOutrUies.  ^^^^  ^^^^  ^^^  founder  had  the  then  state  of  religious 
^  r: —        opinions  in  her  view,  and  did  not  contemplate  any 
the  Judges,   change,  and  meant  therefore  to  bestow  her  bounty  on 
MrTiaron    ^^  ^^^^  should  from  time  to  time  belong  to  the  class 
Park€.      which  was   then  designated  as  godly  preachers  of 
Chrisfa  holy  Gospel,  or  such  as  should  be  from  time 
to  time  poor  and  godly  preachers  of  what  was  then 
understood  by  the  term  of  "  Christ's  holy  Gospel." 
And  if  we  so  read  the  words  of  the  instrument,  I  can 
have  very  little  difficulty  in  saying,  that  those  who 
impugned  the  doctrine  of  the  holy  Trinity  did  not  at 
the  date  of  the  deed  answer  this  description,  as  it  was 
then  generally  understood  in  the  Christian  world; 
and  I  need  no  better  evidence  of  that  fact  than  the  re- 
cital in  the  statute,  9th  &  10th  of  Will.  3,  c.  32,  passed 
in  the  year  1698,  which  states  such  opinions  to  be 
blasphemous  and  impious,  and  contrary  to  the  doc- 
trines and  principles  of  the  Christian  religion,  and 
greatly  tending  to  the  dishonour  of  Almighty  God. 

Proceeding  then  on  this  ground,  that  the  words  of 
the  deed,  as  we  may  presume  they  were  then  gene- 
rally understood,  did  not  comprise  those  who  im- 
pugned the  doctrine  of  the  holy  Trinity,  not  because 
they  were  not  then  tolerated  by  the  law,  I  concur  in 
the  opinion  already  expressed  on  this  question  by  the 
majority  of  my  brethren,  and  think  that  the  charity 
is  to  be  confined  to  Protestant  Trinitarian  Dissenters. 
If  the  words  of  the  deed  had  been  those  (to  which  it 
was  contended  in  the  arguments  used  at  your  Lord- 
ships' bar  that  they  were  equivalent),  namely,  "such 
Protestant  Dissenting  ministers  as  from  time  to  time 
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the  trustees  should  select,"  then  I  should  have  had        1842, 
little  doubt  but  that  the  trustees  might  have  selected       shorb 
any  of  that  persuasion  whom  the  law  tolerated  ;  the     ^j^^^^^ 

only  obstacle  to  the  power  of  selection  from  the  whole        

body  of  such  ministers  having  been  at  the  date  of  the  tey'sSharUies. 
deed  the  prohibition  of  the  law,  and  as  the  obstacle   ^  rr'    ^ 
was  from  time  to  time  removed,  the  power  of  the    the  Judges, 
trustees  would  have  been  extended ;  and  on  that  sup-     Mr.  Baron 
position  ministers  of  Unitarian  principles  would  now       Parke. 
have  been  eligible,  since  the  Act  of  the  53d  of  Geo.  3 
has  repealed  all  penalties  against  them  ;  and  I  think 
that  the  mere  preaching  of  Unitarian  doctrines  was 
not  prohibited  by  the  common  law;  but  I  do  not, 
for  the  reasons  I  have  before  given,   interpret  the 
expression,  *'poor  and  godly  preachers  of  Christ's 
holy  Gospel,"  to  mean  simply  Protestant  Dissenting 
ministers. 

The  meaning  of  this  term,  "  poor  and  godly 
preachers,"  having  been  settled,  it  does  not  appear  to 
me  that  there  is  much  difficulty  in  ascertaining  the 
other  objects  of  Lady  Hewley's  bounty.  The  widows 
must  be  those  of  Protestant  Dissenting  ministers  as 
above  described.  The  preaching  of  Chrisfs  holy 
Gospel,  which  the  trustees  are  to  promote,  and  the 
ministry  of  Christ's  holy  Gospel,  for  which  young 
men  are  to  be  educated,  would  seem  to  have  the  same 
meaning,  that  is,  the  preaching  and  ministry  by  Pro- 
testant Trinitarian  Dissenters;  and  godly  persons, 
generally,  being  fit  objects  of  the  charity,  must,  I 
rather  think,  by  reason  of  these  last  words,  be  those 
of  the  same  persuasion. 

Tbe  poor  persons  who  are  to  be  admitted  into  the 
almshouse  are  clearly  defined  by  the  terms  of  the 
deed  of  1707,  and  the  rules  made  by  Lady  Hewky 
pursuant  thereto.     They  must  be  Protestants.     They 

VOL.  IX.  P  p 
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1842.  most  be  able  to  repeat  the  Lord's  Prayer,  Creed,  Ten 

^^1^  Commandments,  and   Mr.  Edward  Bowleses  Cate- 

«^-  chism,  and  they  must  of  course  believe  in  the  doc- 

'  trines  contained  in  the  Creed  and  Catechism.    If  they 

wfShmi!^.  are  Protestants,  though  they  may  be  of  the  Church 

: —  of  Englandj  who  do  conscientiously  believe  in  those 

the* Judges,  doctrines,  they  are  admissible ;  if  they  do  not,  they 

Mr"BMoii  ^^^  incapable  of  partaking  of  this  branch  of  the 

Porke.  charity. 

In  answer  to  the  third  question,  I  am  of  opinicm 
that  as  the  deed  of  1704  was  complete  in  itself,  and 
no  power  reserved  to  alter  or  vary  the  trusts  of  it,  that 
deed  must  be  construed  by  itself,  and  without  any  aid 
from  the  deed  of  1707 ;  and  therefore  that  none  of 
the  provisions  of  the  latter  deed  can  be  referred  to  for 
this  purpose. 

My  answer  to  the  fourth  question  proposed  by  your 
Lordships  is  already  given,  in  assigning  my  reasons 
for  the  answer  to  the  second.  I  am  inclined  to  think 
that  ministers  and  preachers  of  what  is  called  Uni- 
tarian belief  and  doctrine,  and  their  widows,  and 
members  of  their  congregations,  and  persons  of  what 
is  commonly  called  Unitarian  belief  and  doctrine,  are 
excluded  from  being  objects  of  the  charities  of  that 
deed  ;  the  deed  of  1704. 

In  answer  to  the  fifth  question,  I  have  to  state  that 
I  am  of  opinion  that  Unitarians,  who  do  not  consci- 
entiously believe  the  doctrines  in  the  Creed  and 
Edward  Bowles's  Catechism,  are  excluded  from  the 
benefit  of  the  charities  of  the  deed  of  1707 ;  and  I 
collect,  from  the  answer  and  evidence  in  the  case,  ttoit 
the  generality  of  that  body  do  not  believe  in  the  doc- 


V. 
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trine  of  original  sin  and  the  atonement,  in  the  sense        1842. 

in  which  these  terms  are  used  in  that  Catechism,  and       shore 

therefore  are  not  proper  objects  of  this  branch  of  the 

charity. 

jMavMew- 

Upon  the  sixth  and  last  question,  I  agree  entirely        rr"  ^^ 
with  all  my  brethren,  that  if  Unitarians  are  not  ex^    the  Judges, 
eluded  by  the  true  construction  of  the  terms  of  the    MrTiaro^ 
deed^  the  present  state  of  the  law  does  not  exclude      P^rke. 
them ;  that  is,  the  preaching  of  doctrines  called  Uni- 
tarij^n  is  not,  on  that  account,  illegal  ^t  common  law, 
and  all  the  statutory  penalties  have  been  repealed. 

JLord  Chief  Justice  Ttndal: — My  Lords,  before  I  .^^d 
proceed  to  state  what  appear  to  me,  on  the  best  con-  ihutid, 
sideration  I  can  bring  to  this  important  case,  the  proper 
answers  to  be  given  to  the  several  questions  proposed 
by  your  Lordships  to  Her  Majesty's  Judges,  I  think  it 
desirable,  for  the  purpose  of  making  those  answers 
more  intelligible  and  precise,  and  of  avoiding,  at  the 
same  time,  needless  repetition,  to  state  gei^erally  upon 
what  grounds,  ai^d  within  whstt  limits,  I  conceive 
parol  evide^ce  admissible  to  explaii;  the  mesming  of 
the  words  used  in  a  written  instrument,  so  far,  at  least, 
as  the  consideration  of  that  questiop  applies  to  the  cir* 
cumstances  of  the  preseut  case. 

The  general  rule  I  take  to  be,  that  where  the  words 
of  any  written  instrument  are  free  from  ambiguity  in 
themselves,  and  where  external  circumstances  do  not 
create  any  doubt  or  difficulty  as  to  the  proper  appliT 
cation  of  those  words  to  claimants  under  the  instrur 
ment,  or  the  subject-matter  to  which  the  instrument 
relates,  such  instrument  is  always  to  be  construed 
according  to  the  strict,  plain,  common  meaning  of 
the  words  themselves ;  and  that  in  such  case  evideap^ 

??  2 


IJ66  CASES  IN  THE  HOUSE  OF  LORDS. 

1842.       ^hors  the  instrument,  for  the  purpose  of  explaining 

Shore      ^^  according  to  the  surmised  or  alleged  intention  of 

«'•  the  parties  to  the  instrument,  is  utterly  inadmissible. 

*      If  it  were  otherwise,  no  lawyer  would  be  safe  in  ad- 

.M^he^M.  vising  upon  the  construction  of  a  written  instrument, 
^  r-r~    «  nor  any  party  in  taking  under  it ;  for  the  ablest  advice 

Opinions  of        .,,1,1,1        ,  .1  ,  .      , 

the  Judges,    might  be  controlled,  and  the  clearest  title  undermmed, 
£^       if,  at  some  future  period,  parol  evidence  of  the  par- 

Chi|^^tice  ticular  meaning  which  the  party  affixed  to  his  words, 
or  of  his  secret  intention  in  making  the  instrument, 
or  of  the  objects  he  meant  to  take  benefit  under  it, 
might  be  set  up  to  contradict  or  vary  the  plain  language 
of  the  instrument  itself 

The  true  interpretation,  however,  of  every  instru- 
ment being  manifestly  that  which  will  make  the  in- 
strument speak  the  intention  of  the  party  at  the  time 
it  was  made,  it  has  always  been  considered  as  an  ex- 
<;eption,  or  perhaps,  to  speak  more  precisely,  not  so 
much  an  exception  from,  as  a  corollary  to,  the  general 
rule  above  stated,  that  where  any  doubt  arises  upon 
the  true  sense  and  meaning  of  the  words  themselves, 
or  any  difficulty  as  to  their  application  under  the  sm^ 
rounding  circumstances,  the  sense  and  meaning  of  the 
language  may  be  investigated  and  ascertained  by  evi- 
dence deJiors  the  instrument  itself;  for  both  reason 
and  common  sense  j^ree  that  by  no  other  means  can 
the  language  of  the  instrument  be  made  to  speak  the 
real  mind  of  the  party.  Such  investigation  does  of 
necessity  take  place  in  the  interpretation  of  instru- 
ments written  in  a  foreign  language ;  in  the  case  of 
ancient  instruments,  where,  by  the  lapse  of  time  and 
change  of  manners,  the  words  have  acquired  in  the 
present  age  a  different  meaning  from  that  which  they 
bore  when  originally  employed ;  in  cases  where  terms 
oi  art  or  science  occur ;  in  mercantile  contracts,  which 
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in  many  instances  use  a  peculiar  language  employed  1^2. 
by  those  only  who  are  conversant  in  trade  and  com-  Shorr 
merce ;  and  in  other  instances  in  which  the  words,  be-     ^  ^' 

sides  their  general  common  meaning,  have  acquired,        

by  custom  or  otherwise,  a  well-known  peculiar  idio-  iey*gShaHHes. 
matic  meaninff  in  the  particular  country  in  which  the   ^  .T""    - 

or  J  ^  OpiniODS  of 

party  using  them  was  dwelling,  or  in  the  particular   the  Judges, 
society  of  which  he  formed  a  member,  and  in  which        £^ 
he  passed  his  life.     In  all  these  cases  evidence  is  ad-  ^^^^^^ 
mitted  to  expound  the  real  meaning  of  the  language 
used  in  the  instrument,  in  order  to  enable  the  Court 
or  Judge  to  construe  the  instrument,  and  to  carry  such 
real  meaning  into  effect. 

But  whilst  evidence  is  admissible  in  these  instances 
for  the  purpose  of  making  the  written  instrument 
speak  for  itself,  which  without  such  evidence  would  be 
either  a  dead  letter,  or  would  use  a  doubtful  tongue, 
or  convey  a  false  impression  of  the  meaning  of  the 
party,  I  conceive  the  exception  to  be  strictly  limited 
to  cases  of  the  description  above  given,  and  to  evidence 
of  the  nature  above  detailed ;  and  that  in  no  case 
whatever  is  it  permitted  to  explain  the  language  of  a 
deed  by  evidence  of  the  private  views,  the  secret  in- 
tentions, or  the  known  principles  of  the  party  to  the 
instrument,  whether  religious,  political,  or  otherwise, 
any  more  than  by  express  parol  declarations  made  by 
the  party  himself,  which  are  universally  excluded ;  for 
the  admitting  of  such  evidence  would  let  in  all  the 
uncertainty  before  adverted  to ;  it  would  be  evidence 
which  in  most  instances  could  not  be  met  or  counter- 
vailed by  any  of  an  opposite  bearing  or  tendency,  and 
would  in  effect  cause  the  secret  undeclared  intention 
of  the  party  to  control  and  predominate  over  the  open 
intention  expressed  in  the  deed. 

And  I  conceive  it  is  upon  the  proper  application  of 
p  p3 
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1842.       this  rule  to  the  facts  of  the  present  case  that  ttie  an- 

Shore      swers  to  the  several  questions  proposed  by  your  Lord- 

^'         ships  ought  to  be  founded ;  all  of  which  appear  to  be 

'     framed  for  the  purpose  of  solving  the  general  problem, 

i^^l^^.  what  was  Lady  Hewley^s  intention  as  expressed  in  the 
7-7-     ^  deeds  of  1 704  and  1 707,  and  what  description  or  classes 
the  Judges,   of  persons  were  the  objects  of  her  bounty  at  the  time 
£^       those  deeds  were  respectively  executed  ?  For  whatever 
Chief  Justied  was  her  intention  then,  whoever  were  the  persons  in- 
tended to  take  at  the  time  of  the  execution  of  those 
deeds,  the  same  must  be  the  construction  of  her  intent 
tion  now,  and  the  same  her  objects  at  the  present  day. 

Keeping  in  view  these  general  observations^  I  wonld 
beg  to  state,  in  answer  to  the  first  question  proposed 
by  your  Lordships,  viz.  "  Whether  the  extrinsic  evi- 
dence adduced  in  this  cause,  or  what  part  of  it,  is 
admissible  for  the  pui^pose  of  determining  who  aie 
entitled,  under  the  particular  terms  and  descriptims 
contained  in  the  deeds  of  1704  and  1707,  to  the  benefit 
of  Ldidy  Hewley's  bounty?"  that  I  conceive,  when  a 
doubt  has  been  once  raised  as  to  the  meaning  of  these 
words,  that  is,  in  the  present  case,  as  to  the  persons 
intended  by  Lady  Hewley  under  the  terms,  **  godly 
preachers  of  ChHst's  holy  Gospel,"  "  godly  persons,'* 
and  the  other  expressions,  the  Court  by  which  that 
doubt  is  to  be  decided^  has  a  right  to  inform  itself 
and  is  bound,  if  possible,  to  learn,  what  was  the  ac- 
knowledged and  received  sense  and  meaning  which 
those  expressions  bore  at  the  time  when  Lady  HewUy 
lived,  and  as  near  as  may  be  at  the  time  of  the  execu- 
tion of  those  deeds ;  and  for  that  purpose  that  all  ex- 
trinsic evidence  calculated  to  throw  light  upon  the 
meaning  of  those  words  at  that  time  is  clearly  admis- 
sible.   Of  that  description  are,  public  records  and 
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documents  throwing  light  upon  the  religious  Iiistory  1842. 
of  the  times ;  the  language  of  the  statute  books  and  sbobs 
every  enactment  relating  to  the  state  and  condition  of     ^  ^' 

the  Church  and  of  the  religious  sects  then  known  in        

Erigland;  contemporary  history ;  contemporary  trea-  u^hariSu. 
tises  and  tracts  upon  the  religious  tenets  held  by  the       rr"  ^ 
different  sects ;  the  works  of  men  of  acknowledged   the  Judges, 
eminence  and  weight  in  their  respective  persuasions,        £^ 
and  published  and  circulated  at  that  period;  and  the  ^^^^^jg*^Q^ 
early  and  contemporaneous  application  of  the  funds 
of  the  charity  itself  by  the  original  trustees  under  *the 
deeds.     All  extrinsic  evidence  of  this  nature,  which 
must  be  considered,  both   from   the   arguments  of 
counsel  at  your  Lordship'  bar,  and  from  the  reference 
made   thereto  in   their  judgments   by  the   learned 
Judges  in  the  Court  below,  to  have  been  actually 
applied  in  the  determination  of  the  case,  though  not 
formally  tendered,  was  strictly  and  properly  admis- 
sible for  the  purpose  of  explaining  the  sense  in  which 
the  language  contained  in  the  deeds  was  used  at  the 
time,  and  in  which  it  is  now  to  be  construed. 

But,  as  the  evidence  which  I  have  just  described,  is 
evidence  which  is  presumed  to  be  in  the  mind  of  the 
Judge  or  Court,  it  is  evidence  which  they  furnish  to 
themselves  by  reading,  research,  and  reflection,  not 
that  which  they  receive  from  the  mouth  of  witnesses ; 
and  on  this  account  I  think  all  the  extrinsic  evidence 
which  was  actually  given  in  the  cause  for  the  purpose 
of  determining  who  were  entitled  under  the  terms 
"  godly  preachers  of  Chist's  holy  Gospel,"  and  the 
other  expressions  used  in  the  deeds,  was  inadmissible. 
Such,  for  instance,  as  the  evidence  of  Dr.  Pye  Smith 
and  Dr.  Bennett  as  to  the  religious  opinions  of  the 
Presbyterians  and  of  other  Protestant  Dissenters  in  the 
time  of  Lady  Hewley ;  their  interpretation  of  the  terms 

p  p  4 
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1842.       used  in  the  deeds ;  and  their  evidence  of  the  religious 

Shobb      opinions  of  Lady  Hewley  herself.     The   production 

^'         also  of  the  will  of  Sir  John  Hewley  and  of  Lady 

Hewley^  in  proof  of  the  private  religious  opinions  oi 

l£^$ShariUe$,  Lady  Hewley y  appears  to  me,  both  in  respect  to  the 

^  rr'    -  point  to  which  they  were  produced,  and  to  the  cha- 

the  Judges,  racter  of  the  evidence  itself,  not  admissible  by  law.  It 

£^       is  unnecessary,  however,  to  specify  each  particular 

^^ra^*^^  article  of  the  evidence  produced,  after  having  traced 

out  the  general  nature  of  the  evidence  on  which  alone 

I  tfiink  the  construction  of  the  deeds  ought  to  depend. 

My  Lords,  in  answer  to  the  second  question  sub- 
mitted to  us,  viz.  "  What  description  of  persons  are 
the  proper  objects  of  the  trusts  of  those  deeds  respec- 
tively ? "  and  applying  to  that  question  no  other 
evidence  than  that  which  I  conceive  to  be  admissible 
for  the  construction  of  the  trust  deeds,  I  think  it  may 
be  satisfactorily  concluded  that  at  the  time  of  the 
execution  of  those  deeds,  the  words  "  godly  preachers 
of  Christ's  holy  Gospel,"  and  "godly  ministers,"  had 
acquired  generally  in  Englandy  a  particular  and 
limited  meaning,  and  were  used  to  point  out  and 
designate  those  acknowledged  classes  of  Protestant 
Dissenters  from  the  Established  Church  who  were  at 
that  time  tolerated  by  law.  The  words,  indeed,  if 
taken  separately  and  singly,  would  undoubtedly,  in 
their  literal  meaning,  be  large  enough  to  compre- 
hend all  men  of  pious  and  godly  habits  of  life, 
who  preached  the  true  doctrines  of  the  holy  Gospel, 
of  whatever  church  or  persuasion  they  might  be, 
whether  priests  of  the  Church  of  RomCy  or  beneficed 
clergy  of  the  Established  Church  in  JEnglandj  or 
Dissenters  from  that  church  of  every  denomination, 
provided  only   they  possessed   the  two  requisites  or 


V. 

Wilson. 
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conditions,  viz.  that  they  were  men  of  godly  habits       1842. 
of  life,  and  preached  the  true  Gospel  of  Christ ;  and      shom 
the  words  themselves,  taken  singly  and  separately,  do 
not  appear  to  have  varied  in  any  degree  from  their 
original   meaning.     The   word  "  godly,"    for   some  i^^f^^^ 
centuries  before  the  time  of  Lady  Hewley^  had  been       .-7— 
used  in  many  passages  in  the  translation  of  the  Bible,  the^Judg^. 
and  had  been  read  daily  in  the  confession  of  sins,  set       £~[ 
forth  in  the  Liturgy,  precisely   in  the   same   sense  Chief  Justice 
which  it  bore  in  the  times  of  Lady  Hewley^  and  in 
the  same  sense  has  it  continued  to  be  read  down  to 
the  present  day ;  and  again,   "  the  holy  Gospel  of 
Christ^'*  it  is  unnecessary  to  observe,  is  in  its  own 
nature  unchanged  and  unchangeable.     But,  notwith- 
standing that  the  original  sense  of  the  separate  words 
is  retained   to  the  present  day,  it  appears  beyond 
doubt,  on  reference  to  the  public  history  of  former 
times,  that  the  phrases  above  referred  to  had  obtained 
generally  in  England^  long  before  the  date  of  the 
foundation  deeds,  a  less  extensive  signification.     The 
term  "  godly "  had  been  originally  applied  by  the 
Puritans  to  the  preachers  approved  by  them,  and  at 
the  time  of  Lady  Hewley  had  descended  to  those  who 
at  that  time  formed  the  body  of  Nonconformist  Dis- 
senters from  the  Established  Church.     "  Preachers," 
again,  was  a  term  which  in  Lady  Hewley's  time  was 
aftected    by    the    Dissenters    from   the    Established 
Church,  who  considered  themselves  rather  as  persons 
whose  mission  was   to  preach   the  Gospel,  than  to 
minister  the  ordinances  and  lead  the  devotion  of  the 
people ;    and  indeed  in  the  Act  of  Toleration  these 
very  persons  are  described  as  "  preachers  and  teach- 
ers."    And  lastly,  the  word  "  poor  "  did,  in  a  most 
especial  manner,  point  at  those  for  whom  no  public 
provision  was  made  by  the  State,  but  who  subsisted 
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1842.       on  the  voluntary  contributions  of  their  respective 
Shorb      flecks. 
*•  I  consider,  therefore,  at  the  time  of  the  execution 

*     of  these  deeds,  the  phrase  "godly  preachers  of  CArisfs 

^j^h^^^  holy  Gospel,"  had  acquired  the  new  and  particular 

rr~    -  sense  of  preachers  of  the  different  classes  of  Protes- 
tlie  Judges,   tant  Dissenters  from  the  Established   Church,  who 

J^  professed  and  preached  what  were  generally  acknow- 
CWeT^tice  ledged  at  that  time  to  be  the  doctrines  of  the  holy 
Gospel  of  Christy  and  who  were  then  tolerated  by 
the  law  of  the  land ;  and  which  classes,  it  is  well 
known,  were  at  that  time  divided  amongst  themselves 
into  the  Presbyterians,  the  Independents  or  Congre- 
gationalists,  and  the  Baptists,  all  of  whom  were 
believers  in  the  doctrine  of  the  holy  Trinity. 

It  is  possible  also,  that  at  the  precise  period  of  the 
execution  of  these  deeds,  there  might  be  some  mem- 
bers of  the  Church  of  England  still  existing  who  had 
either  voluntarily  quitted  their  benefices  or  had  been 
ejected  from  them  on  account  of  scruples  of  con- 
science, first  during  the  reign  of  Charles  the  Second, 
on  the  ground  of  nonconformity,  and  afterwards  at 
the  period  of  the  Revolution  on  account  of  their  re- 
fusal to  take  the  oaths  to  the  new  Government,  and 
that  these  persons  might  also  at  that  time  be  held 
to  fall  within  the  scope  of  Lady  Hewleys  bounty. 
But  it  is  obviously  imnecessary  at  the  present  time 
to  enter  into  any  minute  discussion  on  that  point 
After  this  explanation  of  the  words  "godly  preachers," 
I  cannot  conceive  any  doubt  can  exist  as  to  the 
description  of  the  widows  and  young  men  intended 
for  the  ministry,  who  are  mentioned  in  the  deed ;  and 
with  respect  to  the  persons  described  in  the  deed  of 
1704  under  the  terms  of  *-  such  godly  persons  in 
distress,  being  fit  objects  of  the  said  charit}',  as  the 


CASES  IN  THE  HOUSE  OF  LORDS.  673 

said  trustees  shall  think  fit/'  I  should  think  that  these        ib43. 
words,  accompanying  and  following  the  former,  would       shob» 
be  construed  in  conformity  with  them,  and  be  in-      ^^^^^ 

tended  to  mean  pei'sons  of  the  same  persuasion,  or        

professing  the  same  religious  principles  with  the  more  fey,(3kar^. 
immediate  objects  of  the  trust ;  or  at  the  least  that    ^  rr'    - 
such  persons  would  be  entitled  to  a  preference  before    the  Judges, 
others  in  the  administration   of  the   funds.      And        £^ 
lastly,  as  to  the  persons  entitled  to  receive  the  bounty  ^^^^J^^ 
of   Lady  Hewley's  deed  of  1707,  namely,  persons 
placed  in  the  almshouse  founded  by  her,  I  think 
those  persons  are  marked  out  more  clearly  and  defi- 
nitely to  be  such  as  at  that  time  were  members  of 
some  of  the  bodies  of  Protestant  Dissenters  from  the 
Established   Church  before  described;    for  the  test 
which  is  prescribed  by  the  rules  of  Lady  Hewlej/j  as 
to  their  admission,  "  that  every  almsbody  must  be 
able  to  repeat  by  heart  the  Lord's  Prayer,  the  Creed, 
and  Ten  Commandments,  and  Mr.  Edward  Bowles's 
Catechism,"  and  the  direction  that  the  inmates  were 
duly  to  repair  to  "  some  religious  assembly  of  the 
Protestant   religion  every  Lord*s-day,  forenoon   and 
afternoon,'*  lead  to  the  necessary  conclusion,  that,  on 
the  one  hand,  the  foundation  was  not  intended  for 
persons  of  the  Established  Church,  and,  on  the  other, 
that  it  was  confined  to  the  members  of  the  bodies  of 
Dissenters  which  were  known  and  acknowledged  in 
fact  as  such   bodies,  and  recognised   and  tolerated 
by  law. 

In  answer  to  the  third  question  proposed  by  your 
Lordships,  I  beg  to  state  my  opinion  to  be,  that  in  put- 
ting a  construction  upon  the  deed  of  1704,  the  provi- 
sions of  the  deed  of  1707  cannot  be  referred  to.  By  the 
tleed  of  1704  the  property  contained  in  it  is  conveyed 
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1842.        absolutely  to  trustees  upon  certain  tinists  therein  con- 

Shorr       tained ;  the  deed  of  1707  conveys  property  of  Lady 

^-  Hewley  to  the  same  persons,  indeed,  as  are  named  in 

—         the  deed  of  1704,  but  other  and  different  property, 

WsSharUUs.  ^^^  ^P^^  Other  and  different  trusts.      If  the  latter 

^  rr"    ^  deed  had  recited  or  in  any  manner  whatever  referred 

OpiniODS  of  *^ 

the  Judges,  to  the  deed  of  1704,  the  two  deeds  might  then  have 
^]^        been  considered  as  made  in  pari  materia^  or  in  effect 

^^^n^^^^  as  forming  one  deed;  and  the  deed  of  1707  might 
then  have  been  directly  and  immediately  appealed  to, 
as  explaining  the  intention  of  the  foundress  of  the 
charity  under  the  first  deed.  But  the  second  deed  is 
so  far  from  containing  any  recital  or  reference  to  the 
first,  that  in  the  provision  for  applying  the  residue  of 
the  rents,  the  deed  of  1707,  instead  of  referring  to 
the  trusts  of  the  deed  of  1704,  repeats  them  again 
in  terms.  I  therefore  conceive  them  to  be  perfecdy 
independent  deeds,  and  can  see  no  legal  principle  of 
construction  by  which  the  provisions  of  the  latter 
deed  can  be  called  in  aid  of  the  construction  of  the 
former,  which  is  the  only  point  to  which  your  Lord- 
ships' third  question  adverts. 

In  answer  to  the  fourth  and  fifth  questions,  namely, 
"Whether,  upon  the  true  construction  of  the  two 
deeds,  ministers  or  preachers  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  and  their  widows, 
and  members  of  their  congregations,  and  persons  of 
what  is  commonly  called  Unitarian  belief  and  doctrine, 
are  excluded  from  being  objects  of  the  charities  of 
those  deeds  respectively?"  the  opinion  at  which  I 
have  arrived,  founded  upon  that  which  appears  to  me 
to  be  the  true  principle  of  construction  of  those  deeds, 
is,  that  ministers  and  preachers  of  what  is  commonlv 
called  Unitarian  belief  and  doctrine,  and  their  widows. 
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and  members  of  their  congregations,  and  persons  of       i842. 
what  is  commonly  called  Unitarian  belief  and  doc-       shorb 
trine,  are   excluded  from  being  the  objects  of  the  »• 

charities  of  both  those  deeds.  First,  taking  the  deed  _^^- 
of  1704  by  itself,  I  think  the  objects  of  it  are  limited  j^f^h^^ 
to  the  ministers  and  others  of  the  several  bodies  of  .-7— 
Protestant  Dissenters  from  the  Established  Church  tile  Judges, 
which  were  generally  known,  established,  and  tole-  £~;t 
rated  at  the  time  the  deed  took  eflTect;  and  I  am  Chief  Justice 
unable  to  find  any  proof,  from  any  authentic  source, 
that  the  Unitarians  did  form,  in  fact,  at  that  time,  a 
body  or  class  of  Protestant  Dissenters,  known  and 
established  in  the  kingdom.  On  the  contrary,  so  far 
as  can  be  inferred  from  the  evidence  produced  or  any 
other  evidence  of  an  historical  nature,  the  Unitarians, 
as  a  body  of  persons  of  known  religious  tenets  in 
England,  were  unknown  until  a  period  much  later 
than  the  execution  of  either  of  the  deeds  in  question  ; 
but  further,  so  far  were  the  persons  who  preached 
Unitarian  doctrines  from  forming  a  religious  body 
then  known  and  acknowledged  in  the  kingdom,  that 
at  the  time  of  the  execution  of  these  very  deeds,  such 
persons  could  not  avail  themselves  of  the  benefit  of  the 
Toleration  Act,  1  W.k  3f.,  c.  18,  on  the  ground  of 
their  being  persons  who  denied  the  doctrine  of  the 
Trinity,  and  under  the  statute  9  &  10  TF.  3,  c.  32, 
were  at  that  time  liable  to  certain  penalties  and  disa- 
bilities, if  by  writing  or  teaching  they  denied  the 
doctrine  of  the  Trinity.  When,  therefore,  in  the 
deed  of  1704,  provision  is  made  for  the  "godly 
preachers  of  Christ's  holy  Gospel,"  I  think  the  answer 
to  your  Lordships'  fourth  question  must  be  in  the 
affirmative ;  first,  because  there  were  existing  at  the 
time  certain  bodies  of  Protestant  Dissenters,  well 
known  and  ascertained,  who  preached  doctrines  which 
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184^       had  been  generally  understood  and  believed  in  all 

Shore      ^^  ^^  ^®  Church,  and  were  also  generally  acknow- 
w  MO        l^ged  at  the  time  of  the  execution  of  the  deed  of 

1704  to  be  the  holy  Gospel  of  Christy  of  which  bodies 

ky'tSkarUUs.  ^^^  Unitarians  did  not  at  that  time  constitute  one; 
^  rr'  ,  and  as  the  deed  was  so  framed  that  the  trusts  were  to 
019  Judges,    take  immediate  effect  and  operation,  it  must  be  held 

£^  to  apply  to  the  preachers  and  others  of  such  bodies 
On^Jju^  only  which  did  then  actually  exist,  and  at  that  tim^ 
answer  the  description  in  the  deed :  And  secondlyi 
because  the  deed  describes  the  persons  who  are  to  take 
to  be  the  preachers  of  "  the  holy  Gospel  of  Christ,**  and 
it  is  undeniable  that  at  the  time  of  the  execution  of 
this  deed,  both  the  Church  of  England  as  by  law 
established,  and  all  the  known  classes  or  bodies  into 
which  Protestant  Dissenters  were  divided,  held  the  doo- 
trine  of  the  Trinity  to  be  a  fundamental  part  of  thdr 
faith,  that  is,  of  the  holy  Gospel  of  Christ ;  and  that 
at  the  time  of  the  execution  of  that  deed  the  Legisla- 
ture also  considered  the  belief  in  the  doctrine  of  the 
Trinity  as  essential  to  the  description  of  a  preacher  of 
Chfisfs  holy  Gospel,  punishing  those  who  preached 
doctrines  which  denied  it. 

If  the  persons  who  believe  and  preach  Unitarian 
doctrines  are  excluded  from  the  benefit  of  the  deed  of 
1704, 1  think  they  are  more  clearly  and  unequivocally 
excluded  by  the  deed  of  1707  ;  for  by  the  rules  and 
orders  given  by  Lady  Hewley  for  the  regulation  of  the 
poor  persons  to  be  placed  in  the  almshouse,  which 
rules,  being  made  by  Lady  Hewley  under  a  power 
reserted  by  her  in  the  deed  itself  and  therein  ex- 
pressly referred  to,  may  beyond  doubt  be  called  in 
aid  in  the  interpretation  of  the  meaning  of  that  deed, 
it  is  directed  that  "  every  almsbody  is  required  to  be 
one  who  can  repeat  by  heart  the  Lord's  Prayer,  the 
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Creed,  and  Ten  Commandments,  and  Mr.  Edward       1842. 
Bowles'^  Catechism  : "  which  regulations  appear  to       Shobb 
my  mind  to  prove  beyond  any  doubt  that  the  foun-     ^  ^' 

dress  intended  the  inmates  of  the  hospital  and  the        

other  objects  of  her  charity  under  that  deed,  to  be  ^^1^^^^ 
persons  who  believed  in  the  doctrine   of  the  holy   ^  rr^ 
Trinity.     And  referring  myself  to  the  evidence  given    the  Judges, 
in  this  cause  of  the  Unitarian  belief  and  doctrine  as        j[~[ 
to  the  divinity  of  Christy  I  cannot  understand  that  Chief  Jiwtice 
any  person  professing  those  doctrines  could  honestly 
or  conscientiously  repeat  by  heart,  that  is,  express  his 
belief  in  the  doctrines  contained  in  the  Catechism  of 
Mr.  Edward  Bowles.     And  if  it  had  been  necessary 
to  determine  the  intentions  of  Lady  Hewley  as  to  the 
doctrinal  belief  of  the  inmates  of  her  hospital  without 
reference  to  the  Catechism  of  Bowles^  it  must  not  be 
forgotten  that  upon  the  authority  of  two  eminent  per- 
sons, well  known  at  the  time  in  question,  I  mean  Dr. 
Barrow  and  Mr.  Baxter,  the  doctrine  of  the  divinity 
of  Christ  was  held  to  be  sufficiently  acknowledged  as 
a  matter  of  belief  by  those  who  received  the  Apostles* 
Creed  alone  (m).     And  the  weight  of  the  observation 
for  the  present  purpose  consists,  not  so  much  in  the 
consideration  of  the  truth  of  the  conclusion  at  which 
Barrow  and  Baxter  have  arrived,  as  in  the  proof  it 
affords  of  the  fact,  that  by  all  bodies  of  Christians  by 
whom  the  Apostles*  Creed  was  received,  that  is,  in 
England,  by  the  members  of  the  Established  Church, 
and  of  all  the  Dissenting  communities  then  known, 
the  doctrine  of  the  holy  Trinity  was  also  received  and 
believed ;  and  it  is  by  the  current  acknowledged  use 

(m)  Barrow'^  Treat,  on  the  Creed,  under  the  clause  **  His  only 
Son,'*  and  Baxter  in  his  Treat.  '*  Directions  for  Weak  Christians, ' 
part  ii.  section  53.  1 . 
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1842.  of  language  at  that  day  that  this  deed  is  to  be  con- 

SnoRK  strued.     In  th^  latter  deed,  therefore,  I  think,  Lady 

^-  Hewley  expresses  her  clear  and  undoubted  intention 

that  no  Protestant  Dissenter  who  denies  the  divinity 

j^%^^s.  ^^  Christ,  that  is,  no  Unitarian,  shall  partake  of  her 

^  ."T""    ^  bounty. 

Opinions  of  "^ 

the  Judges. 

My  Lords,  in  answer  to  the  last  question  proposed 

Chief  Justice  by  your  Lordships,  I  would  state  my  opinion  to  be, 
^^"•^'^  that  Unitarian  preachers,  and  their  widows,  and  other 
persons  professing  Unitarian  doctrines,  are  capable, 
at  the  present  day,  of  receiving  the  benefit  of  charities 
similar  to  those  mentioned  in  the  deeds  of  Lady  Hew- 
ley, whenever  they  shall  be  properly  described  in  any 
deeds  of  endowment ;  and  that  I  see  no  distinction  to 
be  drawn  between  charities  of  one  description  or  for 
one  purpose  and  those  for  any  other,  for  I  consider, 
since  the  statute  of  63  Geo.  3,  c.  160,  all  distinction 
between  Unitarians  and  other  Protestant  Dissenters 
as  to  this  purpose  is  by  law  taken  away. 

The  Lord  Chancellor : — I  move  your  Lordships, 
that  the  further  consideration  of  this  case  be  postponed, 
that  your  Lordships  may  have  time  to  review  the  very 
elaborate  arguments  contained  in  the  opinions  of  the 
learned  Judges. 

Lord  Brougham : — I  entirely  agree  with  my  noble 
and  learned  friend.  The  learned  Judges,  in  the  case 
of  Doe  V.  Perratt  (w),  and  of  Shore  v.  Wilson,  have 
presented  to  us  most  able  and  elaborate  arguments, 
and  afforded  us  the  greatest  assistance  in  forming 
our  final  judgment  in  these  cases,  which  have  now 
stood  over  for  a  very  long  time. 

(n)  The  Judges  delivered  their  opinions  the  same  day  in  thatcise, 
which,  however,  was  not  decided  until  the  session  of  1 843. 
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Lord  Cottenham  this  day  moved  the  judgment  of       1842. 
the  House  as  follows : — My  Lords,  the  opinions  which       shorb 

have  been  delivered  by  the  learned  Judges  have  so     _  v. 

Wilson, 
far  exhausted  this  case  in  all  the  most  material  parts        

of  it,  that  I  do  not  deem  it  necessary  to  enter  at  large  i^^r^^ 

into  the  very  interesting  and  important  matters  which        

were  discussed  at  the  bar.  '^^^ 

The  principal  object  of  the  suit  was  to  have  it  de- 
clared that  ministers  or  preachers  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine,  and  their 
widows,  and  members  of  their  congregations,  or  per- 
sons of  what  is  commonly  called  Unitarian  belief  and 
doctrine,  are  not  fit  objects  of  the  charity.  The  decree 
appealed  from  established  the  affirmative  of  that  pro- 
position, and  of  the  seven  Judges  who  attended  the 
hearing  at  the  bar  of  this  House,  six  concurred  in  it. 
I  cannot  suppose  that  your  Lordships  will  think  that 
there  is  ground  for  differing  from  this  opinion  ;  and  if 
that  should  be  your  Lordships*  feeling  upon  it,  the 
result  will  necessarily  be  an  affirmance  of  the  decree. 
I  cannot,  however,  omit  to  make  some  observations  as 
to  the  media  through  which  this  conclusion  has  been 
arrived  at  by  the  different  authorities  by  whom  the 
subject  has  been  considered. 

Your  Lordships  will  have  observed  that  in  the 
discussion  in  the  Court  of  Chancery  a  very  large 
range  of  evidence  was  admitted,  with  a  view  of  coming 
to  a  decision  as  to  what  was  the  intention  of  Lady 
Hewley^  which  could,  after  all,  only  be  judged  of  by 
the  language  and  terms  used  in  the  deeds.  In  what 
respect  and  for  what  purposes  this  evidence  was  pro- 
perly received  was  the  subject  of  one  of  the  questions 
put  to  the  learned  Judges,  and  has  been  the  subject 
of  some  difference  in  their  opinions.  It  does  not 
appear  to  me  necessary  to  consider   minutely  those 

VOL.  IX.  Q  Q 


580 


CASES  IN  THE  HOUSE  OF  LORDS. 


1843. 
Shorb 
WzLfiOir. 


Lord 
Cottenham. 


differences,  because  I  conceive  that,  keeping  stricdy 
within  those  rules  which  all  the  opinions  recognise, 
there  is  sufficient,  upon  the  view  taken  by  the  great 
majority  of  the  Judges  to  support  the  conclusion  to 
which  they  have  come  upon  the  main  point  in  the 
case. 

It  was  very  clearly  and  shortly  laid  down  by  Mr. 
Baron  Gumet/j  that  that  part  of  the  evidence  which 
goes  to  show  the  existence  of  a  religious  party,  by 
which  the  phraseology  found  in  the  deeds  was  used, 
and  the  manner  in  which  it  was  used,  and  that  Lady 
Hewley  was  a  member  of  that  party,  is  admissiUe; 
that  being  in  effect  no  more  than  receiving  evidence 
of  the  circumstances  by  which  the  author  of  the 
instrument  was  surrounded  at  that  time. 

Much  evidence  indeed  appears  to  have  been  received, 
which,  if  of  a  nature  to  be  received,  might  fall  under 
the  same  rule,  but  which  was  objectionable  upon  othtf 
grounds,  such  as  the  opinions  of  living  witnesses. 
But  rejecting  all  such  evidence,  enough  appears  to 
me  to  remain  unobjectionable  in  itself,  and  properly 
received  for  the  above  purpose,  to  support  the  con- 
clusion to  which  a  great  majority  of  the  learned 
Judges  have  come. 

I  have  thought  it  right  to  make  these  observations 
upon  this  matter  of  evidence,  as  otherwise  the  affirm- 
ance of  the  decree  might  seem  to  sanction  the  receiv- 
ing all  the  evidence  received  below,  which  might 
tend  to  introduce  much  doubt  and  confusion  in  other 
cases. 

It  may  be  thought  that  this  opportunity  ^ould  be 
taken  of  specifying  what  description  of  persons  are 
hereafter  to  be  considered  as  proper  objects  of  the 
charity.  I  think  that  any  attempt  to  do  this  would 
be  dangerous,  and  would  be  more  likely  to  promote 
than  to  prevent  further  litigation,  as  it  is  impossible 
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a  priori  to  foresee   the  consequences  of  any   such       i842. 
declaration,  or  to  have  sufficient  information  as  to  the      shor< 
various  interests  upon  which  it  may  operate,  and  which  *'• 

are  not  represented  in  this  suit.     What  has  passed  in        

this  cause,  and  the  valuable  opinions  which  the  Judges  /^^J^^k^J^Bt. 

have  delivered,  will,  it  may  be  hoped,  afford  such        

light  to  the  trustees  as  to  enable  them  satisfactorily    Cottenham. 
to  administer  the  funds  for  the  future. 

It  was  made  part  of  the  complaint  upon*this.  appeal, 
that  some  of  the  trustees  had  been  removed,  as  to 
whom  it  had  not  been  proved  that  they  entertained 
opinions  inconsistent  with  the  declared  purposes  of 
the  trust.  I  do  not  consider  the  removal  of  any  of 
the  trustees  as  implying  any  reflection  upon  their 
moral  conduct.  But  as  by  the  decision  of  the  Court 
it  was  found  that  the  application  of  the  funds  for  the 
time  past  had  not  been  consistent  with  what  appeared 
to  the  Court  to  be  the  real  object  of  the  charity,  and 
as  a  larger  discretion  must  necessarily  be  left  to  the 
trustees  for  the  future,  I  think  that,  as  a  matter  of 
discretion,  it  was  right  to  select  others  for  the  future 
management  of  the  funds ;  and  if  that  was  right  in 
1833,  it  certainly  would  be  indiscreet  to  adopt  a 
different  course  in  1842.  I  cannot  therefore  think 
that  it  will  be  right  to  alter  this  part  of  the  decree. 

I  propose  therefore  to  your  Lordships  to  dismiss 
this  appeal,  and  I  see  no  ground  for  departing  from 
the  usual  course  of  giving  to  the  Respondents  the 
costs. 

Lord  Brougham : — I  agree  with  my  noble  and 
learned  friend,  that  your  Lordships  ought  to  dismiss 
this  appeal,  and  as  usual,  unless  under  very  special 
circumstances,  none  of  which  exist  in  this  case,  with 
costs. 

QQ  2 
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1842.  This  cause  was  originally  heard  before  me  in  the 

Shobb       Court  of  Chancery,  all  but  the  reply,    I  had  the  assist- 

_  ^'         ance  of  two  learned  Judges,  though  in  consequence 

of  my  giving  up  the  great  seal  before  the  case  was 

Ity'tS^arUks.  ^ully  argued,  no  opinion  was  given,  and  none  indeed 
was  formed  by  me  in  the  absence  of  the  reply.  Mj 
noble  and  learned  friend,  who  succeeded  me  in  the 
Court  of  Chancery,  heard  the  case  through,  accordiDg 
to  my  recollection,  and  gave  the  judgment  which 
your  Lordships  are  now  moved  by  my  noble  and 
learned  friend  near  me  to  affirm. 

The  opinions  of  the  Judges  undoubtedly  have 
been  of  very  great  use  to  your  Lordships  in  the  ex- 
amination of  this  somewhat  difficult  question,  and  I 
agree  with  my  noble  and  learned  friend  that  it  is 
advisable  for  your  Lordships  to  come  to  the  decisioii 
to  which  the  opinion  of  a  great  majority — six  out  of 
seven — of  these  learned  persons  would  naturally  lead. 
I  am  also  of  opinion,  that  it  must  be  considered  that 
in  giving  this  affirmance  to  the  decree,  your  Lord- 
ships do  it  under  the  qualification  which  has  been 
stated  by  my  noble  and  learned  friend  with  respect 
to  the  reception  of  evidence. 

Lord  Campbell  having  argued  the  case  as  counsel 
at  the  bar,  abstained  from  taking  any  part  in  the 
judgment. 

[It  was  accordingly  ordered  that  the  appeal  be  dis- 
missed, and  the  decree  and  order  appealed  from  be 
affirmed ;  and  that  the  Appellants  pay  to  the  Respon- 
dents their  costs  of  the  appeaUJ 
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said  trustees  shall  think  fit/'  I  should  think  that  these        1843. 
words,  accompanying  and  following  the  former,  would       shorb 
be  construed  in  conformity  with  them,  and  be  in-      ^^^^ 

tended  to  mean  pereons  of  the  same  persuasion,  or        

professing  the  same  religious  principles  with  the  more  le^fSkat^et* 
immediate  objects  of  the  trust ;  or  at  the  least  that    q^"^~    f 
such  persons  would  be  entitled  to  a  preference  before    the  Judges, 
others  in  the  administration  of  the  funds.      And        £^ 
lastly,  as  to  the  persons  entitled  to  receive  the  bounty  ^^^J^^ 
of   Lady  Hewley's  deed  of  1707,  namely,  persons 
placed  in  the  almshouse  founded  by  her,  I  think 
those  persons  are  marked  out  more  clearly  and  defi- 
nitely to  be  such  as  at  that  time  were  members  of 
some  of  the  bodies  of  Protestant  Dissenters  from  the 
Established   Church  before  described;    for  the  test 
which  is  prescribed  by  the  rules  of  Lady  Hewlei/,  as 
to  their  admission,  ^'  that  every  almsbody  must  be 
able  to  repeat  by  heart  the  Lord's  Prayer,  the  Creed, 
and  Ten  Commandments,  and  Mr.  Edward  Bawletfs 
Catechism,"  and  the  direction  that  the  inmates  were 
duly  to  repair  to  "some  religious  assembly  of  the 
Protestant   religion  every  Lord*8-day,  forenoon  and 
afternoon,"  lead  to  the  necessary  conclusion,  that,  on 
the  one  hand,  the  foundation  was  not  intended  for 
persons  of  the  Established  Church,  and,  on  the  other, 
that  it  was  confined  to  the  members  of  the  bodies  of 
Dissenters  which  were  known  and  acknowledged  in 
fact  as  such   bodies,  and  recognised   and  tolerated 
by  law. 

In  answer  to  the  third  question  proposed  by  your 
Lordships,  I  beg  to  state  my  opinion  to  be,  that  in  put- 
ting a  cQnstruction  upon  the  deed  of  1704,  the  provi- 
sions of  the  deed  of  1707  cannot  be  referred  to.  By  the 
tieed  of  1704  the  property  contained  in  it  is  conveyed 
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1842.        absolutely  to  trustees  upon  certain  tinists  therein  con- 
tained ;  the  deed  of  1707  conveys  property  of  Lady 
Hewley  to  the  same  persons,  indeed,  as  are  named  in 
the  deed  of  1704,  but  other  and  different  property, 
ifff'sClharmea.  ^^^  "P^^  Other  and  different  trusts.      If  the  latter 

^  ."T"    ,  deed  had  recited  or  in  any  manner  whatever  referred 

OpiniODs  of  *' 

the  Judges,    to  the  deed  of  1704,  the  two  deeds  might  then  have 

J^  been  considered  as  made  in  pari  materidy  or  in  effect 
^*»^|^^tice  as  forming  one  deed;  and  the  deed  of  1707  might 
then  have  been  directly  and  immediately  appealed  to, 
as  explaining  the  intention  of  the  foundress  of  the 
charity  under  the  first  deed.  But  the  second  deed  is 
so  far  from  containing  any  recital  or  reference  to  the 
first,  that  in  the  provision  for  applying  the  residue  of 
the  rents,  the  deed  of  1707,  instead  of  referring  to 
the  trusts  of  the  deed  of  1704,  repeats  them  again 
in  terms.  I  therefore  conceive  them  to  be  perfectly 
independent  deeds,  and  can  see  no  legal  principle  ci 
construction  by  which  the  provisions  of  the  latter 
deed  can  be  called  in  aid  of  the  construction  of  the 
former,  which  is  the  only  point  to  which  your  Lord- 
ships' third  question  adverts. 

In  answer  to  the  fourth  and  fifth  questions,  namely, 
"Whether,  upon  the  true  construction  of  the  two 
deeds,  ministers  or  preachers  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  and  their  widoMrs, 
and  members  of  their  congregations,  and  persons  of 
what  is  commonly  called  Unitarian  belief  and  doctrine, 
are  excluded  from  being  objects  of  the  charities  of 
those  deeds  respectively?"  the  opinion  at  which  I 
have  arrived,  founded  upon  that  which  appears  to  me 
to  be  the  true  principle  of  construction  of  those  deeds, 
is,  that  ministers  and  preachers  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  and  their  widows. 
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and  members  of  their  congregations,  and  persons  of       i842. 
what  is  commonly  called  Unitarian  belief  and  doe-       shorb 
trine,  are  excluded  from  being  the  objects  of  the  v- 

charities  of  both  those  deeds.  First,  taking  the  deed  Jfl^' 
of  1704  by  itself,  I  think  the  objects  of  it  are  limited  j^fShS^. 
to  the  ministers  and  othei-s  of  the  several  bodies  of  .-7— 
Protestant  Dissenters  from  the  Established  Church  tile  Judg^. 
which  were  generally  known,  established,  and  tole-  £^ 
rated  at  the  time  the  deed  took  eflfect;  and  I  am  Chief  Justice 
unable  to  find  any  proof,  from  any  authentic  source, 
that  the  Unitarians  did  form,  in  fact,  at  that  time,  a 
body  or  class  of  Protestant  Dissenters,  known  and 
established  in  the  kingdom.  On  the  contrary,  so  far 
as  can  be  inferred  from  the  evidence  produced  or  any 
other  evidence  of  an  historical  nature,  the  Unitarians, 
as  a  body  of  persons  of  known  religious  tenets  in 
England^  were  unknown  until  a  period  much  later 
than  the  execution  of  either  of  the  deeds  in  question  ; 
but  further,  so  far  were  the  persons  who  preached 
Unitarian  doctrines  from  forming  a  religious  body 
then  known  and  acknowledged  in  the  kingdom,  that 
at  the  time  of  the  execution  of  these  very  deeds,  such 
persons  could  not  avail  themselves  of  the  benefit  of  the 
Toleration  Act,  1  W.k  M.^  c.  18,  on  the  ground  of 
their  being  persons  who  denied  the  doctrine  of  the 
Trinity,  and  under  the  statute  9  &  10  TP.  3,  c.  32, 
were  at  that  time  liable  to  certain  penalties  and  disa- 
bilities, if  by  writing  or  teaching  they  denied  the 
doctrine  of  the  Trinity.  When,  therefore,  in  the 
deed  of  1704,  provision  is  made  for  the  "godly 
preachers  of  Christ's  holy  Gospel,"  I  think  the  answer 
to  your  Lordships'  fourth  question  must  be  in  the 
affirmative ;  first,  because  there  were  existing  at  the 
time  certain  bodies  of  Protestant  Dissenters,  well 
known  and  ascertained,  who  preached  doctrines  which 
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1842.       had  been  generally  understood  and  believed  in  all 

Shom      ^^  ^f  ^^  Church,  and  were  also  generally  acknow- 

^  ^'         ledo^ed  at  the  time  of  the  execution  of  the  deed  of 

— -  '     1704  to  be  the  holy  Gospel  of  Christy  of  which  bodies 

iBjIcLniHei.  ^^^  Unitarians  did  not  at  that  time  constitute  one; 

^  .T"    ^  and  as  the  deed  was  so  framed  that  the  trusts  were  to 

Opmions  of        ,       ,  i.  /«  i  .         .  i      i    u 

tho  Jadgea.    take  immediate  effect  and  operation,  it  must  be  held 
£^        to  apply  to  the  preachers  and  others  of  such  bodies 

Chicf^irtice  only  which  did  then  actually  exist,  and  at  that  tim^ 
answer  the  description  in  the  deed :  And  secondly, 
because  the  deed  describes  the  persons  who  are  to  take 
to  be  the  preachers  of  "  the  holy  Grospel  of  CAw/,"  and 
it  is  undeniable  that  at  the  time  of  the  execution  of 
this  deed,  both  the  Church  of  England  as  by  law 
established,  and  all  the  known  classes  or  bodies  into 
which  Protestant  Dissenters  were  divided,  held  the  doo- 
trine  of  the  Trinity  to  be  a  fundamental  part  of  their 
faith,  that  is,  of  the  holy  Gospel  of  Christ ;  and  that 
at  the  time  of  the  execution  of  that  deed  the  L^isla- 
ture  also  considered  the  belief  in  the  doctrine  of  the 
Trinity  as  essential  to  the  description  of  a  preacher  of 
Chisfs  holy  Gospel,  punishing  those  who  preached 
doctrines  which  denied  it. 

If  the  persons  who  believe  and  preach  Unitarian 
doctrines  are  excluded  from  the  benefit  of  the  deed  of 
1704, 1  think  they  are  more  clearly  and  unequivocally 
excluded  by  the  deed  of  1707  ;  for  by  the  rules  and 
orders  given  by  Lady  Hewley  for  the  regulation  of  the 
poor  persons  to  be  placed  in  the  almshouse,  which 
rules,  being  made  by  Lady  Hewley  under  a  power 
reserted  by  her  in  the  deed  itself  and  therein  ex- 
pressly referred  to,  may  beyond  doubt  be  called  in 
aid  in  the  interpretation  of  the  meaning  of  that  deed, 
it  is  directed  that  "  every  almsbody  is  required  to  be 
one  who  can  repeat  by  heart  the  Lord's  Prayer,  tbo 
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Creed,  and  Ten  Commandments,  and  Mr.  Edward       1842. 
Bowles's  Catechism  :  '*  which  regulations  appear  to       Shou 
my  mind  to  prove  beyond  any  doubt  that  the  foua-     -^  ^' 

dress  intended  the  inmates  of  the  hospital  and  the        

other  objects  of  her  charity  under  that  deed,  to  be  i^^^^S^^ 
persons  who  believed  in  the  doctrine   of  the  holy   q^j"j~ 
Trinity.     And  referring  myself  to  the  evidence  given    the  Jvdget. 
in  this  cause  of  the  Unitarian  belief  and  doctrine  as        £^ 
to  the  divinity  of  Christy  I  cannot  understand  that  ^^^J^^ 
any  person  professing  those  doctrines  could  honestly 
or  conscientiously  repeat  by  heart,  that  is,  express  his 
belief  in  the  doctrines  contained  in  the  Catechism  of 
Mr.  Edward  Bowles.     And  if  it  had  been  necessary 
to  determine  the  intentions  of  Lady  Hewley  as  to  the 
doctrinal  belief  of  the  inmates  of  her  hospital  without 
reference  to  the  Catechism  of  Bowles^  it  must  not  be 
foi^otten  that  upon  the  authority  of  two  eminent  per- 
sons, well  known  at  the  time  in  question,  I  mean  Dr. 
Barrow  and  Mr.  Baxter ,  the  doctrine  of  the  divinity 
of  Christ  was  held  to  be  sufficiently  acknowledged  as 
a  matter  of  belief  by  those  who  received  the  Apostles' 
Creed  alone  (m).     And  the  weight  of  the  observation 
for  the  present  purpose  consists,  not  so  much  in  the 
consideration  of  the  truth  of  the  conclusion  at  which 
Barrow  and  Baxter  have  arrived,  as  in  the  proof  it 
affords  of  the  fact,  that  by  all  bodies  of  Christians  by 
whom  the  Apostles'  Creed  was  received,  that  is,  in 
England^  by  the  members  of  the  Established  Church, 
and  of  all  the  Dissenting  communities  then  known, 
the  doctrine  of  the  holy  Trinity  was  also  received  and 
believed ;  and  it  is  by  the  current  acknowledged  use 

(m)  Barrow*^  Treat,  on  the  Creed,  under  the  clause  ''  His  only 
Son,"  and  Baxter  in  his  Treat.  '*  Directions  for  Weak  Christians/' 
part  ii.  section  53.  ] . 
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1842.         of  language  at  that  day  that  this  deed  is  to  be  con- 

Shorb      stnied.     In  th^  latter  deed,  therefore,  I  think,  Lady 

^'  Hewley  expresses  her  clear  and  undoubted  intention 

that  no  Protestant  Dissenter  who  denies  the  divinity 

l^gChari^i.  ^^  Christy  that  is,  no  Unitarian,  shall  partake  of  her 

^  .T"    -  bounty. 

Opinions  of  *' 

the  Judges. 

My  Lords,  in  answer  to  the  last  question  proposed 

Chief  Justice  by  your  Lordships,  I  would  state  my  opinion  to  be, 
^**^^  that  Unitarian  preachers,  and  their  widows,  and  other 
persons  professing  Unitarian  doctrines,  are  capable, 
at  the  present  day,  of  receiving  the  benefit  of  charities 
similar  to  those  mentioned  in  the  deeds  of  Lady  Hew- 
ley ^  whenever  they  shall  be  properly  described  in  any 
deeds  of  endowment ;  and  that  I  see  no  distinction  to 
be  drawn  between  charities  of  one  description  or  for 
one  purpose  and  those  for  any  other,  for  I  consider, 
since  the  statute  of  53  Geo.  3,  c.  160,  all  distinction 
between  Unitarians  and  other  Protestant  Dissenters 
as  to  this  purpose  is  by  law  taken  away. 

The  Lord  Chancellor : — I  move  your  Lordships, 
that  the  further  consideration  of  this  case  be  postponed, 
that  your  Lordships  may  have  time  to  review  the  very 
elaborate  arguments  contained  in  the  opinions  of  the 
learned  Judges. 

Lord  Brougham : — I  entirely  agree  with  my  noble 
and  learned  friend.  The  learned  Judges,  in  the  case 
of  Doe  V.  Perratt  (n)y  and  of  Shore  v.  Wilsony  have 
presented  to  us  most  able  and  elaborate  arguments, 
and  aflforded  us  the  greatest  assistance  in  forming 
our  final  judgment  in  these  cases,  which  have  now 
stood  over  for  a  very  long  time. 

(n)  The  Judges  delivered  their  opinions  the  same  day  in  that  case, 
which,  however,  was  not  decided  until  the  session  of  1843. 
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Lord  Cottenham  this  day  moved  the  judgment  of       1842. 
the  House  as  follows : — My  Lords,  the  opinions  which       shobb 
have  been  delivered  by  the  learned  Judges  have  so  v- 

far  exhausted  this  case  in  all  the  most  material  parts 
of  it,  that  I  do  not  deem  it  necessary  to  enter  at  large  ^f^ 

into  the  very  interesting  and  important  matters  which        

were  discussed  at  the  bar.  ^^^ 

The  principal  object  of  the  suit  was  to  have  it  de- 
clared that  ministers  or  preachers  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine,  and  their 
widows,  and  members  of  their  congregations,  or  per- 
sons of  what  is  commonly  called  Unitarian  belief  and 
doctrine,  are  not  fit  objects  of  the  charity.  The  decree 
appealed  from  established  the  affirmative  of  that  pro- 
position, and  of  the  seven  Judges  who  attended  the 
hearing  at  the  bar  of  this  House,  six  concurred  in  it. 
I  cannot  suppose  that  your  Lordships  will  think  that 
there  is  ground  for  differing  from  this  opinion  ;  and  if 
that  should  be  your  Lordships'  feeling  upon  it,  the 
result  will  necessarily  be  an  affirmance  of  the  decree. 
I  cannot,  however,  omit  to  make  some  observations  as 
to  the  media  through  which  this  conclusion  has  been 
arrived  at  by  the  different  authorities  by  whom  the 
subject  has  been  considered. 

Your  Lordships  will  have  observed  that  in  the 
discussion  in  the  Court  of  Chancery  a  very  large 
range  of  evidence  was  admitted,  with  a  view  of  coming 
to  a  decision  as  to  what  was  the  intention  of  Lady 
Hewley,  which  could,  after  all,  only  be  judged  of  by 
the  language  and  terms  used  in  the  deeds.  In  what 
respect  and  for  what  purposes  this  evidence  was  pro- 
perly received  was  the  subject  of  one  of  the  questions 
put  to  the  learned  Judges,  and  has  been  the  subject 
of  some  difference  in  their  opinions.  It  does  not 
appear  to  me  necessary  to  consider   minutely  those 

VOL.  IX.  Q  Q 
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1842.  differences,  because  I  conceive  that,  keeping  strictly 
^^^^^  within  those  rules  which  all  the  opinions  recognise, 
••^  there  is  sufficient,  upon  the  view  taken  by  the  great 
majority  of  the  Judges  to  support  the  conclusion  to 

j^^l^^^Sin.  ^^^^^  *^^y  ^^^^  ^^™^  ^P^^  *^^  ™^^^  point  in  the 

—  case. 
Cottenham.  I*  was  very  clearly  and  shortly  laid  down  by  Mr. 
Baron  Gumey^  that  that  part  of  the  evidence  which 
goes  to  show  the  existence  of  a  religious  party,  by 
which  the  phraseology  found  in  the  deeds  was  used, 
and  the  manner  in  which  it  was  used,  and  that  Lady 
Hewley  was  a  member  of  that  party,  is  admissible; 
that  being  in  effect  no  more  than  receiving  evidence 
of  the  circumstances  by  which  the  author  of  the 
instrument  was  surrounded  at  that  time. 

Much  evidence  indeed  appears  to  have  been  received, 
which,  if  of  a  nature  to  be  received,  might  fall  under 
the  same  rule,  but  which  was  objectionable  upon  other 
grounds,  such  as  the  opinions  of  living  witnesses. 
But  rejecting  all  such  evidence,  enough  appears  to 
me  to  remain  unobjectionable  in  itself,  and  properly 
received  for  the  above  purpose,  to  support  the  con- 
clusion to  which  a  great  majority  of  the  learned 
Judges  have  come. 

I  have  thought  it  right  to  make  these  observations 
upon  this  matter  of  evidence,  as  otherwise  the  affirm- 
ance of  the  decree  might  seem  to  sanction  the  receiv- 
ing all  the  evidence  received  below,  which  might 
tend  to  introduce  much  doubt  and  confusion  in  other 
cases. 

It  may  be  thought  that  this  opportunity  should  be 
taken  of  specifying  what  description  of  persons  are 
hereafter  to  be  considered  as  proper  objects  of  the 
charity.  I  think  that  any  attempt  to  do  this  would 
be  dangerous,  and  would  be  more  likely  to  promote 
than  to  prevent  further  litigation,  as  it  is  impossible 
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a  priori  to  foresee   the  consequences  of  any  such       i842. 
declaration,  or  to  have  sufficient  information  as  to  the      shor* 
various  interests  upon  which  it  may  operate,  and  which  «'• 

are  not  represented  in  this  suit.     What  has  passed  in        ' 

this  cause,  and  the  valuable  opinions  which  the  Judges  i^^S^^Sw. 

have  delivered,  will,  it  may  be  hoped,  afford  such        

light  to  the  trustees  as  to  enable  them  satisfactorily    Cottenham. 
to  administer  the  funds  for  the  future. 

It  was  made  part  of  the  complaint  upon'this.  appeal, 
that  some  of  the  trustees  had  been  removed,  as  to 
whom  it  had  not  been  proved  that  they  entertained 
opinions  inconsistent  with  the  declared  purposes  of 
the  trust.  I  do  not  consider  the  removal  of  any  of 
the  trustees  as  implying  any  reflection  upon  their 
moral  conduct.  But  as  by  the  decision  of  the  Court 
it  was  found  that  the  application  of  the  funds  for  the 
time  past  had  not  been  consistent  with  what  appeared 
to  the  Court  to  be  the  real  object  of  the  charity,  and 
as  a  larger  discretion  must  necessarily  be  left  to  the 
trustees  for  the  future,  I  think  that,  as  a  matter  of 
discretion,  it  was  right  to  select  others  for  the  future 
management  of  the  funds ;  and  if  that  was  right  in 
1833,  it  certainly  would  be  indiscreet  to  adopt  a 
different  course  in  1842.  I  cannot  therefore  think 
that  it  will  be  right  to  alter  this  part  of  the  decree. 

I  propose  therefore  to  your  Lordships  to  dismiss 
this  appeal,  and  I  see  no  ground  for  departing  from 
the  usual  course  of  giving  to  the  Respondents  the 
costs. 

Lord  Brougham : — I  agree  with  my  noble  and 
learned  friend,  that  your  Lordships  ought  to  dismiss 
this  appeal,  and  as  usual,  unless  under  very  special 
circumstances,  none  of  which  exist  in  this  case,  with 
costs. 

QQ2 
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1842.  This  cause  was  originally  heard  before  me  in  the 

Shore       Court  of  Chancery,  all  but  the  reply.   I  had  the  assist- 

^  ^'         ance  of  two  learned  Judges,  though  in  consequence 

of  my  giving  up  the  great  seal  before  the  case  was 

InfiShariHes.  fu^^y  argued,  no  opinion  was  given,  and  none  indeed 
was  formed  by  me  in  the  absence  of  the  reply.  My 
noble  and  learned  friend,  who  succeeded  me  in  the 
Court  of  Chancery,  heard  the  case  through,  according 
to  my  recollection,  and  gave  the  judgment  which 
your  Lordships  are  now  moved  by  my  noble  and 
learned  friend  near  me  to  atHrm. 

The  opinions  of  the  Judges  undoubtedly  have 
been  of  very  great  use  to  your  Lordships  in  the  ex- 
amination of  this  somewhat  difEcult  question,  and  I 
agree  with  my  noble  and  learned  friend  that  it  is 
advisable  for  your  Lordships  to  come  to  the  decision 
to  which  the  opinion  of  a  great  majority — six  out  <rf 
seven— of  these  learned  persons  would  naturally  lead. 
I  am  also  of  opinion,  that  it  must  be  considered  that 
in  giving  this  affirmance  to  the  decree,  your  Lord* 
ships  do  it  under  tlie  qualification  which  has  been 
stated  by  my  noble  and  learned  friend  with  respect 
to  the  reception  of  evidence. 

Lord  Campbell  having  argued  the  case  as  counsd 
at  the  bar,  abstained  from  taking  any  part  in  the 
judgment. 

[It  was  accordingly  ordered  that  the  appeal  be  dis- 
missed, and  the  decree  and  order  appealed  from  be 
affirmed ;  and  that  the  Appellants  pay  to  the  Respon- 
dents their  costs  of  tlie  appeal.] 
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1835 1 

Sophia  Phipps,  Widow  -         -         -     Appellant.       Aug.  is.  3i, 

1842; 
^  TT  A  May  10. 

George  Holland  Ackers       -         -     Respondent.       June  so, 

August  11. 

A  TESTATOR  gave  all  his  real  and  personal  estates  to  trustees  ;  and         WUL 
as  to  his  lands  at  W,^  which  he  held  in  fee  simple,  he  directed      Executonf 
that  the  trustees  should  stand  seised  thereof,  in  trust  to  coi^vey        ^^^* 
the  same  to  G.  H.  A.j  "  when  and  as  soon  as  he  should  attain  his        y^'^^^f 
age  of  21  years;"  but  in  case  he  should  die  before  he  attained 
that  age,  without  leaving  issue  of  his  body,  then  th^t  the  said 
lands  at  W.,  given  and  devised  to  him,  should  sink  into  the  resi- 
due of  the  testator's  real  and  personal  estates :  and  he  gave  the 
residue  to  7.  C.    At  tl^e  testator's  death  G.  H.  A*  was  only  12 
years  of  age.— 

Held,  that  an  equitable  estate  in  fee  in  the  lands  at  W,  vested  in 
G.  H,  A*  immediately  on  the  testator's  death,  liable  to  be  de^ 
vested  in  the  event  of  his  dying  under  21  withqut  leaving  issue 
of  his  body. 


James  Ackers^  by  his  will,  dated  the  13th  of  April 
1822,  gave  and  devised  all  his  freehold,  copy- 
hold and  leasehold  messuages,  lands  and  tenements, 
to  trustees,  upon  certain  trusts  therein  declared,  ex- 
cept the  lands,  hereditaments  and  premises  therein- 
after devised  unto  his  godson,  George  Holland  Ackers; 
as  to  which  the  will  proceeded  thus :  "  And  as  to,  for 
and  concerning  all  my  messuages,  lands  and  premises 
situate,  lying  and  being  at  Wheelock^  in  the  county 
of  Chester^  they  my  trustees  shall  stand  seised  and  be 
possessed  thereof  in  trust  and  to  the  intent  and  pur- 
pose to  assign,  convey  and  assure  the  same  unto  my 
godson,  George  Holland  Ackers^  eldest  son  of  my 
nephew  George  Ackers^  when  and  so  soon  as  Ae,  wy 
said  godson^  shall  attain  his  age  of  21  years;  and 
also  do  and  shall  pay  unto  my  said  godson,  G.  H, 
VOL.  IX.  R  R 
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1842.  Ackers,  the  sum  of  7,000/.  at  and  upon  his  attaining 
Phipps  ^^^  ^^^  ^9^  9f  2^  years.  But  in  case  my  said  god- 
'^'  son,  G.  H.  Ackers,  shall  depart  this  life  before  he 
attains  the  said  age  of  21  years  without  leaving  issne 
of  his  body,  lawfully  to  be  begotten,  then  and  in 
such  case  the  said  messuages,  lands  and  premises  in 
Wheelock  aforesaid,  hereinbefore  given  and  devised  to 
him,  together  with  the  said  sum  of  7,000/.,  shall  sink 
into  and  become  part  of  the  residue  of  my  real  and 
personal  estate,  and  go  according  to  the  disposition 
thereof  hereinafter  expressed  and  contained."  The 
residue  of  the  real  and  personal  estate  was  then  by 
the  will  given  to  James  Coops. 

The  testator  died  in  1824,  leaving  the  said  G.H, 
Ackers,  who  was  then  about  12  years  of  age,  and 
attained  his  age  of  21  years  in  1833.  In  1831  Mrs. 
Phipps,  the  testator's  heiress  at  law,  filed  a  bill  in 
Chancery  against  the  acting  trustee  and  G.  H.  Acken 
and  others,  stating  the  said  will,  and  also,  among 
other  things,  that  the  rents  received  by  the  trustee 
in  respect  of  the  Wheelock  estate  amounted  to  a  con- 
siderable sum.  The  bill  prayed,  among  other  things, 
that  it  might  be  declared  that  the  plaintiflF  was  en- 
titled to  tlie  rents  and  profits  of  the  messuages  and 
lands  at  Wheelock,  from  the  death  of  the  testator  until 
such  time  as  the  infant  defendant,  G.  H.  Acierh 
should  attain  21  years  of  age. 

To  that  bill  G.  H.  Ackers  demurred  for  want  of 
equity,  and  the  Vice-Chancellor  allowed  the  de- 
murrer (a). 

The  appeal  against  his  Honor's  order  was  argued 
in  August  1835,  but  on  Lord  Brougharns  recommen- 
dation, judgment  was  postponed  (6). 

The  appeal  came  now  to  be  re-argued  by  one 
(a)  5  Sim.  44.  {h)  Vol.  III.  ante,  p  702. 
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counsel  of  a  side»  in  presence  of  the  Common-law       1842. 
Judges  ic).  ^^j,^ 


Mr.  West^  for  thie  Appellant,  after  recapitulating 
the  proceedings  that  had  taken  place  in  the  case,  as 
mentioned  in  the  Reports  before  referred  to,  and  after 
reading  the  devise  of  the  Wheelock  estate  as  above 
set  forth,  said, — The  sole  question  is,  what  estate  did 
the  Respondent  take  under  that  devise ;  was  it  vested, 
or  contingent  on  his  attaining  the  age  of  21  years  ? 
If  he  took  a  vested  interest  on  the  death  of  the  tes- 
tator, then  he  was  entitled  to  the  rents  and  profits 
from  that  time  till  he  attained  his  full  age,  when 
the  estate  was  to  be  conveyed  to  him ;  but  if  the 
estate  did  not  so  vest,  but  was  in  contingency  until 
he  attained  21,  the  heiress  at  law,  or  her  represen- 
tative, after  her  death,  was  entitled  to  the  interme^ 
diate  rents  and  profits.  The  words  **when  and  so 
0oon  as  he  shall  attain  his  age  of  21  years,"  cannot 
be  grammatically  construed  to  vest  a  present  interest. 
These  words  must  be  expunged  before  that  construc- 
tion can  be  put  on  this  devise.  The  word  **  when" 
has  been  always  held  to  create  a  condition  prece- 
dent, except  where  an  antecedent  particular  estate  is 
given  out  of  the  property.  The  provisions  of  the 
will  showed  that  it  was  not  the  testator's  intention  to 
give  any  estate  to  the  Respondent  until  he  attained 
his  age ;  the  legal  estate  being  devised  to  trustees,  in 
trust,  to  convey  it  to  him  when  he  should  attain  that 
age,  and  there  being  no  dirept  gift  to  him  before  that 
period. 

[The  learned  counsel,  in  the  course  of  his  argument, 

(c)  Lord  Chief  Justice  Tindal;  Justices  WUUams^  Pattesan, 
Coleridge,  Erskine,  Coltman,  and  Wightman;  Barpns  Parke , 
Gumeyf  Rol/e,  and  Macule. 

^Ii3 


V. 

Ackers. 
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^1B42^  (which  was  much  to  the  same  effect  as  Mr.  Prei- 
Phipps  ton'^  at  the  former  hearing  {d)  )  referred  to  and  ana- 
AcKBBs  lysed  the  following  among  other  cases,  distinguishiiig 
such  of  them  as  were  analogous  with  the  present  case 
from  those  which  were  not,  viz.  Borastan^s  case(e); 
Grant's  case,  cited  in  Lampefs  case  (/*),  and  in  Cnim 
on  Fines  (^);  Johnson  v.  Bellamy  (Ji);  Taylor  ▼. 
Biddal{i);  Edwards  v.  Hammond  [k);  Goodtiile  t, 
Whitby  (/) ;  Bromjieldv.  Crowder(m) ;  Feame's  Poet 
Works (n) ;  Doe  v.  Lea  (o) ;  Stephens  v.  Stephens  (p)  ; 
Gibson  V.  Lord  Montfort  {q) ;  Bullock  v.  Stones  (r); 
Doe  V.  Nowell  (s)  ;  jDoe  v.  Moore  (t),  (which  he  con- 
tended was  a  wrong  decision,  and  not  sustained  by 
the  cases  therein  referred  to) ;  Hanson  v,  Graham  («); 
Stanley  v.  Stanley  {x) ;  Chambers  v.  Brailford  (y) ; 
ica^c  V.  Robinson  {z) ;  Duffield  v-  JElwes  (a) ;  JJii/'- 
^eW  V.  Duffield  (b) ;  Genery  v,  Fitzgerald  (c)  ;  Fa»- 
c?ry  V.  Geddes  (dd)  ]. 

Sir  C  Wetherellj  witli  whom  was  Mr.  JT.  Russdk 
for  the  Respondent: — If  G.  H.  Ackers  should  die 
under  21  and  without  issue,  the  Wheelock  estate  was 
to  pass  to  the  residuary  devisee,  James  Coops ;  but  if 
G.  H.  Ackers  attained  21,  the  trustees  were  to  con- 
vey the  estate  to  him;  or  if  he  died  under  21,  leaving 

(d)  Vol.  III.  ante,  p.  703  et  seq.        (r)  2  Ves.  sen.  521. 

(e)  3  Rep.  19.  (s)  1  Maule  &  S.  327;  5  Dow. 
(/)  10  Rep.  50  a.                        202. 

Iff)  P.  J  83.  (3d  ed.)  (0  14  East,  601. 

(A)  Cro.  Eliz.  122;  2  Leon.  36.  (u)  6  Ves.  239. 

(i)  Ch  (as.  188.  (x)  16  Ves.  491. 

{k)  3  Lev.  132 ;  S.  C.  1  New  (y)  18  Ves.  368. 

Rep.  324,  n.  (z)  2  Meriv.  363. 

(/)  1  r„irr.  228.  (a)  2  Sim.  &  Stu.  244. 

(m)  1  New  Rep.  313.  (h)  \  Dow  &  Clark,  268  309- 
in)  P.  191.                                  S.  C.  3  Bli.  N.  S.  360.       '       ' 

(o)  3  T.  Rep.  41.  (c)  Jacob,  468. 

ip)  Cas.  Temp.  Talb.  229-  {dd)   1  Russ.  &  Myl.  203. 
(q)  1  Ves.  sen.  4S5 ;  Amb.  93. 


V, 

Ackers. 
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issue,  the  issue  were  to  take  it ;  and  yet  it  is  contended  v}^^ 
that  this  was  not  a  vested  estate.  It  is  sufficient  to  Phipps 
look  at  the  will,  without  the  aid  of  cases,  to  see  that 
this  was  a  vested  estate,  because  it  is  manifest  that  the 
ancestor  must  take  in  order  that  the  issue  might  take, 
unless  the  solecism  is  to  be  supported  that  an  heir  can 
take  as  heir  without  an  ancestor.  All  the  cases  cited, 
from  Boraston's,  downwards,  have  turned  on  the  con- 
struction of  the  word  "  when,''  without  the  additional 
contingency  in  this  case,  of  dying  without  issue ;  and 
even  if  that  were  wanting,  we  should  nevertheless 
maintain,  upon  the  authorities,  that  the  estate  in  this 
case  vested.  With  regard  then  to  the  argument  on 
the  other  side,  that  the  word  "when"  constitutes  a 
condition  precedent  unless  a  previous  estate  for  life  or 
years  is  first  carved  out  of  the  property,  there  were 
in  Borastons  case  expressions  savouring  strongly  of 
such  a  condition,  but  the  ground  there  taken  in  the 
decision  was  not  that  which  is  now  advanced  at  the 
bar,  but  the  abstract  proposition  that  "when"  and 
"  then"  did  not  import  a  condition  precedent.  Indeed, 
until  the  publication  of  Mr.  Feame's  posthumous 
opinion,  there  was  no  instance  of  such  a  doctrine, 
and  there  is  no  trace  of  it  in  his  work  on  Contingent 
Remainders,  in  which  he  would  have  taken  the  dis- 
tinction implied  in  this  posthumous  opinion,  if  he  ever 
really  entertained  it. 

In  Edwards  v.  Hammond,  the  record  of  which 
case  was  examined  in  Bromfield  v.  Crowdery  the 
point  was  not  raised,  yet  there  no  antecedent  parti- 
cular estate  was  given,  the  surrenderor  taking  back 
an  estate  for  life,  which  was  only  the  estate  he  had 
before ;  and  the  estate  wa3  nevertheless  held  to  vest 
immediately.  In  Bromfield  v.  Croivder,  where  the 
word  "if"  was  used,  and  in   Taylor  v.  Biddal,  the 

R  u  3 
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1842.  distinction  might  have  been  raised,  if  in  any  case,  but 
Phipps  i^  ^^  ^oL  In  Mansfield  v.  Dugard  {e)  there  was  a 
^   ^-  devise  to  the  testator's  wife  until  his  son  should  attain 

21,  and  then  to  his  son  and  his  heirs  $  the  son  died 
under  age,  but  it  was  held  that  the  remaiader  vested 
in  him  at  the  testator's  decease.  In  Groodtitk  v. 
Whitby  there  was  a  charge  for  the  maintenance  of 
the  infant  during  minority,  but  no  prior  estate  was 
given,  and  Lord  Mansfield  put  the  supposition  that 
the  devisee  might  marry  and  leave  issue  before  attain- 
ing  21.  In  Doe  v.  Lea  there  was  no  preceding 
estate,  but  the  legal  estate  was  vested  in  trustees^  sub- 
ject only  to  doing  certain  repairs  upon  the  property. 
It  was  there  argued  that  the  estate  depended  on  a 
condition  precedent,  but  Lord  Kenyan  said  that  the 
question  had  been  settled  ever  since  Bamstan's  case. 
It  is  extraordinary  that  this  distinction,  if  it  ever  ex* 
isted,  should  have  escaped  Lord  Kenyon*s  observatioiL 
Doe  V.  Nowell  was  understood  by  Lord  EUenbarangh^ 
in  Doe  v.  Moore^  to  be  an  authority  for  saying  that 
this  distinction  was  immaterial ;  and  if  it  be  not  so^ 
Lord  JEllenborough  must  have  made  a  double  mistake; 
for  he  must  not  only  have  misconceived  his  authority, 
but  must  have  decided  erroneously  according  to  that 
misconception i  If  this  devise  had  stopped  at  the 
words  "  when  and  so  soon  as  he  shall  attain  21,*'  the 
estate  would  be  vested.  But  supposing  that  part  of 
the  clause  created  a  condition  precedent,  it  would  be 
controlled  by  the  remaining  part  of  the  clause,  under 
which  this  devisee  dying  under  21,  leaving  issue, 
would  take. 

It  is  said  that  until  a  conveyance  is  actually  made^ 
fao  estate  or  interest  can  vest.     It  is  true,   in  nine 

(e)  1  £q.  Cas.  Ab.  195. 
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cases  out  of  ten,  the  donee  under  a  will  must  take       1842. 
through  the  medium  of  a  conveyance.   That  ground  of      phipps 
argument  is  matter  of  form  and  not  of  substance,  and  ^' 

does  not  affect  the  intention  of  the  donor.  If  it  were 
to  be  held  that  the  conveyance  was  the  gift,  and  not 
that  an  equitable  estate  was  given  by  the  will,  the  gift 
would  be  made  dependent  upon  a  conveyance  being 
made-  There  are  words  of  gift  here  ;  the  property  is 
given  to  the  trustees,  and  they  are  to  convey  the  legal 
estate  to  the  Respondent.  In  Stanley  v.  Stanley^  the 
Master  of  the  Rolls  adverted  to  this  distinction,  and 
said  it  was  not  material  that  the  estates  were  to  be 
settled  by  a  conveyance  directed  to  be  made ;  and  in 
Jervoise  v.  Tfie  Duke  of  Northumberland  (^f\  Lord 
Eldon  says,  "  In  my  judgment,  it  makes  no  difference 
that  the  legal  estate  was  not  in  him."  The  effect  must 
be  the  same  whether  the  estate  is  equitable  or  legal.  If 
then  a  beneficial  interest  is  given  by  the  will,  the  con- 
veyance is  only  the  mode  of  carrying  it  into  effect. 
The  case  of  Duffield  v.  JElwes  was  in  substance  like 
the  present  case ;  if  there  should  be  a  second  son,  he 
was  to  take  the  estate,  and  it  was  held  to  be  vested ; 
and  Bromfield  v.  Crowder^  in  effect,  decides  it.  Han- 
son V.  Graham^  Chambers  v.  Brailsford,  Leake  v. 
Robinson^  and  Vawdry  v.  Geddes^  are  all  distinguish- 
able from  the  present  case. 

[Lord  Campbell'. — What  equitable  estate  do  you 
say  vested  in  G.  H.  Ackers  upon  the  death  of  the 
testator ;  an  estate  tail  or  in  fee  ?] 

That  question  is  not  necessary  to  be  determined 
now,  the  only  question  being  as  to  the  title  to  the 
intermediate  rents,  until  the  happening  of  the  event 
subject  to  which  a  conveyance  is  directed  to  be  made ; 

(/)  1  Jac.  &  W.  670. 
R  R  4 
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1842.       but  we  should  say  that  this  devisee  takes  an  estate  in  fee, 
Phipfs      liable  to  be  devested  if  he  dies,  without  issue,  under  21* 

V. 

AcKBRs.         Mr.  West  replied. 

The  Lord  Chancellor^  with  the  concurrence  of  the 
other  Peers  present,  proposed  the  following  question 
for  the  opinion  of  the  Judges : — "-4.  B.  being  seised  in 
fee  simple  of  certain  lands  and  hereditaments  at  TF.,  by 
his  will  duly  executed  and  attested  for  passing  real 
estates  by  devise,  gave  all  his  real  estates  at  W.  to  his 
godson,  G.  H.  -4.,  when  and  so  soon  as  he  should 
attain  his  age  of  21  years ;  but  in  case  his  said  godson 
should  die  under  the  age  of  21  years,  then  the  testatof 
directed  that  his  said  estate  at  W.  should  sink  into 
and  form  part  of  his  residuary  real  estate :  and  by 
his  said  will  he  gave  all  the  residue  of  his  real  estates 
to  J.  C.J  subject  to  various  limitations  and  provisions 
affecting  the  same.  The  testator  continued  seised  in 
fee  simple  of  the  said  lands  and  hereditaments  at  W. 
until  his  death,  and  he  died  without  revoking  or  alte^ 
ing  his  will,  leaving  his  godson  G.  H.  A.  an  infant  of 
the  age  of  12  years.  The  opinion  of  the  Judges  is 
desired  as  to  what  estate  G.  H.  A.  took  in  the  estate 

at  wr 

The  further  consideration  of  the  case  was  postponed 
to  give  the  Judges  time  to  consider  the  question. 


1 


June  30.  Lord  Chief  Justice  Tindal  this  day  delivered  the 

opinion  of  the  Judges,  as  follows : — In  order  to  answer 
your  Lordships'  question,  it  is  not  necessary  for  us  to 
say  what  would  be  the  legal  effect  of  a  simple  devise 
to  A.  and  his  heirs  when  or  if  he  shall  attain  21, 
without  any  concomitant  provisions  calculated  to  show 
whether  the  testator  did  or  did  not  mean  to  treat  the 
attaining  21  as  a  condition  precedent.    In  such  a  case 
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Mr.  Fearne  may  be  right  in  the  opinion  found  amoilg        1842. 
his  posthumous  works,  that  until  the  devisee  attains      Phipps 
the  prescribed  age,  he  takes  no  interest  whatever  in  *'• 

the  devised  lands.     But  whatever  might  be  the  true 
meaning  of  such  a  devise  if  it  should  occur  by  itself, 
there  is  ample  authority  for  saying  that  such  words 
may,  from  the  context,  be  taken  not  to  indicate  the 
time  when  the  estate  is  to  vest,  but  to  point  out  an 
event  on  the  happening  of  which  an  estate  already 
vested  is  to  be  devested  in  favour  of  some  other  per- 
son*    And  the  cases  on  this  subject  appear  to  be  re- 
solvable into  two  classes  2    first,  those  in  which  the 
Courts  have  relied  on  the  circumstance  that  the  estate, 
prior  to  the  attainment  of  the  age  of  21,  has  been 
given  to  some  third  person,  either  for  the  benefit  of 
the  devisee  himself,  as  in  Goodtitle  v.  Whitby  {g\  or 
for  the  benefit  of  some  other  persons  to  endure  during 
the  minority,  as  in  Boraston's  Case  (A),  and  Mansfield 
V.  Dugard  (i)  ;  and^  secondly,  those  cases  in  which  the 
estates  are  given  over  in  the  event  of  the  devisee  dying 
under  21,  as  in  Edwards  v.  Hammond  {k)^  Bromfield 
v.  Crowder  (/),  and  Doe  dem.  Hunt  v.  Moore  (m). 

The  first  class  of  cases  proceeds  on  the  ground  that 
the  estate  given  to  the  devisee  on  his  attaining  21, 
is  in  fact  only  a  remainder,  taking  effect  in  its  na- 
tural order,  on  the  determination  of  the  preceding 
estates  ;  and  that  the  attaining  the  prescribed  age  in 
such  a  case  no  more  imports  a  condition  precedent 
than  any  other  words  indicating  that  a  remainder- 
man is  not  to  take  until  after  the  determination  of 
the  particular  estates. 

The  second  class  of  cases  goes  on  the  principle  that 

(g)  1  Burr.  228.  (k)  3  Levinz,  132. 

(A)  3  Rep.  16.  (/)  1  N.  R.  313. 

(t)  1  Equ.  Cases,  195.  (w)  14  Eaat,  601. 
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1842. 
Phipps 

V. 
AOKEBS. 


the  subsequent  gift  over  in  the  event  of  the  devisee 
dying  under  21,  sufficiently  shows  the  meaning  of  the 
testator  to  have  been  that  the  first  devisee  should  take 
whatever  interest  the  party  claiming  under  tiie  de- 
vise over  is  not  entitled  to,  which  of  course  gives 
him  the  immediate  interest,  subject  only  to  the  chance 
of  its  being  devested  on  a  future  contingency.  Whether 
the  doctrine  on  which  this  second  class  of  cases  has 
rested  was  originally  altogether  satisfactory,  is  a  pomt 
which  we  need  not  discuss.  It  is  sufficient  to  say  that 
it  clearly  has  been  established  and  recognised  as  a 
settled  rule  of  construction,  not  only  in  the  Courts 
below  but  also  in  your  Lordships'  House,  and  that 
rule  appears  to  us  clearly  to  govern  the  case  put  to 
us  by  your  Lordships:  in  conformity  with  which  rule^ 
therefore,  we  beg  leave  to  state,  that  on  the  question 
put  to  us,  we  are  of  opinion  that  G.  H.  ^.,  on  the 
decease  of  the  testator,  took  an  estate  in  fee  simjde 
in  the  lands  and  hereditaments  at  fF.,  subject  to  be 
devested  in  the  event  of  his  dying  under  21  and 
without  issuCi 

The  Lord  Chancellor  having,  on  behalf  of  the 
House,  thanked  the  learned  Judges  for  their  opinion, 
moved  that  the  further  consideration  of  the  case  be 
postponed ;  and  it  was  postponed  accordingly. 


August  11. 


t 


The  Lord  Chancellor : — This  case  a^i:^es  out  of  the 
will  of  James  Ackers.  The  testator,  by  his  will,  de- 
vised his  estates  to  trustees  ;  and  with  respect  to  the 
Wheelock  estate,  the  estate  in  question,  he  directed 
that  the  trustees  should  stand  seised  and  possessed  of 
it,  in  trust,  to  convey  and  assure  it  to  George  Holland 
Ackersj  his  godson,  when  and  so  soon  as  he  should 
attain  the  age  of  21  years,  but  that  if   he  should 


AOKBitSt 
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die  undei*  the  age  of  21  years  without  leaving  issue        1843. 
of  his  body  lawfully  begotten,  in  that  case  the  estate      p^^^ 
should  form  part  of  his  residuary  estates,  which  he  *'• 

devised  to  another  person.  The  question  is,  undei* 
this  devise,  what  estate  George  Holland  Ackers  took 
in  the  Wheetock  estate? 

The  question  was  ai'gued  in  the  presence  of  the 
learned  Judges ;  but  as  this  is  an  equitable  estate,  and 
as  your  Lordships  are,  no  doubt,  aware  that  it  forms 
no  part  of  the  duty  of  the  Judges  to  deliver  opinions 
with  respect  to  equitable  estates,  it  became  necessary 
to  frame  a  question  for  their  consideration  in  a  dif- 
ferent form,  and  accordingly  the  question  put  to  the 
learned  Judges  was,  in  substance,  this : — The  testator 
being  seised  in  fee  of  estates  situated  in  the  parish  of 
Wheelocky  devised  those  estates  in  this  manner:  he 
gave  those  estates  to  George  Holland  Ackers^  when 
and  so  soon  as  he  should  attain  the  age  of  21  years^ 
but  in  case  he  should  die  under  the  age  of  21  years 
without  leaving  issue^  in  that  case  the  estates  should 
form  part  of  the  residuary  estate  of  the  testator,  which 
he  gave  over  to  another  person :  and  the  question  put 
to  the  Judges  was  this,  what  estate  George  Holland 
Ackers  took  in  the  Wheetock  estate  ? 

The  object  which  your  Lordships  had  in  view  was, 
that  the  learned  Judges  should  review  the  cases  of 
Doe  dem.  Hunt  v.  Moore  (w),  and  Bromfield  v.  CroW' 
der  (o),  and  other  cases  of  that  class*  The  Judges, 
after  consideration,  unanimously  pronounce  this,  as 
their  opinion,  that  George  Holland  Ackers  took  a 
vested  estate  in  fee  in  the  Wheelock  estate,  liable  to 
be  devested  in  the  event  of  his  dying  under  21  without 
leaving  lawful  issue.     I  am,  for  one,  perfectly  satis* 

(ft)  14  East,  601.  (o)  1  New  Rep«  313« 
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1842.        fied  with  that  decision  of  the  learned  Judges,  and  I 
Phipps      ^^ve  no  doubt  my  noble  and  learned  friends  concur 
^'  with  me  in  that  opinion ;  and  the  only  question  there- 

fore that  remains  to  be  considered  is  this,  whether  a 
different  construction  should  be  put  on  this  wiU, 
which  conveys  an  equitable  estate,  from  that  which 
the  learned  Judges  have  put  upon  the  will  as  applied 
to  a  legal  estate ;  or  in  other  words,  whether  the  direc- 
tion to  convey  makes  any  difference  with  respect  to 
the  disposition  of  the  property?  I  am  clearly  of 
opinion  that  it  does  not ;  and  I  agree  entirel3'  in  what 
fell  from  Sir  William  Grant,  in  the  case  of  Stanley 
v.  Stanley  (/>),  that  the  right  is  not  affected  by  the 
direction  to  convey,  but  that  the  conveyance  must 
conform  to  the  right,  and  that  the  will  itself  is  an 
equitable  conveyance,  until  that  is  displaced  by  the 
legal  conveyance  which  is  directed  to  be  made.  I  am 
of  opinion,  therefore,  that  in  this  case  George  Holland 
Ackers  took  an  equitable  vested  estate  in  fee  in  the 
Wheelock  estate,  and  that  it  was  devested  on  his  dying 
under  the  age  of  21  years  without  leaving  lawfid 
issue.  The  consequence  of  this  is,  that  the  judgment 
of  the  Vice-Chancellor  must  be  affirmed. 

Lord  Brougham : — I  entirely  agree  with  the  view 
which  my  noble  and  learned  friend  takes  of  this  case, 
upon  both  the  points;  but  it  will  be  necessary  for  me 
to  trouble  your  Lordships  by  going  a  little  more 
particularly  into  it,  in  consequence  of  what  passed 
when  the  case  was  heard  before  me,  and  out  of  which 
arose  the  discussion  of  it  before  the  learned  Judges. 

After  disposing  of  one  of  the  two  cases,  reversing 
the  decree  of  the  Court  below  in  1835,  I  was  at  first 

(p)  16  Ves.  491. 


CASES  IN  THE  HOUSE  OP  LORDS.  696 

disposed  to  affirm  the  decree  in  the  other;  the  case        1842. 
now  before  your  Lordships  (q).     Upon  looking  more       phipps 
carefully  into  it,  however,  I  came  to  the  opinion  th^t  «^- 

if  the  decree  was  to  be  supported,  it  could  not  be 
rested  upon  the  same  ground  upon  which  I  moved 
the  reversal  of  the  other  decree,  as  the  circumstances 
of  the  word  "residue"  and  the  words  "  other  estates 
not  disposed  of,"  did  not  apply  here ;  and  the  cases 
cited  had  no  application,  except  the  Filecutter's  case, 
Bullock  V.  Stones  (r),  and  Lord  JEldon^s  dicta  in  Genery 
V.  Fitzgerald  (s).  I  therefore  arrived  at  the  conclu- 
sion, that  if  the  decree  below  was  allowed  to  stand,  it 
could  only  be  rested  upon  the  interest  given  to  George 
Holland  Ackers  being  an  immediate  vested  interest, 
and  not  contingent ;  that  it  was  an  interest  vesting 
instantery  but  liable  to  be  devested  on  the  event  hap- 
pening of  George  Holland  Ackers  dying  under  21. 
I  adverted  to  the  doubts  which  had  always  been  en- 
tertained in  Westminster  Hall  upon  Doe  v.  Moore  (^), 
and  the  difficulty  which  I  felt  of  reconciling  it  with 
other  cases ;  and  I  stated  my  opinion  that  the  case  of 
Bromjield  v.  Crowder  (w)  does  not  go  so  far  as  Doe 
V.  Moorcy  and  is  still  more  irreconcilable  with  the 
language  used  in  deciding  that  case.  Upon  the 
whole,  therefore,  I  recommended  the  postponement 
of  the  decision,  and  the  having  the  case  re-argued, 
with  the  assistance  of  the  learned  Judges.  It  has 
accordingly  been  re-argued,  and  your  Lordships  have 
the  opinion  before  you  of  the  Judges,  who  have  arrived 
at  the  conclusion  that  the  case  of  Doe  v.  Moore  was 
rightly  decided,  though  they  give  no  opinion  as  to 
what  they  might  have  held,  had  the  decision  been 

(q)  Vol.  III.  antej  p.  713.  (0  14  East,  601. 

(r)  2  Ves.  521.  («)  1  N.  tt.  313. 

Is)  1  Jac.  468. 
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1842,  recent,  and  the  question  were  now  for  the  first  time 
Phipm  ^^^^^^  them.  Indeed,  by  expressly  stating  that  they 
9.^  do  not  feel  called  on  to  inquire  whether  or  not  that 
case  was  satisfactorily  decided,  they  seem  to  intimate 
9  considerable  doubt  upon  the  point. 

As  I  really  had  not  expressed  any  opinion  on  this 
point,  and  only  stated  the  doubt  and  difficulty  which 
had  seemed  to  hang  over  it,  I  am  not  prepared  to 
recommend  that  your  Lordships  should  differ  from 
the  learned  Judges,  and  should  declare  the  law  to  be 
erroneously  laid  down  in  a  decision,  which  has  for  the 
last  30  years  been  unquestioned,  and  must  in  a  great 
number  of  instances  have  been  acted  upon.  My 
opinion  is  of  little  value ;  but  I  have  now,  after  a 
more  full  examination  of  the  question,  arrived  at  the 
conclusion  that,  had  the  question  been  new  and  entire, 
I  should  have  held  the  decision  in  Doe  v.  Moore  to 
be  erroneous,  and  that  John  Moore  took  a  contingent, 
and  not  a  vested,  interest.  That,  I  believe,  was  the 
opinion  very  general  in  the  profession  at  the  time. 

There  was  one  circumstance  to  distinguish  this 
case  from  all  those  on  which  it  was  rested,  viz., 
Bromfield  v.  Crowder  (x),  Edwards  v.  Hammond  (y), 
and  Mansfield  v.  Dugard  {z).  Those  were  cases  of 
a  remainder,  and  not  of  an  immediate  devise ;  and  m 
Goodtitle  V.  Whitby  (a)  there  was  a  trust  to  provide 
for  the  maintenance  and  education  of  infants,  the  de- 
visees, during  the  minority.  Then  Borastoris  case  (b\ 
which  has  been  considered  as  the  leading  authority  in 
these  questions,  was  that  of  the  estate  being  given  to 
another  during  the  minority,  and  the  devisee  was 
therefore  held  to  take  on  attaining  the  age  of  21,  as 


(ar)  1  New  Rep.  324.  (a)  1  Burr.  228. 

(y)  3  Lev.  (b)  3  Rep.  19. 

(z)  1  Eq.  Caa.  Ab.  195. 
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if  he  merely  took  a  remainder  expectant  on  the  deter-  1842. 
mination  of  the  estate  first  given  as  a  particular  Phipps 
estate.  The  like  was  the  devise  in  Goodtitle  v.  Whitby* 
But  it  must  be  admitted,  on  the  other  hand,  that  in 
the  present  case  the  provision  for  the  estate's  sinking 
into  the  residue  in  the  event  of  George  Holland 
Ackers  dying  under  age,  would  seem  to  show  that  it 
belonged  not  to  the  residue  before  this  event;  and 
this  gives  colour  to  the  doctrine  that  the  words  relat- 
ing to  time  only  point  out  the  time  when  an  inde- 
feasible estate  is  to  vest.  It  must  also  be  admitted 
that  if  the  circumstances  of  Doe  v.  Moore,  or  of  the 
present  case,  were  in  no  respect  distinguishable  from 
those  of  Brornfield  v.  Crowdery  and  of  Edwards  v, 
Hammond^  these  cases  are  clear  law  and  cannot  now 
be  doubted,  and  would  decide  Doe  v.  Moore.  The 
former  was,  after  much  discussion,  affirmed  in  this 
House ;  and  in  the  course  of  the  full  consideration 
which  it  underwent  in  the  Common  Pleas,  the  Court 
had  the  record  in  Edwards  v.  Hammond  examined, 
and  found  that  the  ejectment  had  been  brought  while 
the  lessor  of  the  plaintiflf  was  uoder  age  (only  16), 
and  that  he  prevailed,  and  consequently  that  the  re- 
mainder was  held  to  vest  before  the  alleged  contin- 
gency, and  that  the  attaining  21  was  not  a  condition 
precedent. 

Brornfield  v.  Crowder  was  a  devise  to  A.  for  life, 
remainder  to  B.  for  life,  remainder  to  C.  if  he  shall 
live  to  attain  21,  but  in  case  he  die  before,  and  D. 
survive  him,  then  to  D.  if  he  attain  21,  and  not 
otherwise;  and  in  case  both  boys  die  under  21,  over 
to  E.  in  fee.  And  it  was  held  that  C.  took  a  vested 
interest  in  fee,  determinable  on  his  dying  under  21. 
It  was  a  case  on  all  fours,  as  the  Court  said,  with  that 
of  Edwards  v.  Hammond. 


V, 
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1842.  We  may  now  assume  that  whatever  differences  exist 

Phipps  in  these  cases,  and  whatever  might  have  been  our 
opinion  of  them  before  the  extreme  application  of 
them  made  in  Doe  v.  Moore,  the  principle  thore 
sanctioned  liaving  been  for  so  many  years  adopted  by 
acquiescence,  no  course  ought  now  to  be  taken  which 
can  break  in  upon  it.  It  is  of  the  most  essential  con- 
sequence that  the  doctrines  which  have  been  long  re- 
ceived for  law  and  acted  upon  by  the  Courts  in  their 
decisions,  and  by  parties  and  their  professional  advi- 
sers in  the  disposition  of  property,  should  not  be 
shaken.  The  Courts,  and  even  this  House,  have  fre- 
quently proceeded  upon  this  principle,  and  have  sanc- 
tioned what  even  plainly  appeared  to  be  erroneous 
principles,  introduced  and  long  assumed  as  law,  rather 
than  occasion  the  great  inconvenience  which  must 
arise  from  correcting  the  common  error,  and  recurriog 
to  more  accurate  views.  Accordingly,  when  Caddl 
V.  Palmer  (c)  was  argued  in  this  House,  I  advised 
that  your  Lordships  should  abide  by  the  received  ex- 
tension which  had  for  a  great  length  of  time  been 
given  to  the  period  within  which  an  executory  devise 
might  be  held  good,  as  not  falling  within  the  rule 
against  perpetuities.  In  disposing  of  that  case,  how- 
ever, my  argument  went  expressly  upon  this  view, — 
while  I  showed,  I  think,  clearly,  that  the  doctrine 
of  21  years  and  some  months  had  originated  in  a 
manifest  error  originally  arising  from  the  period  at 
which  a  recovery  could  be  suflfered  to  bar  remainders. 
That  argument  I,  however,  perceive  has  not  been 
reported. 

We  may  then  assume  that  if  tliis  devise  had  been 
to  George  Holland  Ackers  directly,  the  legal  estate, 

,(c)  Vol.  I.  antey  p.  372  ;  S.  C.  10  Bingh.  140,and  8  Bligh,  564. 
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the  estate  given,  would  have  been  vested  and  not  con- 
tingent. The  only  question  that  remains  is,  whether 
the  interposition  of  trustees,  the  trust  being  declared  to 
assign,  convey,  and  assure  the  premises  (not  to  receive 
the  rents  and  profits ;  that  was  Stanley  v.  Stanley, 
but  only  to  convey)  to  George  Holland  Ackers,  when 
and  80  soon  as  he  shall  attain  21  years,  makes  any 
difference,  and  converts  the  vested  into  a  contingent 
interest. 

It  was  contended,  that  because  the  immediate  inte- 
rest is  vested  in  the  trustees,  and  that  they  are  only 
directed  to  convey  and  to  assign  to  George  Holland 
Ackers  when  he  is  of  age,  the  act  done  to  entitle 
George  Holland  Ackers  is  postponed  till  that  time, 
and  his  interest  therefore  only  vests  at  that  time. 
But  there  can  be  no  doubt  that  the  act  which  entitles 
him  is  the  devise ;  from  this  he  derives  his  interest 
though  an  equitable  interest ;  and  the  only  difference 
between  his  case  and  that  of  a  devisee  without  trus- 
tees interposed  or  directed  to  convey,  is  that  the  legal 
estate  remains  in  the  trustees  during  his  minority, 
and  that  the  equitable  estate  vesting  in  him  during 
that  minority  would  be  devested  upon  his  decease  under 
age.  The  inclination  certainly  should  always  be  to 
make  the  rules  of  Courts  of  Equity  conform  as  much  as 
possible  to  the  principles  recognised  at  law  ;  and  I  can 
see  no  reason  whatever  for  dealing  upon  different 
principles  with  the  vesting  of  an  equitable  and  of  a 
legal  interest,  in  respect  to  the  present  question. 

A  doctrine  at  one  time  appears  to  have  prevailed, 
which  would  sanction  by  analogy  the  difference  here 
contended  for,  although  the  question  arose  on  a  power 
and  not  a  trust.  The  second  point  in  Leonard  Lom£% 
Case  {d)  turned  upon  this,  and  the  Chief  Justice  (who, 

(d)  10  Rep  85. 
VOL.  IX.  S  s 
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1843.  if  it  was  in  the  Common  Pleas,  must  have  been  Lonl 
Phipps  Coke;  if  it  was  in  the  King's  Bench,  I  have  endea- 
AouBfi.  ^^^^^d  *^  ascertain  who  it  was,  and  it  must  have  been 
Lord  Chief  Justice  Fleming;  it  was  in  the  llth  ofJama 
the  First) — ^the  Chief  Justice  held,  that  a  power  of 
appointment  being  in  the  first  taker,  with  remainder 
over — in  default  of  such  appointment,  the  effect  of  the 
subsequent  limitations  was  suspended,  and  the  estates 
limited  were  contingent,  instead  of  vesting  subject  to 
be  devested  by  a  subsequent  execution  of  the  power. 
Lord  Hardwicke  held  a  similar  opinion  in  Walpok 
V.  Conway  (e),  but  apparently  without  due  considje- 
ration ;  for  in  a  fully  considered  case,  Cunningham 
V.  Moody  (/),  he  determined  otherwise ;  and  Lord 
KenyoUj  in  Doe  v.  Martin{g\  expresses  his  aatisfiu)-. 
tion  that  what  he  holds  to  be  an  erroneous  doctrine  in 
Leonard  Lome's  Case,  and  in  Walpole  v.  Conway^  had 
been  set  right  by  Lord  Hardwicke^  on  reconsidering 
the  question  more  fully,  and  at  a  time  of  life  when 
his  judgment  was  more  mature. 

Later  cases,  however,  come  fully  up  to  the  present, 
and  seem  to  leave  no  doubt  upon  the  question.  It 
seems  enough  to  mention  two;  Goodtitlev.  Whitby  (h), 
and  Stanley  v.  Stanley.  The  former  of  these  was  the 
case  of  a  devise  to  trustees  in  trust  for  the  testator's 
nephews,  that  is,  on  trust  to  lay  out  the  rents  and  pro- 
fits for  maintenance  and  education  of  the  nepheirs 
during  their  minority,  and  a  devise  to  the  nephews 
themselves  in  fee  when  and  as  they  should  respec- 
tively attain  the  age  of  21.  Now  the  provision  for 
maintenance  and  education  may  be  held  to  diflfer 
that  case  from  the  present,  as  regards  the  question  of 
vested  or  contingent ;  but  as  regards  the  equitable 

(tf)  3  BarnardiBton,  153.  (g)  4  T.  Rep.  39. 

(/)  1  Ves.  aen.  174.  (h)  1  Burr.  228. 
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estate  given,  and  the  effect  of  that  gift  upon  the  ques-  1842. . 
tion  of  vesting,  the  cases  are  substantially  alike ;  for  phipps 
though  there  is  no  devise  in  trust  to  convey  when  the'  ^' 

nephews  attained  21,  yet  there  is  a  trust  during  their 
minority ;  and  this  was  not  held  to  prevent  the  estate 
from  vesting  immediately.  The  Court  held  that  the' 
gift  vested  the  estate  in  the  nepheWs  initanter,  witH 
a  trust  to  be  executed  for  their  benefit  during  their 
minority. 

The  present  is  a  question  of  the  estate  vesting 
immediately^  during  a  period  when  the  tfd^ees  still 
held  the  legal  estate,  during  the  minority  of  George 
Hollavd  Ackers,  at  the  determination  of  which  they 
are  to  convey  to  him.  Leonard  Lovl^^  case  was 
relied  on  against  the  vestitig.  But  Lord  Mamfield 
cited  a  case,  which  he  recollected  in  Chancery  {J'tym- 
kins  V.  Tomkinsy  17th  G.  2),  of  a  devise  to  A.  in  trust 
for  B.  until  he  should  attain  21,  and  if  he  should 
die  before,  over,  in  which  the  age  of  B.  was  held  only 
a  limitation  of  the  trust  d-uring  his  minority,  and-  3. 
was  decreed  to  tak«  the  whofe  by  implicationi  This 
case  was  followed  in  Doe  v.  Lea  (i}j  and  ruled  that 
case.  But  Stanley  v.  Stanley  {k)  seems  on  all  fours 
with  the  case  at  bar,  as'  regards  the  point  now  under 
consideration ;  at  least  I  cannot  in  any  way  distinguish 
the  two.  There  was  an  executory  trtist,  the  devise 
being  to  trustees  to  receive  the  rents  and  profits  until 
A.  came  of  age,  and  immediately  after  to  convey  to 
the  use  of -4.  for  life,  remadnder  to  trustees  to  preserve 
contingent  remainders^  refmainder  to  the  first  and 
other  sons  of  A. ;  and  for  default  of  such  issue,  or  if 
A.  died  under  age,  then  in  trust  over.  After  the  cas* 
had  been  argued,  the  Master  of  the  Rolls  (Sir  W. 

(i)  3  T.  Rep.  41.  (*)  16  Ves.  491. 
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1842.  Grant)  suggested,  that  as  the  trustees  to  preserve 
Phipps  contingent  remainders  only  took  on  the  determination 
^'  of  -4/s  life  estate,  and  as  the  trustees  were  not  to 
convey  to  him  until  he  attained  21,  he  could,  while 
under  age,  have  no  life  estate,  on  the  determination 
of  which  the  trust  to  preserve  the  contingent  remain- 
ders attached.  Chiefly  on  this  suggestion  of  his 
Honor,  a  second  argument  was  ordered.  The  estate 
was  then  considered  in  two  lights,  either  as  executed 
or  executory.  The  Master  of  the  Rolls  held  it  clear 
that  A.  took  a  vested  remainder  for  life,  expectant  on 
the  determination  of  the  estate,  which  the  trustees 
took  during  his  minority,  holding  that  the  trustees 
received  the  rents  and  profits  for  the  heirs  at  law 
during  the  devisee's  minority;  and  his  Honor  said, 
that  on  consideration  there  appeared  to  be  nothing  in 
the  difficulty  which  had  struck  him  at  the  former 
argument,  because  the  right  could  not  depend  on  the 
conveyance  to  be  made,  which  must  conform  to  the 
rights  declared  by  the  will. 

Upon  the  whole  1  can  see  no  reason  to  doubt  that 
the  estate,  in  the  present  case,  vested  immediately  in 
George  Holland  Ackers^  determinable  upon  his  dying 
under  the  age  specified,  the  trustees  taking  an  inte- 
rest for  his  behoof,  limited  to  his  minority. 

I  must  add  a  few  words,  in  consequence  of  some- 
thing that  has  been  said  in  the  course  of  the  argu- 
ment upon  the  attendance  of  the  learned  Judges,  as 
if  they  had  been  called  in  on  an  equitable  question. 
They  were  not  so  called  in ;  they  were  called  in  on 
the  legal  question,  and  not  unnecessarily  called  in. 
If  indeed  it  had  been  clear  that,  but  for  the  equitable 
point,  the  remainder  vested,  their  assistance  would 
have  been  unnecessary ;  but  it  was  impossible  to 
know  how  that  question  should  be  decided,  in  the 
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conflict  of  authorities ;  and  had  it  been  determined        1842. 
in  favour  of  contingency,  the  equitable  question  never      phipps 
could  have  arisen.     Their  being  called  in  was  there- 
fore essentially  useful  to  aid  the  decision  of  the  case. 
Upon  these  grounds  I  entirely  concur  in  the  pro- 
position which  my  noble  and  learned  friend  has  sub- 
mitted to  your  Lordships,  that  the  decree  of  his  Honor 
the  Vice-Chancellor  should  be  affirmed. 

Lord  Campbelh — This  case  has  been  so  elaborately 
discussed  by  my  noble  and  learned  friends  who  have 
preceded  me,  that  it  is  quite  enough  for  me  to  say 
that  I  entirely  concur  in  the  view  they  have  taken  of 
it.  The  question  is  with  respect  to  the  right  to  the 
rents  and  profits  of  the  fVheelock  estate  between  the 
death  of  the  testator  and  the  time  when  George 
Holland  Ackers  reached  the  age  of  21  years.  That 
depends  upon  whether  he  took  a  vested  estate  upon 
the  death  of  the  testator,  liable  to  be  devested  upon 
his  dying  before  21  without  issue.  Now  I  must  say 
that  I  entirely  concur  in  the  opinion  of  the  learned 
Judges  with  respect  to  the  legal  question ;  and  when 
I  look  at  the  limitation  over  upon  his  dying  before 
attaining  21  without  issue,  I  think  that  it  cannot 
admit  of  any  reasonable  doubt  that  if  it  had  been 
a  legal  limitation  it  would  have  vested  in  George 
Holland  Ackers  immediately  upon  the  death  of  the 
testator,  liable  to  be  devested  on  his  dying  before 
21  without  issue. 

Then  the  question  arises  as  to  what  effect  is  to  be 
given  to  this  being  only  an  equitable  estate,  because 
it  is  a  conveyance  to  trustees  for  the  use  of  the  trus- 
tees, their  heirs  and  assigns,  to  convey  in  the  manner 
stated.  I  think  that  equity  in  this  case  ought  to 
follow  the  law ;  and  that  case  which  has  been  referred 
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1842.        to,  of  Stanley  v.  Stanley,  seems  to  me  to  be  a  direct 
Phipps      authority  for  that  purpose.     It  was  cited  by  the  coun- 
^'         sel  for  the  Appellant  with  a  different  view,  to  show 
that  the  estate  did  not  vest  before  21 ;  not  with  a 
view  to  show  that  if  it  had  been  a  legal  limitation 
the  estate  would  have  vested  before  21,  the  circum- 
stance of  its  being  an  equitable  estate  made  any 
difference.     There  it  was  held  that  the  rents  and 
profits  between  the  death  of  the  testator  and  Thomas 
Massejf  reaching  21  did  not  go  to  him,  but  went  to 
the  heir  at  law.    Therefore  it  was  considered  that  the 
estate  did  not  vest  in  him  till  he  reached  21.     That 
would  only  be  applicable  to  the  first  point  in  the 
case ;  but  there  is  a  distinction  which  my  noble  and 
learned  friends  have  referred  to,  that  there  the  trus- 
tees were  expressly  required  to  receive  the  rents  an4 
profits  until  Thomas  Massey  reached  the  age  of  21 ; 
therefore    rebutting  any  presumption   that   Thamoi 
Massey  was  to  have  any  interest,  legal  or  equitable, 
till  he  reached  the  age  of  21  years.    Therefore  there 
is  that  distinction  with  respect  to  the  first  point.  With 
respect  to  th^  second  point,  it  appears  to  me  to  be  an 
express  authority  to  show  that  in  this  case   George 
Holland  Ackers  took  an  equitable  estate,  on  the  death 
of  the  testator,  liable  to  be  devested  on  his  dying  befor? 
21  without  issue»  and  that  consequently  the  repts  and 
profits  which  accrued  till  he  reached  21,  he  having 
survived,  belonged  to  hini,  and  that  therefore  the 
decree  ought  to  be  affirmed. 

Lord  Broitgham : — I  quite  agree  with  my  noble  and 
learned  friend  that  that  case,  upon  the  first  point, 
is  by  no  nieansi  irreconcilable  with  the  present,  be- 
cause there  was  a  devise  of  the  rents  and  profit^  unt^l 
Thoifiqs  Massey  reached  21 .  It  is  a  stronger  autliQ- 
rity  upon  the  second  point,  inasmuch  as  the  Master 
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of  the  Rolls  at  first  leaned  the  other  way,  and  changed        i842. 
his  opinion  upon  further  consideration.  p^i^s 

Mr.  Hooper,  agent  for  the  Appellant,  asked  for  the     Ackbks. 
costs  of  the  appeal  out  of  the  estate. 

Lord  Brougham : — I  have  some  ide^  that  there  was 
an  order  below  to  pay  the  costs  out  of  the  estate. 

The  liOrd  Chancellor : — Up  to  the  judgment  there ; 
but  we  do  not  depart  from  the  usual  course  here, 
unless  there  is  some  very  good  reason. 

Mr.  Hooper  requested  their  Lordships  to  look  into 
what  fell  from  Lord  Brougham  in  the  year  1835, 
when  this  case  was  before  the  House.  (Vol.  IIL  ante, 
p.  718.) 

Lord  Brougham : — You  refer  to  what  I  said  as  to 
this  being  a  very  hard  case :  on  the  other  hand,  it  is 
a  very  small  estate. 

Mr.  Hooper : — It  was  suggested  that,  as  this  ques- 
tion arose  out  of  the  difficulty  of  construing  the 
testator  s  will,  all  the  costs  should  come  out  of  the 
general  fund,  there  being  an  estate  of  8,000/.  or 
10,000/.  a  year. 

Lord  Brougham : — That  applies  to  the  judgment 
in  the  Court  below,  but  this  House  never  takes  that 
into  consideration. 

The  Lord  Chancellor : — After  a  judgment  has  been 
given,  if  the  party  choose  to  carry  the  case  further 
he  must  take  the  consequences.  I  think  the  judgment 
ought  to  be  affirmed,  with  costs. 

(The  judgment  of  the  Vice-Chancellor  was  affirmed  accord- 
ingly, and  the  Appellant  was  ordered  to  pay  the  Respondent 
the  costs  of  the  appeal.) 
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1882 :       Doe,  on  Demise  of  Isaac  Winter,  Plaintiff  in  JErrcr. 
Matthew Perratt  &W.  Burge,  Defendants  in  Error. 


June  27.  30. 

1888: 
JuDe  26. 

1889: 
July  2. 

1842: 

May  10. 

August  10. 

1848: 
Feb.  28. 

Demu, 
Bemainder, 
First  Male 
Heir  of  the 
Branch  of  a 

Family. 

Vesting' 


E.  C.  by  his  will,  dated  in  1786,  gave  his  estate  of  T.  to  certain 
persons  for  life,  and  after  their  decease  to  his  kinsman  /.  C,  or 
his  male  heir ;  and  if  no  male  heir  lawfully  begotten  by  the  said 
J.  C.,  then  the  above  lands  to  fall  to  the  first  male  heir  of  the 
branch  of  bis  ancle  R.  C.'s  family,  yielding  and  paying  to  iach 
of  the  daughters  of  the  aforesaid  A.  C,  which  should  be  tb«i 
living,  the  sum  of  100/.  each,  at  the  time  of  the  taking  posses- 
sion of  the  aforesaid  estates.  The  testator  died  in  1787;  R,  C. 
died  six  years  before,  having  left  five  daughters  only,  all  married ; 
the  eldest  had  several  daughters  but  no  son ;  each  of  the  otheis 
had  sons ;  all  these  persons  were  known  to  the  testator. 

J.  C.  died  in  1808  without  having  a  son  lawfully  begotten. 

The  eldest  daughter  of  R.  C.  died  in  1799,  having  no  son,  but  leav- 
ing a  daughter  who  had  a  son,  born  in  1795,  both  still  liying. 

The  second  died  in  November  1 820,  having  had  two  sons,  one  bom 
in  1763,  who  died  in  1817;  the  second  bom  in  1770,  still  living. 

The  third  died  in  1813,  leaving  two  sons,  one  bom  in  1771,  who  died 
in  1813;  the  other  bom  in  1773,  still  living. 

The  fourth  died  in  1804,  leaving  a  son  bora  in  1768,  who  died  in 
1819,  having  devised  to  his  wife  in  fee. 

The  fifth,  still  living,  had  a  son  born  in  1772,  who  is  still  living. 

'I  he  life  estate  in  the  devised  lands  expired  in  July  1820.—- 

Held,  Ist.  That  the  remainder  devised  to  the  first  male  heir  of  the 
branch  of  R,  C.'s  family,  was  a  contingent  remainder  in  fee-simple. 

2d.  That  such  remainder,  if  once  vested,  could  not  become  devested, 
so  as  to  admit  another  in  preference  to  him  in  whom  it  had  vested. 

3f\  That  said  remainder  did  not  vest  in  R,C.*6  second  daughter's  sob. 

Quare^  as  between  the  titles  of  the  grandson  of  R.  C.*8  eldest 
daughter,  and  the  son  of  R,  C.'b  fourth  daughter  ? 

Lord  Brougham  was  of  opinion  (supported  by  five  of  the  Judges), 

1st.  That  the  words  *' first  male  heir,''  were  not  used  by  the  testator 
to  denote  a  person  of  whom  an  ancestor  might  be  living,  bat 
meant  an  heir  of  a  deceased  ancestor,  in  the  technical  sense. 

2d.  That  the  said  remainder  first  vested  in  interest,  in  1 804,  on  the 
death  of  R.  CVs  fourth  daughter,  and  vested  in  her  son. 

Lord  Cottenham  (supported  by  six  other  Judges)  was  of  opinion, 

Ist.  That  the  words  '*  first  male  heir,"  were  used  to  denote  a  penoe 
of  whom  an  ancestor  might  be  living. 

2d.  That  the  said  remainder  did  not  first  vest  in  interest  in  R.  CL*i 
fourth  daughter's  son.  (His  Lordship  did  not  say  when  or  in  wbon 
it  vested;  two  of  these  Judges  said  it  vested  in  the  first  daughter*! 
grandson,  on  that  daughter's  death  in  1799  ;  two  others  said  it 
then  vested  in  R,  C.'s  second  daughter's  son;  and  the  remaining 
two  said  the  will  was  in  that  respect  void  for  uncertainty.) 

JEmjnuel  Ciitlcott,  being  seised  in  fee  of  lands'and 
tenements,  called  the  TrucAtcell  esitate,  made  hia  will 
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the  1 6th  of  March  1786,  and  thereby  gave  and  devised        1848. 
as  follows :  "  I  give  unto  John  Chilcott,  my  kinsman,      wintbr 
living  in  London^  100/.,  to  be  paid  in  one  year  after  ^' 

my  decease."  "  Also  I  give  unto  Ann  White,  my  sister- 
in-law,  the  sum  of  20  /.  and  the  income  of  Burge's 
cottage,  and  her  living  in  it,  if  she  thinks  proper, 
during  her  natural  life.     Also  I  give  unto  Elinor 
White  100  /.  and  half  of  Truckwell  estate,  during  her 
natural  life.   Also  I  give  unto  W.  Surge,  my  servant- 
man,  6  /.    All  the  rest  and  residue  of  my  goods,  chat- 
tels, rights,  credits,  personal  and  testamentary  estate, 
and  also  my  lands,  tenements,  and  hereditaments,  I 
give,  devise,  and  bequeath  unto  Elizabeth  Chilcott, 
my  dearly  beloved  wife,  during  her  natural  life,  whom 
I  make  my  whole  and  sole  executrix ;  and  I  do  allow 
her  the  said  Elizabeth   Chilcott  to  give  what  she 
thinks  proper  of  her  said  effects  to  lier  sisters,  Elinar 
White  and  Ann  White,  during  their  natural  lives; 
and  after  the  above  lives  being  expired,  that  is  to  say, 
Elizabeth  Chilcott,  Elinor  White,  and  Ann  White,  all 
the  lands,  rights,  profits,  and  hereditaments  of  Truck- 
well  estate  to  come  to  John  Chilcott,  my  kinsman, 
living  in  London,  or  his  male  heir,  if  any ;  free  land 
not  to  be  sold  or  mortgaged  on  any  account  whatso- 
ever, but  to  remain  in  the  Chilcotts'  family  for  land 
of  inheritance,  with  two  cottages,  garden,  and  orchard 
in  the  parish  of  Brompton  Ralph,  adjoining  to  the 
aforesaid   Truckwell  estate,  called  by  the  name  of 
Middle  Wetcombe,  free  land  i  And  if  no  male  heir  law- 
fully  begotten  by  the  said  John  Chilcott,  then  the  above 
lands  to  fall  to  the  first  male  heir  of  the  branch  of  my 
uncle  Richard  Chilcott' s  family,  who  lived  at  Hanciich 
Jfarm,  yielding  and  paying  unto  such  of  the  daughters 
of  the  aforesaid  Richard  Chilcott,  which  shall  be  then 
living,  the  sum  of  100 1,  each,  at  the  time  of  the  taking 
possession  of  the  aforesaid  estates.'* 


Pbrratt. 
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1848.  The  testator  died  in  May  1787,  seised  of  the  said 

-^^^^^     lands  and  tenements,  without  revoking  or  altering 
V.  his  said  will,   and  without  issue,  leaving   the  said 

Elizabeth  Chilcottj  his  widow,  and  ^nn  White  and 
Slinor  White,  him  surviving.  Ann  White  died  in 
the  year  1791.  Elizabeth  Chilcottj  by  her  will  dated 
in  April  1792,  in  pursuance  of  the  power  given  her  in 
her  husband's  will  as  aforesaid,  devised  the  lands 
and  tenements  therein  comprised,  over  which  she  hud 
power  of  disposition^  unto  her  surviving  sister  EKnar 
White  for  her  life,  and  died  in  Dec.  1796.  EHnar 
White  thereupon  became  seised,  under  both  wills,  of 
the  entirety  of  the  said  lands  and  tenements  for  her 
life,  and  died  so  seised  in  July  1820.  John  Ckilcottj 
described  in  Emanuel  Chilcott's  will  as  "  living  in 
London,''  was  his  next  cousin  and  heir  at  law :  he 
died  in  1808,  without  ever  having  any  heir  male  by 
him  begotten,  leaving  an  only  daughter,  Sarah  CkU^ 
cotty  who  in  1789  married  one  Thomas  Webb,  and 
died  in  1810,  leaving  issue  an  only  son,  John  Ctil- 
cott  Webb,  who  thereupon  became  the  heir  at  law  of 
John  Chilcott  and  also  of  the  testator  Emanuel  Chilcott. 
By  an  indenture  dated  August  1814,  John  Chilcott 
Webb  demised  the  Truckwell  estate  to  one  Willim 
Grey  for  1,000  years,  declaring  that  a  fine  levied 
thereof  by  him  and  his  wife  should  enure  to  the  said 
W.  Grey,  his  executors,  &c.  during  the  said  term, 
and  subject  thereto,  to  the  use  of  J.  C.  Webb  and 
his  heirs.  J.  C.  Webb  died  intestate  in  April  1830, 
leaving  John  Staines  Webb  his  only  child  and  heir 
at  law,  who  is  now  the  heir  at  law  of  the  testator 
Emanuel  Chilcott. 

Richard  Chilcott,  the  uncle  of  the  testator  in  Ws 
will  mentioned  as  having  lived  at  Hancrich  Farm, 
died  in  1780  without  ever  having  had  a  son  bnt 
having  had  five  daughters,  whom  he  left  surviving: 
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namely,  Mary^  born  in  1739  ;  Joan^  in  1741;  Sarahs       i843. 
in  1744  ;  Betty,  in  1746 ;  and  AgneSy  in  1749.  Wintbr. 

Mary,  the    eldest,   married  George  Bishop,   and  «'• 

died  in  1799,  leaving  issue  four  daughters  only;  of 
whom  the  eldest,  Betty  Bishop ,  bom  in  1769,  married 
John  Derham  Perratt,  by  whom  she  had  issue  a  son, 
Matthew  Perrattj  the  Defendant  in  Error,  bom  in 
1795.     His  mother  is  still  living. 

Joan,  the  second,  married  Isaac  Winter,  and  died 
in  November  1820,  having  had  issue  two  sons,  of 
whom  the  elder,  Thomas  Chilcott  JVinter,  bom  in 
1763,  died  in  1817,  a  bachelor  and  intestate,  leav- 
ing his  only  brother,  the  Plaintiff  in  Error,  born  in 
1770,  his  heir  at  law. 

Sarah^  the  third,  married  Samuel  Parsons,  and 
died  in  1813,  leaving  issue  two  sons,  of  whom  the 
elder,  James  Parsons,  bom  in  1771,  died  in  1813 
without  issue  and  intestate ;  and  John  Parsons,  the 
second  son,  bom  in  1773,  is  still  living, 

Betty,  the  fourth,  married  Benjamin  Viney,  and 
died  in  1804,  leaving  issue  an  only  son,  2'homas 
Viney,  born  in  1788,  who  died  in  1819,  leaving  issue 
one  son,  Tliomas  Viney  (who  is  still  living),  and  hav- 
ing by  his  will  devised  all  his  real  estate  to  his  wife, 
Catherine  Viney,  in  fee. 

Agnes,  the  fifth  daughter  of  the  said  Richard  Chil- 
cott, married  John  Greenslade,  by  whom  she  had 
issue  a  son,  Thomas  Greenslade,  born  in  1772,  and 
who  is  still  living,  as  is  also  his  mother. 

The  said  five  daughters  of  Richard  Chilcott  were 
living  at  the  time  Emmanuel  Chilcott  made  his  will 
and  at  the  time  of  his  death ;  and  as  well  they  as 
their  said  several  and  respective  descendants,  who 
were  born  before  the  date  of  the  said  will,  were  all 
well  known  to  the  testator  at  the  time  of  making 
his  will. 
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In  the  year  1821,  soon  after  the  death  of  Elinor        1843. 
White,  the  tenant  for  life  of  the  lands  and  tenements      wintbb 
called  the  Truckwell  estate,  three  actions  of  ejectment  «'• 

were  brought  by  several  parties  claiming  to  be  en- 
titled to  that  estate  under  Emanuel  ChilcotfQ  will.. 
In  the  first,  Isaac  Winter  claimed  as  being  heir  at 
law  of  his  brother,  T.  C.  Winter^  who,  it  was  alleged,; 
was,  at  the  death  of  John  ChUcott  without  any  male 
heir  lawfully  begotten  by  him,  "  the  first  male  heir 
of  the  branch  of  Richard  Chilcott's  family,**  accord- 
ing to  the  intention  of  the  testator.  Matthew  Per- 
rattj  the  defendant  to  that  action,  claimed  the  estate 
as  better  answering  the  description  than  the  plaintiff. 

The  second  ejectment  was  brought  on  the  several 
demises  of  Mrs.  Vinet/,  widow  and  devisee  of  Thomas 
Viney,  and  of  Thomas  Viney,  their  son,  and  of 
Thomas  Greenslade,  the  son  of  Richard  Chilcott's  fifth 
daughter.  The  third  ejectment  was  on  the  several 
demises  of  John  Slade  (who,  as  the  personal  repre- 
sentative of  William  Grey,  claimed  under  the  said 
indenture,  executed  by  John  Chilcott  JVebb  in  August 
1814),  and  of  John  Staines  Webby  heir  at  law  of  the 
said  /.  C.  fVebb  and  of  the  testator :  Matthew  Perratt 
was  the  defendant  to  these  actions  also. 

A  special  verdict  was  found  in  each  of  the  actions, 
stating  the  devise  above  set  forth,  and  further,  in 
substance  and  eflTect,  as  hereinbefore  stated. 

The  special  verdicts  were  argued  in  the  Court  of 
King's  Bench  in  1822  and  1824;  and  in  1826  the 
judgment  of  the  Court  was  delivered  for  the  defendant 
in  the  first  and  third  actions,  and  for  Mrs.  Viney  in 
the  second,  in  accordance  with  the  opinions  of  Mr. 
Justice  Littledale  and  Mr.  Justice  Holroyd,  dissentiente 
Mr.  Justice  Bayley  (a). 

(a)  See  the  Report,  5  Barn.  &  C.  48. 
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1848.  Imac  Winter  brought  a  writ  of  error  in  this  Honse 

^;^]|jj^     on  the  judgment  in  the  first  action.     The  case  was 

_   »•         argued  on  the  27th  and  30th  of  June  1833  (6),  in 

the  presence  of  the  learned  Judges,  for  whose  opinkms 

the  following  questions  were  proposed  by  the  Hoose: 

'*  1st.  Is  the  remainder  *  to  the  first  male  heir  of  the 
branch  of  the  family  of  the  testator's  uncle,  Ri^ati 
ChUcott^'  a  remainder  in  fee  simple  or  fee  tail  ? 

"  2d.  Was  the  expression  *  first  male  heir '  used  l^ 
the  testator  to  denote  a  person  of  whom  an  ancestor 
might  be  living  ? 

*'  3d.  At  what  time  did  this  remainder  vest  m 
interest  ? 

^  4th.  In  what  person  did  this  remainder  first  vest 
in  interest  ? 

"  5th.  Could  the  remainder,  if  once  vested  in  interest 
in  any  person,  open  or  become  devested  so  as  to  admit 
another  person  in  preference  to  the  person  in  whom  it 
had  so  vested  ?** 

The  fiirther  consideration  of  the  case  was  then  ad- 
journed to  give  the  Judges  time  to  consider  thdr 
answers  to  those  questions. 


Opinions  of       The  learned  Judges  again  attended  on  the  25th 
theJu  ges.  ^f  j^^^  1833;  and  in  consequence  of  differences!^ 
opinion  between  them,  those  who  were  present  pro- 
ceeded, by  direction  of  the  House,  to  deliver  their 
answers  to  the  questions,  seriatim^  with  their  reasons. 

Mr.  Justice  Mt.  Justice  Taunton : — Before  I  proceed  to  answer 
seriatim  the  questions  propounded  by  your  Lordships 
to  the  Judges,  I  must  observe  that  if  the  words  "male 

(b)  The  arguments  on  that  occasion  are  omitted,  as  tbej  wen 
to  the  same  effect  as  those  that  were  urged  at  the  rehearing,  which 
are  reported,  tn/ra,  p.  64 1  et  seq. 
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heir,"  in  the  limitation  "  to  the  first  male  heir  of  the 

branch  of  my  uncle  Richard  Chilcotfs  family,"  be 

construed  in  its  strict  technical  sense,  the  limitation 

must  fail  altogether;   for  there  never  has,  in  that 

sense,  been  such  a  male  heir.     In  a  will,  the  words. 

"  heir  male  of  -4.,"  mean  heir  male  of  the  body  o{  A.; 

Lord  Ossulston'^  Case  (c) ;  and  though  that  simple 

form  of  expression  be  not  used  in  this  will  of  Emanuel 

Chilcottf  yet  I  take  it  the  words  "male  heir  of  the 

branch  of  my  uncle  Richard   Chilcott's  family,"  in 

eflPect  are  the  same  as  "  male  heir  of  the  body  of  my 

uncle  Richard  Chikottr     This   R.  Chilcott  at  hia 

death  left   five   daughters,   and   had   no  son ;    and 

although  four  of  them  married  and  had  sons,  yet  a» 

the  known  rule  of  law  is,  that  under  such  a  limitation 

the  title  must  be  derived  entirely  through  males  (rf),  it 

is  obvious  that  no  male  heir  of  the  body  of  R.  Chilcott 

has  ever  come  into  esse  or  ever  can.     If,  therefore,  the 

law  will  permit  some  person,  other  than  a  male  heir 

properly  so  called,  to  be  substituted,  the  limitation 

may  take  effect,  and  the  Courts  of  Law  are  bound  to 

find  out  what  person  under  the  circumstances  is  best 

entitled ;  or  otherwise  the  will  as  to  this  part  is  void. 

In  any  way  of  considering  this  case,  it  is  impossible 

to  say  that  there  are  not  serious  difficulties,  and  no 

opinion  can  be  given  without  considerable  doubts. 

But  effect,  if  possible,  must  be  given  to  the  will  rather 

than  it  should  fail ;  and  in  order  to  do  this,  I  think 

the  words  "  first  male  heir"  must  be  construed  to 

mean  first  male  descendant.   Richard^  the  uncle,  died 

in  the  lifetime,  and  six  years  before  the  death,  of  the 

testator,  and  the  testator  knew  that  he  had  left  only 

daughters,  and  that  Joarif  one  of  them,  who  married 

Isaac  Winter^  had  two  sons.    It  is  not  to  be  presumed 

(c)  3  Salk.  336,  (d)  litt.  bs.  24,  25  b. 
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1848.  that  he  meant  nothing  by  this  devise  to  the  branch  of 

Winter  his  uncle  Richard's   family.      He  must  then  hate 

Pbbbatt  i^t^ded  by  the  terms  "first  male  heir,"  sorae  other 

-:—  person  than    one    strictly   coming  within    this  ap- 

Opinions  of        n  x* 
the  Judges,    pcilation. 

Mrlr^ti  ^  ^^^^  premised  these  general  observations  became 

TaunioH.     it  appears  to  me  they  furnish  a  key  to  many  of  the 
questions  proposed. 

In  answer  to  the  first,  my  humble  opinion  is,  that 
the  remainder  is  a  remainder  in  fee  simple,  azMi  not  in 
tail.  The  term  here,  "first  male  heir,"  is  a  word  erf 
purchase,  and  a  mere  designation  of  the  person  who 
was  to  take.  It  is  in  the  singular  number,  and  ei* 
eludes  plurality;  Penman  v.  Pierce  (e).  In  this 
respect  it  resembles  the  limitation  in  Archers  Case(/), 
of  "  next  heir  male  of  A. ;"  in  Gierke  v.  Day  (y),  of 
"  daughter's  heir ;"  in  Walker  v.  Snowe  (A),  of  "  right 
heir  male  of  Sir  JS.  to  be  begotten  after  the  sixth  son*" 
In  effect  it  is  the  same  as  if  the  devise  had  been  to  one 
by  name;  but  being  without  words  of  limitation, 
which  accompanied  the  several  devises  in  the  cases 
above  mentioned,  the  remainder  could  have  been  only 
for  life,  if  it  had  ended  there.  But  the  charge 
created  by  the  words  "yielding  and  paying  unto  such 
of  the  daughters  of  the  aforesaid  Richard  Chilcott^ 
which  shall  be  then  living,  the  sum  of  100/.  each,'* 
enlarges  the  interest  to  a  fee. 

It  has  been  argued  at  your  Lordships'  bar,  that 
where  there  is  a  gift  to  a  special  heir  as  heir  male,  it 
must  give  an  estate  tail,  for  such  a  gift  defines  the 
line  of  descent  in  which  the  estate  is  to  go  :  And  this 
in  some  cases,  where  the  word  "  heir  "  is  used  in  the 
strict  sense  of  heir,  undoubtedly  is  so.      Thus,  in 

(e)  Palm.  303.  {g)  Moore,  593. 

(/)  1  Hep.  m.  {h)  Palin.  359. 
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Mandevilles  Case (i),  where  John  de  Mandevilley  by 
his  wife,  RobergCy  had  issue  Robert  and  Maude^ 
Michael  de  Morevile  gave  certain  lands  to  RobergCy 
and  to  the  heirs  of  J.  Mandeville^  her  late  husband, 
on  her  body  begotten,  and  it  was  adjudged  that  Ro^ 
berge  had  an  estate  but  for  life,  and  the  fee  tail  vested 
in  Robert  (heirs  of  the  body  of  his  father  being  a  good 
name  of  purchase),  and  that  then  when  he  died  with- 
out issue,  Maudey  the  daughter,  was  tenant  in  tail  as 
heir  of  the  body  of  her  father  performam  doni.  "  In 
which  case  it  is  to  be  observed,"  says  Lord  Coke^  "that 
albeit  Robert  being  heir  took  an  estate  tail  by  pur- 
chase, and  the  daughter  was  no  heir  of  his  body  at 
the  time  of  the  gift,  yet  she  recovered  the  land  per 
formam  doni,  by  the  name  of  heir  of  the  body  of  her 
father,  which  notwithstanding  her  brother  was,  and 
he  was  capable  at  the  time  of  the  gift ;  and  therefore, 
when  the  gift  was  made,  she  took  nothing,  but  in  ex- 
pectancy, when  she  became  heir  per  formam  doni.^* 
So  in  the  case  of  a  gift  to  a  man  and  the  heirs  of  the 
body  of  his  ancestor,  the  donee,  by  reason  he  is  named, 
will  take  an  estate  for  his  own  life ;  and  under  the 
limitation  to  the  heirs  of  the  body,  an  estate  in  tail 
will  execute  in  the  person  who  can  bring  himself 
within  that  description.  If  the  donee  himself  answer 
the  description  of  heir  of  the  body  of  the  ancestor,  it 
will  for  that  reason  execute  in  liimself;  if  another 
person  be  the  heir  of  the  body  of  the  ancestor,  then  in 
that  other  person.  Thus,  where  A.,  having  two  sons, 
J3.  and  C,  covenanted  to  stand  seised  to  the  use  of  B. 
and  the  heirs  male  of  his  body  on  M.  his  wife  to  be 
begotten,  and  for  want  of  such  issue  to  the  heirs  male 
of  his  (il.'s)  own  body ;  and  for  want  of  such  issue  to 
({)  Co.  Litt.  26  b. 
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1843.  his  own  right  heirs  for  ever ;  £.,  the  eldest  son  died, 

Winter  leaving  issue  one  son  and  several  daughters ;  A.  died, 

-.    *'  and  the  son  of  B.  died  without  issue  :  the  Court  held 

-^ —  the  limitation  to  the  heirs  male  of  the  body  of  A.  to 

the' Judges.  ^  words  of  purchase,  and  to  vest  in  the  son  of  jB. 

,,  -7— .      upon  the  death  of  -4.,  as  heir  male  of  his  body  by  pur- 
Mr.  Justice        i  .     .  1         1         1        I*  r>  .  .,11 

Tmmton.  chase  ,*  and  that  on  the  death  ot  B.  s  son,  it  descended 
to  his  uncle  C,  as  heir-  male  of  the  body  ot  A.ptr 
Jarmam  doni;  Soutkcote  v.  StoweU(A).  But  in  these 
instances  the  estate  tail  arises  out  of  proper  words  of 
limitation  in  the  plural  number,  denoting  a  certain 
continuous  line  of  posterity ;  heii^s  of  the  body.  But 
no  such  effect  can  be  given  to  the  words,  heir^  heir  of 
the  bodj/f  right  hdr^  or  fiext^  or  Jirst  heir,  where  they 
constitute  only  a  mere  designatio  persancB. 

This  distinction  between  the  remainder  being  in 
fee  or  in  tail  is  very  material  in  this  instance,  because 
if  it  were  in  tail,  it  is  clear  the  words  of  charge 
would  not  enlarge  the  interest  to  a  fee,  and  the  con- 
sequence would  be,  that  if  Thomas  Viney  was  a  mere 
tenant  in  tail,  his  devise  to  his  widow  Catherine 
would  be  inoperative,  though  if  the  several  sons  of 
the  daughters  could  be  considered  as  very  heii^s  male 
of  the  body  of  Richard  the  uncle,  under  a  limitation 
to  such  heirs  male,  Isaac,  the  brother  of  Thomas 
Chilcott  Winter^  would,  although  a  collateral,  succeed 
to  him  as  coming  under  that  denomination.  That 
none  of  the  male  issue  of  the  four  daughters  took  an 
estate  tail  is,  I  think,  perfectly  clear,  and  I  have 
noticed  this  ])oint  so  much  at  length  in  deference 
only  to  the  authority  of  the  gentlemen  who  suggested 
it  at  the  bar. 

With  respect  to  the  second  question,  I  think  the 
expression  first  male  heir  was  used  by  the  testator  to 
{k)  1  Mod,  226.  237 ;  2  xMod.  207. 
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denote  a  person  of  whom  an  ancestor  might  be  living. 
The  general  rule  is  well  known,  nejno  est  hceres  viventis ; 
that  is,  the  law  recognises  no  one  as  heir  until  the 
death  of  his  ancestor.  A  party  may  be  heir  apparent 
or  heir  presumptive,  but  he  is  not  very  heir,  living 
the  ancestor ;  and  therefore  where  an  estate  is  limited 
to  one  as  a  purchaser  under  the  denomination  of  heir, 
heir  of  the  body^  heir  male,  or  the  like,  according  to 
this  rule  the  party  cannot  take  as  a  purchaser  unless, 
by  the  death  of  his  ancestor  he  has,  at  the  time  when 
the  estate  is  to  vest,  become  very  heir.  But  this  rule 
has  been  relaxed  in  many  instances,  and  an  exception 
engrafted  on  it,  that  if  there  be  sufficient  (which 
Lord  Hoharty  in  Counden  y.  Clarke  (Z),  defines  to 
be  "  declaration  plain")  on  the  will  to  show  that  the 
word  heir  is  used  in  such  a  way  as  to  show  the 
testator  meant  heir  apparent,  it  shall  be  so  construed. 
In  such  a  case  the  popular  sense  shall  prevail  against 
the  technical.  The  principal  cases  which  establish 
this  are,  Burchett  v.  Durdant  (m),  (reported  in  some 
books  under  the  names  of  James  v.  Richardson  \) 
Darbison  d.  Long  v.  Beaumont  {ii) ;  Goodright  v. 
White  (o).  These  cases  have  been  so  fully  commented 
on  in  the  judgments  of  the  learned  Judges  in  the 
Court  below,  and  by  the  counsel  at  your  Lordships' 
bar,  that  it  is  unnecessary  for  me  to  detail  the  facts. 
It  is  sufficient  for  me  to  observe,  that,  in  my  opinion, 
the  circumstances  in  the  case  now  under  discussion 
afford  a  declaration  as  plain  as  any  one  of  these.  These 
circumstances  are,  the  testator's  knowledge  of  the 
state  of  his  uncle  Richard'?^  family ;  that  his  uncle 
was  dead ;  that  he  left  no  heir  male,  but  only  daugh- 
ters ;  the  bequest  of  legacies  to  such  of  the  daughters 


(I)  Hob.  33. 
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1S43.  as  should  be  living  at  the  time  the  remainder  vested, 

WiNTBR  ^^  ^6  P^id  by  the  person  who  was  to  take  under  the 

p    ^-  description  of  "  first  male  heir;"  and  the  terms  of  the 

-—  devise   itself,    which  are    *'  first   male   heir/'  not  of 

tfe  j'ud^e^.  ^^^  daughters,  or  of  any  one  daughter  specifically, 

^,  "r— .       but  "  of  the  branch  of  my  uncle  Richard  Chilcotfs 
Mr.  Justice     «       .,     »       ax  pi  r  ^  .  ,         . 

Taunton,     tamily.       Out   ot  these    lacts    tliese    consi derations 

arise ;  that  the  testator  clearly  meant  that  the  devisee 
should  take,  not  with  reference  to  his  character  as 
heir  male,  but  as  male  descendant  of  some  one  of 
Richard  Chilcotfs  daughters,  whether  they  should  be 
living  or  dead ;  for  though  it  is  true  he  contemplated 
the  possibility  of  some  dying  before  the  vesting  of  the 
remainder,  yet,  if  all  were  living,  according  to  the 
will,  all  were  to  receive  legacies,  and  to  be  paid  by 
the  very  devisee  himself;  the  heir,  that  is,  of  a  living 
ancestor.  Again,  if  this  be  deemed  impossible,  and 
no  son  of  a  living  daughter  were  capable  of  taking, 
the  consequence  would  be,  that  if  all  the  daughters 
of  Richard,  the  uncle,  had  been  living  at  the  dete^ 
mination  of  the  particular  estate,  or  if  all  had  died 
without  issue  save  one,  and  that  one  had  a  son,  in 
either  case  the  remainder  must  have  failed,  and  the 
legacies  would  have  been  lost;  although,  in  the  first 
supposition,  all  the  legatees  would  have  been  livinsr, 
and  in  the  other  the  son  would  have  been  the  only 
possible  male  heir  that  could  have  come  into  exist- 
ence. The  testator,  therefore,  contemplated  the  pos- 
sibility of  the  remainder  vesting  during  the  lives  of 
the  daughters. 

Under  these  circumstances  I  am  satisfied  that  there 
is  enougli  to  sliow  that  the  testator  used  the  word 
heir,  not  in  its  strictly  legal,  but  in  its  popular 
accci)tation.  I  have  already  observed,  that  if  the 
word  be  here  used  in  its  former  sense,  the  will  in 
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this  part  must  be  inoperative*,  because,  supposing 
Thomas  Viney  to  be  preferable  as  born  before  John 
Parsons,  and  being  from  the  death  of  his  mother  her 
very  heir,  when  the  particular  estate  determined,  so 
that  the  maxim  of  nemo  est  hceres  viventis  could  not 
be  applicable,  yet  still  he  would  not  be  heir  male 
of  the  branch  of  the  uncle  Richard's  family ;  for  all 
the  five  daughters  of  Richard  as  coparceners  made 
altogether  only  one  heir,  and  the  living  sisters  of  his 
mother,  or  the  issues  of  such  as  were  dead,  would, 
according  to  the  common  law,  be  parceners  with  him 
in  a  course  of  descent  from  Richard.  But  the  testator 
by  the  words  "  first  male  heir"  intended  that  the 
remainder  should  vest  in  one  only ;  and  this  furnishes 
another  proof  that  the  strict  definition  of  the  term 
"  next  male  heir,"  is  not  consistent  with  the  intention 
of  the  testator. 

In  answer  to  the  third  question,  I  have  to  say 
that,  in  my  opinion,  the  remainder  vested  in  interest 
on  the  death  of  Mary,  the  eldest  daughter  of  Richard 
the  uncle.  This  depends,  in  some  degree,  upon  the 
answer  to  the  fourth  question.  The  testator,  I  think, 
anticipated  some  future  event,  whereby  the  vesting  of 
the  remainder  should  be  governed.  He  has  said,  that 
if  at  the  expiration  of  the  estates  for  life,  there  should 
be  no  heir  male  lawfully  begotten  of  John  Chilcott^ 
then  the  lands  should  fall  to  such  person  as  at  that 
time  should  be  first  male  heir  of  the  branch  of  his 
uncle  Richard's  family.  The  remainder,  therefore, 
was  necessarily  contingent,  and  waited  until  it  could 
be  seen  who  should  turn  out  to  be  "first  male  heir;" 
and  as  soon  as  the  possibility  ceased  of  a  better  male 
heir  coming  into  the  world,  the  remainder  vested  in 
interest  in  the  person  who,  at  the  moment  of  that 
possibility  ceasing,  was  the  first,  or,  in  my  construc- 
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1848.       tion,  the  best  and  most  worthy  heir  male.   This  event 

Winter     happened  on  the  death  of  Mary  Bishop.     Until  then 

V.  she  might,  in  contemplation  of  law,  have  borne  a  son, 

*    whose  birth  would  have  superseded  the  titles  of  the 

tifi  Judges!  ^^^"^  ^^  ^^®  ^^^^^  sisters  respectively.    But  afterwards 

.       no  better  "  first  male  heir"  could  be  born   than  then 

Taunton,  existed  "in  some  one  instance  of  the  daughters*  issue. 
In  any  way  of  putting  the  case,  one  of  these  per- 
sons, Matthew  Perratty  or  Thomas  Chilcott  Winter^  or 
Thomas  Viney^  must  have  been  entitled. 

With  respect  to  the  fourth  question,  which  is  the 
most  perplexing,  I  am  of  opinion  that  the  remainder 
first  vested  in  Matthew  Perratt,  the  son  of  Elizabeth^ 
the  eldest  daughter  of  Mary^  who  was  the  eldest 
daughter  of  Richard  the  uncle ;  and  this  upon  the 
ground  that  he  is  the  representative  of  the  eldest 
branch  of  the  uncle's  family.  I  think  *'  first  male 
heir"  meant  not  first  in  order  of  birth,  but  first  in 
dignity  and  worthiness  of  blood.  In  order  of  birth 
T.  C  Winter  was  the  first  male  branch  of  Richarih 
family,  and  although  the  testator  knew  of  his  and  bis 
brother's  existence,  he  passed  them  by.  If  he  had 
meant  that  the  remainder  should  vest  absolutely  in 
either  of  them,  there  was  no  reason  why  he  should 
not  have  named  them,  with  proper  limitations  to  the 
issue  of  the  other  daughters  to  meet  the  possible  evoit 
of  their  death.  But  if  the  first-born  male  was  not  as 
such  intended  by  the  testator,  there  is  no  ground  for 
supposing  that  he  could  have  contemplated  with  ce^ 
tainty  any  subsequent  bom  male  in  a  lower  degree  of 
worthiness.  It  is  to  be  recollected  that  not  one  of 
these  descendants  completely  answers  the  description 
of  the  person  in  the  will.  But  Lord  Hale  says,  in 
Pihis  V.  Mitford  (p),  that  nhen  the  construction 
(p)  1  Vent.  381. 
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cannot  be  to  the  very  letter  of  the  condition,  it  shall 
be  in  another  manner,  but  as  near  the  intent  as  may 
be.  In  Co.  Litt.  (q)  this  case  is  put : — If  land  be 
devised  to  one  for  life,  the  remainder  to  the  next  heir 
male  of  JS.  in  tail,  and  B.  hath  issue  two  daughters, 
and  each  of  them  hath  issue  a  son,  and  the  father  and 
daughters  die,  some  say  this  remainder  is  void  for  un- 
certainty ;  some  say  the  eldest  shall  take  it,  because 
he  is  worthiest;  and  others  say  that  both  of  them 
shall  take,  for  that  they  both  make  but  one  heir. 
This  shows  the  preference  given  by  the  opinion  of 
some  to  the  issue  of  the  eldest  daughter  in  that  case. 
In  Periman  v.  Pierce  (r),  the  case  was,  Harpur 
having  three  daughters,  demised  his  land  to  his  two 
youngest  for  life,  the  remainder  proximo  consanguini" 
tatis  et  sanguinis  of  the  devisor;  and  died.  The 
youngest,  having  issue,  died ;  the  issue  continued  the 
possession.  The  eldest  daughter  entered,  claiming  as 
proxima  de  sanguine  of  the  devisor;  whereupon  he 
brings  trespass :  and  the  question  was,  whether  the 
remainder  was  to  the  elder  daughter  alone,  or  to  all 
the  daughters  together.  There  Montague,  J.,  thought 
the  eldest  daughter  alone  should  have  it,  for  though 
all  the  daughters  are  equal  in  proximity,  as  all  are 
the  children  of  the  devisor,  yet  the  intention  of  the 
testator  is  expressed  in  the  singular  number,  and  so 
it  appeared  that  by  the  will  only  one  should  be  the 
elder,  which  one  is  the  eldest  sister.  In  Hale's  MSS., 
cited  in  Hargrave's  Co.  Litt.  10  b.,  n.  2,  the  case  is 
somewhat  diflbrently  stated  :  Thus;  Harpur  having 
a  son  and  four  daughters,  viz.  A .,  /i.,  C,  and  J9., 
devises  to  the  son  in  tail,  remainder  to  B.  and  C  for 
life,  remainder  proximo  consanguinitatis  et  sanguinis 
of  the  devisor;  and,  Easter ^  17  Jac.j  by  two  Justices 

(y)  25  b.  (r)  Palm.  11.  303 ;  Co.  Litt.  10  b.  n.  2. 
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1S43.       against  one,  the  remainder  vests  in  aU  the  daughters 

Winter     when  the  son  dies  without  issue.     But  afterwards, 

»•  Michaelmas^  20  Jac^per  totam  Curianij  it  vests  in  the 

*    eldest  daughter  only,  and  not  in  all  the  daughters ; 

Si^^Tudges.  fi^*»  because  proximo;  second,  because    an   express 
— - .      estate  is  limited  to  two  of  the  daughters :  Perinum 
Taunton,     V.  Pierce.     If  the  limitation  here  had  been  to  the 
"first  heir,"  and  not  to  the  " first  male  heir,"  and  the 
question  had  been  between  the   five  daughters,  this 
authority  appears  to  determine  it  in  favour  of  the 
eldest ;  and  if,  as  between  the  daughters,  Mary  would 
be  entitled  to  preference,  Matthew  Perrattj  as  her 
representative,  is  equally  so.    But  against  this  it  may 
be  said  that  M.  Perratt  is  one  degree  further  re- 
moved from  Richard  Chilcott  than  T.  Chilcott  Winter^ 
whose  brother  and  heir,  Isaac  Winter^  the  lessor  of 
the  plaintiff,  is,  and  therefore  that  /.  lVinter*s  title  is 
the  better  one ;  and  for  this  may  be  cited  a  passage  in 
Co.  Litt.  10  b.,  where  Lord  Coke,  having  illustrated 
the  difference  between  right  of  representation  and  right 
of  propinquity  in  the  law  of  descent,  and  given  the 
preference  to  the  right  of  representation,  though  the 
party  be  more  distant,  says,  "  but  here  ariseth  a  diver- 
sity in  law  between   next  of  blood   inheritable  by 
descent,  and  next  of  blood  capable  by  purchase ;  and 
therefore  in  the  case  before  mentioned,  if  a  lease  for 
life  were  made  to  A.,  the  remainder  to  his  next  of 
blood  in  fee,  in  this  case  it  hath  been  said  D.  shall 
take  the  remainder  because  he  is  next  of  blood,  and 
capable  by  purchase,   though  he  be  not  legally  next 
to  take  as  heir  by  descent.''     The  like  is  laid  down 
in  Bro.  tit.  Done  and  Remainder^  20.     But  to  this  I 
answer,  that  the  remainder  here  is  not  to  the  next  of 
blood  of  Richard  the  uncle,  but  to  the   "  first  male 
heir,"  which  leaves  the  question  open  in  what  sense 
heir  male  is  to  be  first  ?     1  think,  first  in  the  character 
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of  heir,  that  is,  by  right  of  representation,  in  worthi-        1848. 
ness  and  dignity  of  blood,  and  not  in  nearness  of 
kindred.     And  this  will  be  expounding  the  will  ac- 
cording to  the  before-mentioned  rule  of  Lord  HaUj 
in  Pibus  V.  Mitford.  Sfjudle?' 

In  answer  to  the  fifth  question,  I  am  of  opinion  -— . 
that  the  remainder,  if  once  vested  in  interest  in  any  Taunton. 
person,  could  not  open  or  become  devested,  so  as  to 
admit  another  person  in  preference  to  the  person  in 
whom  it  had  so  vested.  There  are  instances  in  which 
a  remainder  may  open  and  let  in  newly  accruing  in- 
terests :  as  where  a  contingent  remainder  is  limited  to 
the  use  of  several,  who  do  not  all  become  capable  at 
the  same  time,  notwithstanding  it  vests  in  the  person 
first  becoming  capable,  yet  it  shall  devest  as  to  the 
proportions  of  persons  afterwards  becoming  capable, 
after  the  determination  of  the  particular  estates  («). 
Under  the  circumstances  of  this  case  it  is  not  neces- 
sary to  pursue  this  doctrine  at  length.  Here,  the 
remainder  was  contingent  until  the  death  of  Mary 
Bishop,  and  it  then  I  think  vested  in  Matthew  Perratt 
as  a  purchaser ;  and  the  general  rule  is,  that  where  a 
remainder  once  vests  in  one  as  a  purchaser,  it  shall 
not  afterwards  devest  on  the  birth  of  a  nearer  heir; 
Bro.  tit.  Done  &  Rem.,  pi.  21 ;  but  shall  run  in  a  course 
of  common  descent ;  Southcote  v.  Stowell  (<).  Here 
then  if  it  had  once  vested  in  any  other  person  as  the 
first  heir  male,  it  would  not  have  opened  or  have  been 
devested  to  let  in  Matthew  Perratt. 

Mr.  Justice  Bosanquet : — The  answers  to  be  given 
to  the  several  questions  proposed  by  your  Lordships 
depend  so  much  upon  each  other,  that  I  must  request 
permission  first  to  examine  the  various  points  which 

(5)  Fearne,  Cont.  Rem.  (0  1  Mod.  226. 
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1843,        they  appear  to  me  to  involve ;  and  having  so  done,  to 
WiNTBB     ^^^^  ^y  ^^^^^^  opinion  upon  each  question  proposed, 

_    V-  as  the  result  of  such  examination.     In  attempting  to 

Pbbratt.  .  ...  .  1  II.  * 

put  a  construction  upon  a  vfill  so  singular  as  tnai 

ule  Jud^  which  I  am  now  required  to  expound,  I  could  nd 

venture  with  confidence  to  pronounce  a  very  decided 

Mr.  Justice         .    .  .^  .  .  .i    ^       •    •  j-ir       * 

BfiMnquet.    opinion,  even  if  1  were  ignorant  that  opinions  difieient 

from  my  own  had  already  been  judicially  declared. 
In  obedience  however  to  your  Lordships'  commands, 
I  have  endeavoured  to  ascertain  the  legal  effect  of  the 
testator's  disposition  ;  and  having  formed  an  opinion 
in  favour  of  the  claim  of  Matthew  Perrattj  the  grand- 
son of  the  eldest  daughter  of  Richard  Chilcott^  I  do 
not  think  myself  at  liberty  to  say  that  the  terms  of 
the  instrument  are  too  ambiguous  to  admit  of  reliance 
being  placed  upon  my  interpretation  of  it,  though  it 
is  by  no  means  impossible  that  when  your  Lordships 
shall  have  heard  the  different  opinions  which  prevail 
among  the  Judges,  your  Lordships  may  be  induced  to 
consider  all  the  constructions  suggested  by  them  as 
too  uncertain  to  exclude  the  claim  of  the  heir  at  law. 
The  first  point  to  be  considered  is,  what  estate  in 
remainder  has  the  testator  given  by  the  devise  to  the 
first  male  heir  of  the  branch  of  his  uncle  Richard 
Chilcott's  family?  The  words  "male  heir,''  as  here 
used,  designate  some  particular  person  who  is  to  take 
in  remainder  after  the  termination  of  another  estate. 
Such  words  may  be  used  as  descriptive  of  an  indi- 
vidual as  well  as  any  other  terra,  if  apparently  used 
with  that  intent;  and  as  there  are  no  words  which 
give  or  imply  a  preceding  freehold,  they  must  operate 
as  words  of  purchase.  They  are  followed  by  no 
words  of  limitation :  they  do  not  of  themselves  im- 
port a  description  of  a  class  of  persons,  but  are  in  the 
singular  number,  and  in  terms  confined  to  an  indi- 
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vidual  person.  Standing  alone,  therefore,  they  would 
not  carry  any  estate  of  inheritance.  A  devise  to  the 
heirs  of  the  body  of/.  S.,  indeed,  will  carry  an  estate 
tail  per  formam  doni,  under  which  the  devisee  would 
take  id  the  same  manner  as  if  the  estate  had  descended 
to  him  from  J.  S.  Yet  supposing  the  words  '*  male 
heir  of  J.  5."  in  a  will  to  have  the  same  efiect  as 
**  heirs  of  the  body  of  J.  5.,"  still,  if  it  shall  appear, 
as  I  think  it  must  for  the  reasons  hereafter  given, 
that  the  devisee  could  not  represent  R.  Chilcott  or  his 
daughters  in  such  a  way  as  to  have  taken  the  estate 
by  descent  if  first  given  to  R.  C.  or  his  daughters, 
the  devisee  cannot  take  an  estate  tail.  Considering 
the  words,  then,  as  descriptive  of  an  individual,  and 
primA  facie  carrying  only  an  estate  for  life,  yet  being 
followed  by  words  of  charge  upon  the  person  of  the 
individual  to  whom  the  estate  is  limited,  he  will 
take  a  fee  notwithstanding  the  absence  of  words  of 
limitation. 

The  next  point  to  be  considered  is,  what  description 
of  person  did  the  testator  designate  by  the  words 
which  have  been  used  ?  According  to  a  general  and 
long-established  rule  of  law,  a  person  does  not  take 
by  purchase,  even  under  a  will,  by  the  words  "  heir 
male,"  unless  he  be  also  very  heir  as  well  as  male. 
He  may  take  as  heir  male  by  purchase,  though  he 
claim  through  a  female,  which  he  could  not  do  by 
descent;  but  according  to  the  above  general  rule, 
he  must  be  heir  general  as  well  as  male.  This  rule, 
however,  like  other  general  rules  respecting  the  in- 
terpretation of  wills,  is  not  so  inflexible  that  it  may 
not  be  relaxed  if  the  testator's  intention  to  the  con- 
trary appear  by  demonstration  plain.  It  may  be  ad- 
mitted that  words  of  art  are  to  be  construed  accord- 
ing to  their  technical  sense,  unless  upon  the  whole 
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1843.        will  it  is  plain  that  the  testator  did  not  so  intend, 

WiNi-ER     ^^^  ^^^*  ^^^  words  *'  heir  male"  are  words  of  ait 

»•  But  the  whole  will,  and  every  word  contained  in  itt 

*     as  well  as  its  application  to  the  object  of  it  at  the 

Sle  Judce^f  time  when  it  was  made,  are  to  be  taken   into  con- 

.      sideration.     Does  it  then  plainly  appear  that  the  tes- 

Bosanquet.  tator  did  not  mean  to  use  the  words  ^*  heir  male"  in 
the  strict  sense  which  the  law  primd  facit  ascribes  to 
them  ?  R.  Chilcott  was  dead,  having  left  five  daugh- 
ters, who  were  his  coheirs ;  and  their  respective  heirs 
collectively  would  be  the  heir  of  the  stock  of  R.  Chil- 
cott. Of  these  five  daughters  the  four  youngest  had 
sons,  and  the  eldest  had  none,  but  daughters  only. 
It  is  clear  the  testator  intended  the  whole  inheritance 
to  go  to  one  person,  for  the  devise  is  to  the  first  male 
heir,  "  male  heir"  in  the  singular  number,  and  "the 
first."  But  no  son  or  other  male  descendant  of  any 
of  R.  Chilcotfs  daughters  could  be  complete  male 
heir  either  of  JR.  Chilcott  or  his  family,  except  upim 
the  failure  of  male  descendants  of  all  his  dauirbters 
but  one.  It  is  scarcely  possible,  therefore,  to  suppose 
that  the  testator  could  intend  that  no  one  of  /?.  Ckii- 
cotfs  family  should  take  anything  except  in  such  an 
extraordinary  event  as  that  of  the  entire  heirship 
having  centred  in  a  single  male.  A  son  or  grandson 
of  one  of  the  daughters  might  be  heir  male  of  his 
own  mother  or  grandmother,  but  he  would  not  be 
complete  heir  of  any  of  the  other  daughters  who  left 
children,  whether  male  or  female.  Further,  it  appears 
from  the  use  of  the  word  ''  first,"  that  the  testator 
intended  priority  of  some  kind.  But  among  coheirs 
there  is  no  priority  by  law.  In  this  respect,  there- 
fore, some  peculiar  meaning  must  also  be  ascribed 
to  the  word  **  heir,"  as  employed  in  this  will.  Fur- 
ther still,  no  person  can  be  heir  in  the  strict  legal 
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sense  whose  ancestor  is  living;  nemo  est  hcercs  viventis;        1843. 
and  it  is  contended  that  the  testator's   description      Winter 
must  be  confined  to  a  male  who  should  have  survived     p   "• 

his  mother.     Now  it  is  found  in  this  case  that  the        

testator  well  knew  the  state  of  the  family  at  the  time  Sfj  judge^s^ 
when  he  devised  the  remainder  by  the  words  **  first  ■— - . 
heir  male."  John  Chilcott  then  had  no  son ;  and  if  BoBonquet. 
he  should  not  have  any  (as  he  had  not),  this  remain- 
der was  to  come  into  possession  upon  the  deaths  of 
the  testator's  wife  and  her  two  sisters,  an  event  which 
might  reasonably  be  expected  to  happen  at  no  great 
distance  of  time  after  the  testator's  own  death.  The 
testator  not  only  knew  that  the  five  daughters  of 
Richard  Chilcott  were  living,  but  he  speaks  of  them 
in  his  will,  and  directs  legacies  to  be  paid  to  such  of 
them  as  should  be  living  when  the  remainder  should 
fall  into  possession  ;  from  which  the  expectation  of 
the  testator  plainly  appears,  that  the  estate  of  the 
person  described  as  male  heir  would  probably  come 
into  possession  during  the  lives  of  at  least  some  of  the 
daughters.  Is  it  a  rational  intention  to  impute  to  the 
maker  of  this  will  (as  such  intention  is  to  be  collected 
from  the  terms  of  it),  that  if  all  the  daughters  should 
survive  the  time  for  taking  possession,  the  whole 
estate  should  pass  from  all  the  males  of  R.  Chilcott'^ 
branch  of  the  family,  and  that  all  the  daughters 
should  lose  their  legacies?  Yet  such  must  be  the 
effect  of  construing  the  word  "  heir"  strictly  according 
to  the  maxim  nemo  est  hceres  viventis. 

Lord  Hardwicke  (m),  upon  the  rehearing  a  decree 
of  Lord  Cowpei\  who  had  held  a  younger  brother  to 
be  capable  of  taking  as  heir  male  under  a  devise  to 
the  heir  male  of  the  body  of  the  testator's  great 

(tt)  Brown  v.  Barkham,  Pr.  Ch.  442-461. 
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1848.  grandfather,  though  the  daughter  of  an  elder  brother 
Winter  ^^  ^^^^  general,  divided  the  case  into  two  questioDs: 
_    ^'  first,  whether  it  was  an  established  rule  that  he  who 

xSRRATT 

--—  '     claims  as  heir  male  by  purchase  must  be  general  heir 
the^Ju^es.    ^  ^^^^  ^  nearest  male  descendant;  and  secondly, 

,,  --—  .      whether  the  apparent  intent  of  a  testator  to  the  ccm- 
Mr.  JuBtice  ^'^  .  ,  ,      , 

Boianquei.  trary  may  not  create  an  exception  to  the  general  rule. 
He  then  says,  with  respect  to  the  rule  itself,  that  if 
the  doctrine  had  been  res  integra,  he  was  so  fully 
convinced  of  the  unreasonableness  of  it  that  he  never 
would  have  established  it.  But  when  a  rule  of  law 
has  long  prevailed,  it  ought  to  be  supported  though 
it  be  not  strictly  agreeable  to  natural  reason  ;  for  in 
many  instances  it  is  more  material  that  the  law  should 
be  settled  than  how  it  is  settled.  He  then  proceeds  to 
consider  the  second  question ;  and  after  stating  seve- 
ral authorities  to  show  there  might  be  exceptions  to 
the  general  rule,  he  pointed  out  the  particular  cir- 
cumstances which  he  relied  upon  in  the  case  before 
him ;  and  on  account  of  those  only,  affirmed  Lord 
Cowper's  decree.  We  have  therefore  the  authority  of 
Lord  Hardwicke,  while  assenting  to  the  rule,  admit- 
ting that  it  is  not  indispensable  that  the  devisee  should 
in  all  cases  be  complete  heir  in  every  sense  of  the 
word,  and  acting  upon  that  admission.  It  has  been 
already  shown  that  the  manifest  objects  of  the  present 
will  must  be  defeated,  unless  a  coheir  can  be  con- 
sidered as  heir.  If  then  the  testator  has  not  employed 
the  word  heir  in  its  full  and  absolute,  and  strictly 
legal  sense,  to  what  extent  is  the  construction  to  be 
enlarged  ? 

Notwithstanding  the  strictness  with  which  the  rule 
has  generally  prevailed,  and  the  apparent  application 
to  it  of  the  maxim  7iemo  est  hceres  vivefitis,  h  has  been 
determined  by  the  very  high  authority  of  your  Lord- 
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ships'  House,  in  more  instances  than  one,  that  the        1848. 
word  heir  may  be  construed  to  mean  heir  apparent,      Winter 
if  the  context   of  the   will  so  require.     Thus,  in  a     p^^^^^ 
case  which   arose   upon  the  will  of  one    Wilks^  a        - — 
devise  in  remainder  **  to  the  heirs  male  of  the  body   the^Judgea. 
of  Robert  Durdant  now  living,"  was  determined  in        -j— 
this  House,  in  a  case  of  James  v.  Richardson  (x),  in    Boumquet^ 
conformity  with  a  judgment  of  the  King's  Bench, 
which  had  been  reversed  in  the  Exchequer  Chamber, 
to  be  a  remainder  vested  in  the  heir  apparent  of 
Robert  Durdant.     And  in  another  case  which  after- 
wards arose  upon  the  same  will,  Burchett  v.  Dnr- 
dant{y)y  the  Courts  of  King's  Bench  and  Exchequer 
Chamber   held   themselves   bound  by   the   previous 
decision  of  the  House.     Again,  in  Darbison  v.  Beau- 
mont (z)y  a  case  arose  upon  another  will  containing 
a  devise  in  remainder  "  to  the  heirs  male  of  the  body 
of  JElizabeth  Long^  wife   of  R.  Long,  lawfully  be- 
gotten."    A  legacy  was  given  to  Elizabeth  Long, 
and  her  three  sons  were  named  in  the  will ;  by  which 
it  appeared  that  the  testator  knew  that  she  was  living, 
and  then  had  three  sons.     The  Court  of  Exchequer, 
by  a  majority  of  the  Judges,  held  that  the  eldest  son, 
during  the  life  of  his  mother,  might  sustain  his  claim 
to  the  remainder,  being  heir  apparent;  and  though 
their  judgment  was  reversed  by  the  two  Chief  Justices 
in  the  Exchequer  Chamber,  it  was  affirmed  in  this 
House. 

These  decisions  of  the  highest  tribunal  must  be 
esteemed  binding  and  conclusive  upon  the  Judges  of 
Westminster  Hall,  in  any  case  which  cannot  in  prin- 

(x)  Sir  T.  Jones.  99;  1  Vent.  334;  1  Eq.  Cas.  Abr.  214;  Sir 
T.  Raym.  330.         (y)  2  Vent.  311  ;  3  Keb.  831 ;  Pollexf.  457. 

(2)  1  P.  Wms.  229  ;  Fortesc.  18  ;  2  Equity  Cases  Abr.  S33, 
pi.  3. 
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V. 
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ciple  be  distinguished  from  them.  It  must  indeed 
be  admitted  that  several  very  learned  persons  have 
hesitated  to  acquiesce  in  the  doctrine  which  they 
established ;  yet  we  find  the  doctrine  recognised  by 

Stf  Judjesf  Lord  Chief  Baron  Gilbert,  in  his  Treatise  on  U$e$ 
.      and  Trusts,  p.  25,  who  there  says,  "  If  an  estate  for 

Batanquet.  life  be  devised  to  A.  during  the  life  oi  B.  \n  trust  for 
-B.,  and  after  the  decease  of  B.  to  the  heirs  male  of 
the  body  of  him  the  said  B.  "  now  living,"  that  is  a 
remainder  vested  in  the  heirs  of  B. ;  for  "  heir  now 
living,"  in  a  devise,  must  be  taken  as  a  periphrasis  of 
the  heir  apparent,  who  is  called  heir  in  law,  as  may 
be  observed  by  the  words  quare  filium  et  htBredm 
rapuit."  The  language  of  the  Statute  of  Treason 
(25  Edw.  3)  might  also  have  been  added  as  an  in- 
stance, in  which  the  heir  apparent  to  the  Crown  is 
called  the  King's  and  Queen's  eldest  son  and  heir. 
And  in  a  caseofGoodrightdem.  Brooking  v.  fVhite{a\ 
which  was  a  devise  to  the  heirs  of  the  testators 
daughter  M.  fV.^  to  whom  he  had  given  a  term  and 
an  annuity,  and  made  her  sole  executrix  and  rea- 
duary  legatee,  the  Court  of  Common  Pleas  sustained 
the  claim  of  the  son  of  M.  IF.  during  his  mother's 
life ;  De  Grey,  C.  J.,  saying  that  the  testator  took 
notice  that  his  daughter  was  living  by  leaving  her  a 
term  and  a  subsequent  annuity,  and  meant  that 
a  present  interest  should  vest  in  her  heir,  that  is,  her 
heir  apparent,  during  her  life.  I  cannot  suggest  any 
distinction  between  tliese  cases  and  the  present,  which 
militates  against  the  adoption  of  a  similar  construction 
in  favour  of  any  male  descendant  of  the  daughters  of 
R.  Chilcottj  who  can  establish  his  claim  to  be  con- 
sidered as  heir  apparent.      The  knowledge    of  the 


(a)  2  W.  Blacks.  1010. 


^ 


CASES  IN  THE  HOUSE  OF  LORDS. 


eni 


testator  that  all  the  daughters,  and  the  sons  of  four 
of  them,  who  were  heirs  apparent  to  their  respective 
mothers,  were  living  at  the  date  of  the  will,  and  the 
direction  that  the  devisee  should  pay  legacies  to  the 
daughters,  as  already  noticed,  when  the  remainder 
should  fall  into  possession,  are  circumstances  at  least 
as  strong  as  those  contained  in  any  of  the  above  cases, 
and  exclude  the  supposition  that  all  benefit  both  to 
the  devisee  and  the  legatees  was  to  fall  to  the  ground, 
unless  the  devisee's  own  mother  happened  to  be 
dead. 

If  the  word  "  heir  "  can  be  construed  to  mean  heir 
apparent,  the  next  consideration  will  be,  in  what 
sensQ  is  the  word  "  first "  to  be  understood  ?  Does  it 
import  priority  of  birth,  priority  of  degree,  or  priority 
of  line?  As  it  appears  that  four  of  R.  Chilcott's 
daughters  had  sons  born  in  the  lifetime  of  the  testator, 
all  well  known  to  him,  it  is  very  improbable  that  if 
he  meant  priority  of  birth,  he  should  not  have  named 
the  person  who  then  stood  first  according  to  that 
priority.  But  when  it  is  observed  that  the  four 
younger  daughters  had  sons  already  born,  and  the 
eldest  had  no  son,  the  probability  is  very  strong  that, 
in  making  use  of  the  general  expression  "  first  heir 
male,"  he  intended  to  embrace  the  line  of  the  eldest 
daughter,  for  the  purpose  of  giving  her  descendants 
priority  in  case  she  should  have  issue  male. 

In  the  transmission  of  real  estates  by  descent,  the 
law  has  adopted  no  distinction  between  several 
daughters  on  account  of  priority  of  birth,  nor  be- 
tween their  respective  descendants  on  account  of 
comparative  proximity  to  the  common  ancestor,  nor 
between  the  lines  of  the  several  daughters  on  account 
of  priority  to  each  other :  yet  it  is  clear,  that  of  all 
the  descendants  of  R.  Chilcott^  one  person  only  was 
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1843.  to  take  the  remainder,  and  that  the  testator  meant 
WiNTBR  priority  of  some  kind.  It  is  said  in  Co.  Litt.  25  b., 
Pbbratt  ^^  l^wids  be  devised  to  one  for  life,  the  remainder  to 
.-7-  the  next  heir  male  of  B.  in  tail,  and  B.  hath  issue 
t£  Judges,  ^^o  daughters,  and  each  of  them  hath  issue  a  son, 
Mr^Justioe  ^°^  ^^^  father  and  daughters  die,  some  say  the 
Bomquti.  remainder  is  void  for  uncertainty ;  some  say  the  eldest 
shall  take,  because  he  is  the  worthiest ;  and  others 
say  that  both  of  them  shall  take,  for  that  both  make 
but  one  heir.  Lord  Coke  expresses  no  opinion  of  his 
own,  but  if  the  last  be  that  to  which  he  is  incliued, 
as  is  usually  implied,  his  opinion  would  be  against 
any  distinction  in  favour  of  the  son  of  the  eldest 
daughter,  upon  a  mere  devise  to  the  next  male  heir. 
But  in  Hale's  MSS  ,  cited  in  the  notes  to  Co.  Litt. 
10  b.,  by  Mr.  Hargrave,  is  the  following:  "  HavfiHTj 
&c. — [The  learned  Judge  read  the  note  as  before  read 
by  Mr,  Justice  Taunton^  supra^  p.  621-2.] — ^This  case 
cannot  indeed  be  considered  as  a  distinct  authority, 
that  under  a  mere  devise  to  the  next  heir  male,  the 
son  of  the  eldest  daughter  would  take  to  the  exclu- 
sion of  the  others  ;  for  although  the  Judges  expressed 
an  opinion  in  favour  of  the  eldest  daughter,  yet 
according  to  the  reports  of  the  case  in  Palmer^  11 
&  303,  intitled  of  the  17  &  20  Jac,  the  question 
having  been  twice  brought  in  judgment,  the  Judges 
did  not  agree  in  the  reasons  for  their  opinions ;  some 
of  them  considering  the  eldest  daughter  entitled  to 
preference  by  the  terms  of  the  devise ;  and  others 
relying  upon  an  express  estate  being  given  to  the  two 
younger  sisters,  which  excluded  them,  by  implication, 
from  taking  the  estate  under  the  devise  in  question. 
But  it  is  an  authority  to  this  extent,  that  a  devise  to 
the  next  in  blood  will  be  confined  to  the  eldest  of 
several  daughters,  if  it  can  be  implied  from  the  will 
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that  a  preference  of  the  eldest   was  in  view.     We        1848. 
must  therefore  look  to  the  will  itself,  and  endeavour     winter 
to  ascertain  whether  any  preference  is  to  be  collected  ^* 

from  it,  regard  being  had  both  to  the  terms  of  the        -— • 

will  and  the  situation  of  the  family.     The  terms  of  tfe  Jadge«. 

the  will  are  very  peculiar.     The  testator  was  the  son  ^  — -  . 

niii  /f  11  -rr  ITT  1       ^^*  Justice 

of  the  eldest  of  three  brothers,  EmanueU  John^  and  Boianquei. 
Richard  Chilcott  John  Chilcott,  mentioned  in  the 
will,  was  the  son  of  the  testator's  eldest  uncle,  and 
by  his  decease  had  become  the  representative  of  the 
next  branch  of  the  family  to  that  of  the  testator's. 
To  him,  or  to  his  heir  male,  if  any,  the  testator  gave 
the  lands  in  question  after  the  deaths  of  his  wife  and 
her  sister.  And  if  no  male  heir  lawfully  begotten  by 
the  said  John  Chilcott ^  then  the  above  lands  to  fall 
to  the  first  male  heir  of  the  branch  of  his  uncle 
Richard  Chilcott's  family.  This  R.  Chilcott  was 
the  testator's  second  uncle,  and  his  five  daughters 
then  living  had,  by  his  death,  become  the  represen- 
tatives of  his  branch  of  the  family. 

The  testator  appears  to  have  wished  to  give  his 
whole  estate  to  a  male  of  a  familv,  of  which  all  the 
Stocks  then  existing  were  females.  Had  the  stocks 
been  males,  the  estate  would  have  gone  according  to 
the  priority  of  lives.  What  is  then  the  fair  import 
of  the  devise  which  he  has  made  ?  Is  it  not  a  devise 
to  the  heir  male  who  shall  be  found  to  stand  first  in 
-R.  Chilcott's  branch  of  the  family  pedigree  ?  A  pedi- 
gree is  commonly  called  the  family  tree,  and  a  branch 
of  it  is  that  portion  of  the  pedigree  which  arises  from 
any  particular  member  of  it.  The  words,  indeed,  are 
not  exactly  arranged  in  the  devise  as  I  have  supposed. 
They  are,  "  first  male  heir  of  the  branch  of  my  uncle 
R.  Chilcott's  family."  Such  a  collocation  of  the 
words,  if  strictly  taken,  give  no  meaning  whatever  td 
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1848.        the  word  "  branch,"  distinct  from  the  word  "  family;" 
Winter     ^^^  ^ven  supposing  the  word  '*  family"  to  be  construed 
Pbrbatt.    ^^"ghters,  or  descendants,  or  issue,  the  expression 
.-7—        "  the  branch  of  R.  Chilcott's  daughters,  or  descend- 
th^^Judges.   *^ts,  or  issue,"  would  be  without  meaning.     I  think, 
jj^  "TT.      therefore,  that  the  words  must  necessarily  be  read, 
Boiomquet.    "  first  male  heir  of  my  uncle  R.  Chilcotfs  branch  of 
the  family."     If  so  read,  the  word  "  family"  will  im- 
port the  whole  family  or  pedigree  of  the  ChilcotU, 
and  R.  Chilcoti's  branch  of  the  family  that  portion  of 
the  pedigree  which  issues  from  R.  Chilcoti ;  and  the 
first  male  heir  of  that  branch  will,  by  a  very  natural 
construction,  import  the  first  male  heir  (or  heir  appa- 
rent), according  to  the  priority  of  the  lives  in  that 
pedigree.     Such  appears  to  me  to  be  a  much  more 
natural  construction  than  that  of  heir  apparent  first 
bom,  and  more  consistent  with  the  apparent  views 
of  the  person  who  was  pursuing  the  branches  of  his 
family  according  to  their  order,  and  who,  finding 
females  only  as  the  representatives  of  the  third  branch, 
was  seeking  the  means  of  establishing  a  male  repre- 
sentative, or  htBres  factus,  of  it.     This  view  of  the 
subject  is  much  strengthened  by  adverting  to  the 
situation  of  the  family  when  the  testator  made  his 
will.    The  four  younger  daughters  of  R.  Chilcott  had 
sons  already  born ;  and  the  son  of  the  eldest  of  them 
was  born  before  any  of  the  others.     If  the  testator 
intended  the  first  heir  apparent  that  should  be  bom 
to  take,  the  object  was  before  his  eyes^  and  he  had 
only  to  name  him,  as  he  named  John  Chilcott^  the 
son  of  his  deceased  uncle  John  ;  but  instead  of  nam- 
ing any  of  the  heirs  apparent  of  the  four  youngest 
daughters,  he  thought  fit  to  employ  an  expression 
calculated  to  embrace  an  heir  apparent  of  the  eldest 
daughter,  who  had  then  no  son  or  other  male  descen- 
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dant ;  and  by  words  of  the  singular  number,  "  first 
male  heir/'  to  confirm  his  disposition  to  one  person. 
All  these  circumstances  lead  me  to  the  conclusion 
that  the  testator  intended  priority  of  line  rather  than 
priority  of  birth.  If  then  priority  of  line  was  intended 
rather  than  priority  of  birth,  is  this  sort  of  priority  to 
be  continued  throughout  the  first  line,  or  is  proximity 
of  degree  to  prevail  over  priority  of  line?  In  the 
transmission  of  real  property  by  heirship,  all  the  de- 
scendants of  the  first  line,  however  remote,  are  pre- 
ferred to  the  nearest  members  of  the  second.  If, 
therefore,  Mary  Bishop  and  Joan  Winter  had  been 
male  instead  of  female  stocks,  there  is  no  doubt  that 
the  grandson  of  the  former  would  be  esteemed  heir 
of  /?.  Chilcotf^  branch  of  the  family,  in  preference  to 
the  latter ;  and  in  a  devise  to  the  heir  male  of  R. 
Chilcott,  the  grandson  of  his  eldest  son  taking  by 
purchase,  though  claiming  through  a  daughter,  would 
be  esteemed  heir  male,  being  both  heir  and  male,  in 
preference  to  the  son  of  the  second  son. 

To  me  it  appears,  that  although  the  testator  has 
passed  over  the  daughters  of  R.  Chilcott  in  the  devise 
of  the  estate,  the  descendants  of  those  daughters  are 
intended  to  be  treated  in  the  same  manner  as  if  the 
places  occupied  by  the  daughters  in  the  pedigree  had 
been  occupied  by  males.  It  may  here  be  observed, 
that  although  the  law  considers  all  the  daughters  as 
standing  in  cequalijure  in  respect  of  inheritance,  yet, 
that  in  certain  cases  where  selection  is  required,  a 
preference  is  given  to  the  eldest  coparcener,  and 
such  privilege  will  descend  if  it  does  not  arise  from 
her  own  act.  Thus,  if  there  be  divers  coparceners  of 
an  advowson,  and  they  cannot  agree  to  present,  the 
law  doth  give  the  first  presentment  to  the  eldest; 
and  this  privilege  shall  descend  to  her  issue,  nay,  her 
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1B43«       assignee  shall  have  it.     So,  if  parceners  agree  that 

WjiiTBB     p^itition  shall  be  made  by  friends,  the  law  gives  the 

p   ^'         first  claim  to  the  eldest ;  but  this  privilege  deacendeth 

-7-        not  to  the  issue,  but  the  next  eldest  shall  have  it;  for 

theTudges.   th^re  is  a  diversity  to  be  observed  between  this  case 

M  "jujiti      ^^  ^  partition  or  deed  by  the  act  of  the  parties,  far 

Batanquet.    then  the  privilege  of  election  shall  not  descend  to  her 

issue;   and  when  the  law  doth  give  any  privilege 

without  her  act,  then  that  privilege  shall  descend; 

Co.  Liu.  166  b.      If,  therefore,  an  advowson  devised 

to  R.  Chilcott  had  descended  to  his  five  daughters, 

and  the  church  had  become  void,  the  eldest  daughter, 

in  the  absence  of  agreement,  would  have  been  entitled 

to  present  to  the  first  turn,  and  if  she  was  dead^  her 

descendants,  in  preference  to  the  second  daughter. 

This  brings  me  to  consider  whether  Matthem 
Perrattf  the  grandson  of  Mary  Bishop^  the  eldest 
daughter,  at  the  time  when  the  particular  estates 
determined,  viz.  in  1820,  answered  the  description 
contained  in  the  will,  according  to  the  principles  of 
construction  I  have  endeavoured  to  establish.  Jkfary 
Bishofy  his  grandmother,  died  in  1799,  leaving  jBfi- 
zabethy  her  eldest  daughter,  married  in  1794  to  John 
DerJiam  Perrattj  and  three  other  daughters.  JStiza- 
hethj  in  1795,  bore  a  son,  Matthew  Perrattf  who,  as 
well  as  his  mother,  Elizabeth  Perrattf  and  her  three 
sisters,  are  still  living.  Elizabeth  Perratt  therefore, 
and  her  three  sisters,  became  in  1799  coheirs  of  their 
mother,  Mary  Bishop^  the  eldest  daughter  of  -R. 
Chilcott;  and  Matthew  Perratt  then  became  heir 
apparent  of  his  mother,  the  eldest  of  those  coheirs. 
Now  if  the  disposition  of  this  will,  when  applied  to 
the  state  of  the  family  at  the  time  when  it  was  made, 
necessarily  shows  that  the  person  designated  as  the 
first  male  heir  was  not  intended  to  be  complete  and 
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entire  heir,  but  might  sufficiently  answer  the  descrip-       <i843. 
tion  of  heir  of  one  of  the  several  coheirs  of  M.  Chil^     Winter 
cottj  I  cannot  see  any  distinction  in  principle  between  v, 

a  person  who  is  heir  to  one  coheir  who  represents  a        

fifth,  and  one  who  represents  a  portion  only  of  a  fifth.    {Jj^^j^d^'es^ 
In  the  present  case  Winter  is  heir  apparent  to  the        — . 
daughter  of  the  second  line,  who  represents  one-fifth    Botanquet. 
of  the  stock  of  M.  Chilcott ;  and  Matthew  Perratt  is 
heir  apparent  to  the  granddaughter  of  the  first  line, 
who  represents  one-fourth  of  one-fifth  of  M.  Chilcotfs 
stock.     But  Matthew  Perratt^  as  heir  apparent,  and 
a  male  of  the  first  line,  stands  first,  according  to  my 
view  of  the  subject,  in  R.  Chilcotfs  branch  of  the 
family  pedigree,  and  is  consequently  the  person  an- 
swering the  description  pointed  out  by  the  testator. 
This  character  was  perfectly  in  him  when  his  grand- 
mother died  in  1799.      From  1795,  when   he  was 
born,  till  1799  he  was  only  heir  presumptive,  because 
his  grandmother,  in  contemplation  of  law,  might  have 
had  a  son,  but  in  1799  his  character  of  heir  apparent 
was  complete ;  and  then,  I  think,  but  not  till  then, 
the  remainder  first  vested  in  interest.     Till  that  time, 
it  appears  to  me  that  the  remainder  was  contingent. 
No  person  before  that  time  could  be  said  to  fill  the 
entire  character  of  first  male  heir,  in  the  sense  which 
I  have  ascribed  to  it.     So  long  as  the  first  line  re- 
mained without  a  male  heir  apparent,  the  title  of 
every  other  male  of  the  family  to  the  character  of 
first  male  heir  was  dependent  on  contingency;  and  as 
the  person  described  was  to  take  in  fee,  the  remainder 
could  not  vest  in  any  one  during  the  uncertainty  as  to 
the  person  to  whom  the  devise  could  apply ;  Feame, 
Cont.  Rem.,  c.  1,  s.  8. 

These   considerations    induce    me   to   answer  the 
u  u  4 
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I84d«       several   questions  proposed   by   your   Lordships,  as 
w^B     follows,  viz.:— 

Perratt.        ^^^'  That  the  remainder  to  the  first  male  heir  of 

.-7-        the   branch   of  the   family   of  the   testator's   uncle, 

the  Judges.  Richard  Chilcotty  is  a  remainder  in  fee. 

Mr."ju8tice       ^^^Y'  "^^^^  th^  expression  "  first  male  heir"  was 

BoionquH.    used  by  the  testator  to  denote  a  person  of  whom  an 

ancestor  might  be  living. 

3dly.  That  this  remainder  vested  in  interest  in 
1799,  when  Mary  Bishop  died. 

4thly.  That  this  remainder  first  vested  in  interest 
in  Matthew  Perratt. 

5thly.  That  the  remainder,  if  once  vested,  could 
not  open  or  become  devested,  so  as  to  admit  another 
person  in  preference  to  the  person  in  whom  it  had 
vested. 

Mr.  J]jw*|ce  Mr.  Justice  LittledaU  adhered  to  the  opinion  which 
he  had  delivered  in  the  Court  of  Queen's  Bench  (6). 
His  answers  to  the  questions  were : — 

1st.  That  the  remainder  was  a  remainder  in  fee 
simple. 

2d.  That  the  expression  "first  male  heir"  did  not 
denote  a  person  of  whom  an  ancestor  might  be  living, 
but  meant  the  heir  of  a  deceased  ancestor. 

3d.  That  the  remainder  vested  in  interest  in  1804, 
on  the  death  of  Betty  Viney. 

4th.  That  it  then  vested  in  interest  in  her  son 
Thomas  Viney. 

6th.  That  the  remainder  so  vested  could  not  be- 
come devested,  so  as  to  admit  any  other  person  in 
preference  to  him  in  whom  it  had  vested. 

{b)  5  Barn.  &  Cress.  56. 
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Mr.  Baron  Bayley  also  continued  of  the  same  opi-        1848. 
nion  as  when  the  case  was  before  him  in  the  Court     winteb 
below  (o)  ;  his  answers  now  to  all  the  questions,  ex-  »• 

cept  the  fourth,  were  the  same  as  those  given  by  Mr.        

Justice  Taunton  and  Mr.  Justice  Bosanquet;  but  in  ^^ifejuJLs^ 

answer  to  the  fourth,  he  said  it  was  his  opinion  that        

the  remainder  first  vested  (on  the  death  of  Martf  Bavl^^ 
Bishop,  in  1799)  in  Thomas  Chilcott  Winter ,  and  upon 
his  death  passed  by  descent  to  his  brother ;  and  for 
that  opinion  he  gave  his  reasons,  as  follows  : — "  The 
competition  lies,  as  it  seems  to  me,  between  him  and 
Matthew  Ptrratt ;  and  my  preference  of  Winter  is, 
because  he  is  propinquior  gradu,  and  because  Perratty 
in  point  of  representation,  stands  in  the  place  of  his 
mother  only,  a  female,  and  therefore  less  worthy  than 
Winter.  I  do  not  say  that  the  son  of  a  daughter  may 
not,  under  circumstances,  claim  as  heir  male  of  his 
grandfather,  or  the  daughter  of  a  son  as  heir  female. 
I  do  not  say  that  Perratt  is  not  heir  male  of  his 
grandfather,  or  that  he  might  not  be  one  of  the  co- 
heirs of  his  great-grandfather,  Richard  Chilcott ;  but 
I  think  he  is  not  ^rst  male  heir  within  the  meaning 
of  this  devise.  This  is  a  very  peculiar  case  :  the 
eldest  daughter's  line  is  resorted  to,  not  because  the 
children  in  that  line  are  more  the  male  heirs  of  R. 
Chilcott  than  the  sons  of  any  of  the  other  daughters, 
but  because  inter  pares  the  eldest  daughter's  is  the 
proper  line,  and  it  prevents  confusion  to  refer  to  it. 
But  when  there  is  a  disparity  in  the  claimants  under 
the  different  lines,  and  the  person  who  claims  in  the 
eldest  daughter's  line  is  more  remote,  and  therefore 
less  worthy  than  the  person  who  claims  in  the  second 
daughter's  line,  I  see  no  satisfactory  reason  for  adher- 

(c)  5  BarD.  &  Cress.  84. 


640  CASES  IN  THE  HOUSE  OF  LORDS. 

1848.       ing  to  the  elder  daughter's  line.     I  think  I  do  see  a 

\VniTBB     satisfactory  reason  for  departing  from  it.     One  of  the 

V*  grounds  upon  which  our  law  adopts  in  m/fnthim  lineal 

'    descendants  in  preference  to  collaterals^  is,  that  the 

SS^udew!  descendant  represents  the  ancestor,  that  is,  stands  ia 

the  same  place  as  the  ancestor,  if  living,  would  have 

Bay/ey.  done.  This  is  Blackstone's  first  rule  or  course  of 
descent ;  and  what  is  the  fair  meaning  of  this  rule,  as 
applied  to  this  case  ?  Is  it  to  raise  Perratt  into  his 
mother's  place,  and  allow  him  to  reckon  as  a  grand- 
son of  R.  Chilcott  ?  Or  is  it  not  rather,  if  he  is  to  be 
raised  into  his  mother's  place,  to  identify  him  vitb 
his  mother,  and  upon  the  principle  of  representation 
to  treat  him  as  a  female  rather  than  a  male?  To 
treat  him  as  a  male,  it  seems  to  me  he  is  to  be  con- 
sidered as  a  great-grandson ;  and  then  I  should  saj 
he  has  not  so  good  a  claim  to  the  character  of  *^  first 
male  heir"  as  a  grandson  of  the  eldest  daughter. 
Let  it  be  remembered  also,  that  Marxfy  the  eldest 
daughter,  had  four  daughters;  so  that  if  a  son  of  one 
of  them  would  have  answered  the  description  of  "first 
male  heir,"  the  remainder  never  could  have  vested 
till  the  particular  estate  ended,  unless  the  eldest  had 
a  son,  and  unless  that  son  survived  his  grandmother. 
And  though  this  would  be  no  argument  if  it  were 
clear  who  is  to  be  considered  as  coming  under  the 
description  of  "  first  male  heir,"  it  may  have  some 
weight  when  this  is  not  clear ^  and  when  we  are  decid- 
ing upon  the  rule  by  which  this  is  to  be  ascertained. 
If,  for  instance,  the  three  younger  daughters  of  ATarjf 
had  married  and  had  had  sons,  and  the  elder  had 
continued  single  till  JElizabetk  IVhite  died,  this  i«- 
mainder  would  have  continued  contingent  till  the 
death  of  E.  White^  because  the  elder  daughter  might 
still  have  married  and  have  had  a  son  ;  and  any  ^ 
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by  her  bom  (or  in  ventre  sa  mere)  and  before  E.  White        1848. 
died,  would,  if  that  be  the  right  construction,  have     wintbb 
been  the  first  male  heir  of  R.  Chilcotfs  branch.  »• 

"  These  considerations  lead  me  to  the  conclusion        

that  Thomas  Chilcott  Winter  is  the  person  who  ans-   {JP'jSdge^^ 
wered  the  description  of  first  male  heir,  not  Matthew 
Perratt ;  and  that  from  Thomas  Chilcott  Winter  the  ^ 

right  descended  upon  his  brother  Isaac'^ 

Lord  Chief  Justice  Tindal  gave  the  same  answers 
to  the  first  and  fifth  questions  as  the  preceding  Judges 
had  given.  His  answers  to  the  other  questions  were 
more  fully  given  upon  the  second  argument ;  infra. 

The  further  consideration  of  the  case  was  then 
adjourned. 


The  House,  in  pursuance  of  a  petition  presented 
by  /.  Winter  J  the  Plaintiff  in  Error,  in  1839,  ordered 
the  case  to  be  re-argued  by  one  counsel  of  a  side, 
and  it  was  accordingly  re- argued  in  presence  of  the 
Judges,  on  the  2d  of  July  in  that  year. 

The  Attorney -general J  for  the  Plaintiflf  in  Error : — 
The  Plaintiff  in  Error  is  entitled  to  recover  by  the 
strength  of  his  own  title ;  he  is  the  only  person  who 
answers  the  description  in  the  will.  Viney^  the 
son  of  the  fourth  daughter,  had  two  Judges  in 
his  favour  in  the  Court  below,  but  that  was  upon 
the  supposition  that  the  words  "first  male  heir"  in 
the  will  did  not  mean  heir  apparent,  and  that  no 
one  could  take  a  vested  interest  as  heir  during  the 
life  of  his  parents.  But  when  the  case  was  first  dis- 
cussed in  this  House,  all  the  Judges  except  Mr.  Jus- 
tice Littledale  thought  that  "heir"  might  mean  heir 
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apparent,  and  that  the  party  might  take  under  that 
description  by  purchase.  The  argument  now  on  the 
part  of  the  Plaintiff  in  Error,  is  that  the  words  first 
male  heir  mean  the  first  male  descendant^  and  there- 
fore such  male  descendant  is  as  much  the  heir,  living 
his  mother,  as  if  she  was  dead.  The  title  of  the  heir 
at  law  need  not  be  discussed  now,  for  almost  all  the 
Judges  were  opposed  to  his  claim ;  and  there  is  the 
more  reason  for  this,  since  the  establishment  of  his 
claim  would  deprive  the  five  daughters  of  the  lOO/. 
distinctly  given  to  each  of  them  by  the  testator.  If 
then  he  is  rejected,  there  are  three  persons  between 
whom  to  choose. 

The  word  heir,  in  this  will,  does  not  mean  tahu 
hceres.  Richard  ChUcott  had  five  daughters;  the 
testator  could  not  mean  that  the  heir  of  all  should 
take.  The  word  heir,  therefore,  cannot  in  this  case 
have  its  strictly  technical  meaning.  The  person  who 
is  to  take  is  an  unnamed  person.  He  must  be  a 
person  to  take  by  purchase  under  this  description. 
Thomas  Chilcott  Winter  is  the  person  that  best  ans- 
wers the  description  in  the  devise.  He  is  the  first 
male  heir  oi  Richard  Chilcott^  being  the  son  of  his 
second  daughter,  and  being  born  in  1763,  the  eldest 
daughter  not  having  had  any  son.  In  point  of  de- 
scent, therefore,  he  stands  nearer  to  R.  Chilcott  than 
does  M.  Perratty  and  he  came  into  existence  at  an 
earlier  period  than  Viney.  He  was,  in  fact,  the  first 
male  issuing  from  R.  Chilcott  who  came  into  exist- 
ence, and  he  was  in  existence  at  the  time  the  testator 
made  his  will.  One  question  put  to  the  Judges  was, 
whether  when  the  estate  had  once  vested,  it  could 
become  devested  ?  They  unanimously  answered,  that 
it  could  not.  If  so,  then  it  is  clear  that  the  title  to  it 
vested  in  Thomas  Chilcott  Winter  at  his  birth ;  and 
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the  remainder  actually  vested  in  him  on  the  death  of        1848. 
the  testator,  and  continued  in  him  during  his  life,     wiwtbr 
Remainders  must  vest  as  soon  as  possible,  and  Courts     p   ^-  ^^ 
must  put  such  a  construction  on  a  will  as  will  pre-        — 
sently  give  a  vested  estate;  for  the  law  will  not  allow      '^'*™^°  • 
an  estate  to  remain  in  mere  contingency  if  it  can  be 
vested ;  Burchett  v.  JDurdant  (d).      It  must  vest  in 
some  one.     It  must  vest  in  the  first  person  who,  at 
the  death  of  the  testator,  was  entitled  to  take  it.     It 
could  not  afterwards  be  devested  by  the  birth  of  Per^ 
ratt.     It  is  true  that  in  some  respects  Perratt  might 
be  considered  as  worthier  to  inherit,  being  the  eldest 
daughter's  descendant ;  but  the  decisive  answer  to  his 
claim  is,  that  he  was  not  alive  when  the  estate  first 
vested,  and  having  once  vested  in  another,  could  not 
be  devested  in  order  to  vest  again  in  him. 

A  person  described  as  heir  in  a  will,  may  be  so, 
and  may  take  by  purchase,  under  that  description,  in 
the  life  of  the  ancestor.  In  a  case  like  the  present, 
the  law  will  not  allow  the  vesting  of  the  estate  to  wait 
till  there  shall  be  a  son  of  the  body  of  the  eldest 
daughter.  If  it  would,  the  vesting  of  the  estate  might 
be  indefinitely  postponed,  a  mischief  against  which 
the  law  ever  desires  to  guard ;  Glenorchy  v.Bosville(e). 
Then  it  is  said  that  the  testator  here  knew  Thomas 
Chilcott  Winter^  and  if  he  had  meant  that  person  to 
take  would  not  have  left  in  the  will  the  indefinite 
description  of  "  first  male  heir."  But  the  eldest  daugh- 
ter of  i2.  Chilcott  was  still  alive,  and  the  testator, 
perhaps,  believed  in  the  possibility  of  her  having  a 
son ;  at  all  events,  the  fact  that  he  did  not  specifically 
name  T.  C.  Winter^   is  no  proof  that  he  meant  to 

(d)  Carth.  154 ;  S.  C.  T.  Jones,  99  ;   1  Vent.  334 ;  2  Vent.  311; 
and,  nom.  James  v.  Richardson ,  2  Lev.  232  ;  Sir  T.  Rajm.  330. 
(e)Ca8.  Temp.  Talb.  18. 
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exclude  him.  The  reasons  in  favour  of  Winter^  claim 
are  strong ;  but  what  is  there  in  the  claim  of  Perrattf 
the  grandson  of  the  eldest  daughter,  or  of  Ftiwy,  the 
son  of  the  fourth  daughter  of  R.  Chilcottj  to  support 
the  title  of  either  of  them  to  this  estate  ?  Two  of  the 
Judges  thought  that  Perratt  was  entitled  to  take,  but 
they  did  not  give  proper  weight  to  the  consideration 
that  the  estate  might  vest  immediately  on  the  death 
of  the  testator.  It  might  do  so ;  if  it  might,  it  did; 
and  if  it  did,  nothing  that  afterwards  occurred  could 
devest  it  It  is  clear  that  the  law  requires  such  a 
construction  to  be  put  on  a  will  as  will  make  the 
remainder  vest  during  the  continuance  of  the  estate 
for  life ;  Goodright  d.  Brooking  v.  White  (/).  Thb 
vesting  of  the  remainder  cannot  be  put  off  indefi- 
nitely ;  for  then  the  particular  estate  which  was  to 
sustain  the  contingent  remainder,  might  be  at  an 
end  before  that  remainder  vested-  And  further,  this 
postponement  of  the  vesting  of  the  remainder  cannot 
be  allowed,  because  of  the  legacies  depending  on  it 
The  son  of  the  daughter,  though  she  may  be  the 
second  daughter,  better  answers  the  description  of 
first  male  heir  than  does  the  grandson  of  the  eldest 
daughter.  The  first  claims  through  one,  the  other 
through  two  females.  That  disposes  of  the  claim  of 
Perratt 

Then  as  to  the  claim  of  Viney.  That  claim  reste 
exclusively  on  the  doctrine  that  the  first  heir  male 
cannot  take  during  the  life  of  the  ancestor,  and  that 
Mrs.  Viney  died  before  the  mothers  of  the  other 
claimants.  But  the  answer  to  this  claim  also  is  that 
the  law  will  not  allow  an  estate  thus  to  remain  in  con- 
tingency ;  that  the  estate  vested  on  the  birth  of  the 


(/)  2  Sir  W.  Bl.  1010. 
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first  male  who  came  within  the  description  in  the  Jf^ 

will ;    and  that  having  once  vested,   as   it  did   in  Winter 

T.  C.  Winter,  it  was  not  subject  to  be  devested  by  p^rr^tt. 

any  after  event.  ,  , 

*'  Argument. 

Mr.  Cowling,  for  the  Defendant  in  Error:— It  is 
admitted  here,  for  the  purpose  of  simplifying  the  case, 
that  this  is  a  devise  in  fee  simple  and  not  in  tail ;  and 
the  question  for  consideration  may  be  confined  to  this, 
whether  the  lessor  of  the  Plaintiff  is  entitled  to  recover? 
The  answer  must  be  in  the  negative.  Perratt  or 
Vinej/j  either  one  or  the  other,  has  a  better  right  than 
Winter.  The  grounds  on  which  the  argument  on  the 
other  side  has  been  put,  are  inconsistent  with  each 
other.  The  first  of  these  relates  to  the  time  of  birth 
of  the  individual,  which  seems  to  give  Winter  the 
advantage ;  but  that  is  answered  by  the  rule  of  law, 
that  he  cannot  take  until  the  death  of  the  ancestor 
through  whom  he  claims.  The  second  relates  to  the 
priority  of  line,  and  then  it  is  clear  that  Winter*^  title 
is  not  so  good  as  PerratVs ;  even  the  reasonable  pre- 
sumption of  what  was  the  intention  of  the  testator  is 
against  the  claim  of  Winter.  He  was  known  to  the 
testator ;  had  he  been  intended  to  be  treated  as  the 
heir,  it  cannot  be  supposed  that  the  testator  would 
have  left  the  devise  in  this  indefinite  state  as  to  him. 
That  he  was  not  mentioned  by  the  testator  shows  that 
he  did  not,  in  the  testator's  mind  and  intention,  fill 
the  character  of  the  first  male  heir.  If  the  construc- 
tion contended  for  on  the  other  side  is  the  right  one, 
where  is  the  use  of  the  word  heir  ?  the  words  "  first 
male  "  would  have  been  suflBicient. 

The  first  ground  of  Winter's  claim  is  thus  satisfac- 
torily answered  in  every  respect.  Then  as  to  the  next. 
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1843.  that  of  seniority  of  line  :  The  fact  of  his  mother  being 
alive  at  the  death  of  the  testator  is  fatal  to  his  claim. 
At  common  law,  where  a  person  was  to  take  as  heir 
female,  she  must  have  been  full  heir ;  that  is  not  quite 
'*^'^®"*"  so  now,  but  still  the  rule  that  nemo  est  Juieres  viventii 
is  in  full  force.  Burchett  v.  Durdant  (g),  Glenorchyr. 
Bosville{h)y  and  Goodright  d.  Brooking  v.  W^'te(t), 
have  all  been  referred  to  on  the  other  side,  to  show  that 
an  estate  must  vest  immediately ;  but  they  are  not  m 
point  for  this  purpose,  on  account  of  the  peculiarity 
of  the  words  of  the  will  in  each  case.  They  were  ii 
fact  cases  of  exception  to  the  rule  of  law,  but  the  role 
itself  is  not  affected  by  them.  Mr.  Fearne  {k)  says, 
*•  these  cases  operated  by  way  of  exception  to  the  role 
that  nemo  est  hceres  viventis,  and  consequently  made 
this  a  vested  limitation,  which  otherwise  would, 
according  to  that  maxim,  have  been  contingent*' 
Here  is  nothing  to  make  this  case  an  exception  to 
that  rule ;  the  remainder  is  plainly  contingent,  and 
that  fact  distinguishes  this  case  from  those  cited. 
There  is  no  instance  whatever  where  the  word  har 
alone  has  been  read  "  heir  apparent,"  in  the  case  of 
a  contingent  remainder.  Burchett  v.  Durdant  is  an 
authority  on  that  point.  The  words  there  were,  "  male 
heirs  of  the  body  of  the  said  R.  jD.,  now  living  ;*'  and 
as  there  was  an  heir  apparent  of  the  body  of  R.  J). 
then  living,  the  words  were  held  to  apply  to  that  par- 
ticular individual,  and  so  the  case  was  decided  on  the 
ground  that  that  was  a  designatio  personce.  In  the 
same  manner,  a  devise  "  to  the  heir  of  John  StyUs 
if  his  son  Thomas  should  be  then  alive,"  has  been 

(g)  Carth.  154 ;  T.  Jones,  99  j  1  Vent.  334  ;  2  Lev.  232,  &  S.C. 
2  Vent.  311  ;  Sir  T.  Raym.  330,  nom.  James  v.  Richar<isoH. 
(A)  Cas.  Temp.  Talb.  3-18.  (t)  2  Sir  W.  Bl.  1010. 

(A)  Cont.  Rem.  p.  325.  (5th  edit.) 
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■held  to  be  a  devise  of  the  remainder  to  the  son  Tho- 

tmasj  because  he  was  particularly  designated.     But 

I  that  cannot  be  applied  to  a  contingent  devise ;  for  an 

F  estate,  in  order  to  vest  at  once,  must  have  a  particular 

F  individual  in  whom  to  vest,  which  cannot  be  where 

!  the  very  existence  of  the  individual  is  contingent. 

i  The  argument  on  the  other  side  would  go  to  destroy 

:  the  possibility  of  a  contingent  remainder.     The  very 

provision  here,  as  to  the  legacies  of  100/.  to  the 

I  daughters,  shows    that   the   devise   was   contingent. 

I  What  likewise  are  the  expressions  in  the  other  parts  of 

;  the  will,  showing  the  intention  of  the  testator  ?     The 

devise  to  John  Chilcott  is  to  him  or  his  male  heir ; 

that  must  mean  the  person  who  is  heir  after  John 

Chilcotfs  death.     The   estate  thus  created   was  an 

estate  tail.     If  so,  then  it  is  in  fact  a  construction  put 

by  tlie  testator  himself  on  the  other  part  of  the  will, 

namely,  that  heir  shall  mean  the  heir  of  a  deceased 

ancestor.     If  that  is  so,  then  the  rule  as  to  priority  of 

line  will  apply,  and  Perratt  is  the  person  entitled. 

It  is  not  pretended  that  there  would  have  been  any 
diflSculty,  had  Mary  the  eldest  daughter  of  Richard 
Chilcott  had  a  son  :  but  the  fact  that  she  had  not,  will 
.  not  prevent  Perratt  from  coming  in.  The  priority  of 
line  is  often  preferred  in  the  female.  Eldest  daughters 
present  to  advowsons,  and  the  testator  may  have  pre- 
ferred the  descendant  of  an  eldest  daughter  before  the 
son  of  a  younger  daughter.  It  is  to  be  recollected  too 
that  it  was  at  first  immaterial  to  ascertain  who  was 
the  first  male  heir  of  Richard  Chilcott ;  for  there  was 
then  existing  the  estate  tail  to  John  Chilcott^  and  the 
estate  given  after  that  estate  tail  might  have  been 
barred. 

A  descendant  stands  in  the  same  position  as  the 
ancestor.    The  fourth  rule  or  canon  of  descent  is  thus 

VOL.  IX.  X  X 
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stated  by  Blackstone  {I):  ^'  that  the  lineal  descendants 
in  infinitum  of  fSny  person  deceased  shall  represent 
their  ancestor,  that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have  done  had  he  been 
living."  The  testator  might  have  thought  that  any 
descendant  of  the  eldest  daughter  Mary  would  stand 
exactly  in  her  place.  Had  he  not  chosen  .to  act  on 
these  simple  and  well-known  rules  of  law,  he  could 
easily  have  declared  a  different  intention.  He  could 
have  said,  "  I  give  to  the  son  of  any  of  R.  Ckilcotfs 
daughters  who  shall  first  have  a  son."  He  did  not 
say  so,  and  his  omission  to  do  so  indicates  his  intention 
that  the  rule  as  to  priority  of  line  should  be  carried 
out.  If  so,  then  the  grandson  stands  in  the  place  of 
the  grandmother,  and  Perratt  is  entitled  to  the  estate. 
The  ordinary  rule  of  construction  favours  this  view 
of  the  case.  In  Periman  v.  Pierce  (m),  a  case  taken 
from  Lord  Hale's  MSS.,  it  is  said  that  first  of  blood 
must  be  taken  to  mean  priority  of  line.  This  is  de- 
cisive of  the  question.  But  if  the  House  shall  think 
that  the  diflSculty  to  discover  the  real  meaning  of  the 
testator  is  insuperable,  Winter'^,  claim  will  be  equally 
defeated,  for  the  devise  will  be  void,  and  the  heir  at 
law  of  the  testator  will  be  entitled.  But  it  is  sub* 
mitted  that  no  such  consequence  need  happen  here. 
Perratfs  claim  is  clearly  better  than  fVinier\  for  the 
reasons  already  stated  ;  but  if  it  shall  be  held  that  the 
estate  must  go  to  the  son  and  not  the  grandson  of  a 
daughter,  then  Viney's  claim  is  superior  to  tVifUer\ 
for  by  the  death  of  his  mother,  before  her  sister, 
Viney  became  the  first  person  that  the  law  could  re- 
cognise as  the  heir  of  one  of  jK.  Ckilcotfs  daughters. 
And  this  seems  to  be  the  best-established  claim ;  the 
one  most  in  accordance  with  the  principles  and  rules 
(/)  2  Com.  217.  (m)  Co.  Litt.  10  b,  n.  2 
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of  law,  and  therefore  that  which,  in  any  uncertainty 
as  to  the  precise  meaning  of  the  testator,  will  be 
preferred  by  this  House. 

The  Attorney-generalj  in  reply : — ^The  cases  referred 
to  in  the  opening  were  cited  for  the  purpose  of  show- 
ing that  in  this  will  the  word  heir  could  not  have 
any  technical  meaning,  but  merely  that  meaning 
which  was  given  it  by  the  testator.  Here  is  an  igno- 
rant man  who  makes  an  obscure  will.  In  such  a  case 
it  would  be  absurd  to  apply  a  strict  technical  meaning 
to  the  words  he  uses. 

As  to  Vinet/y  the  only  ground  put  forward  in  his 
favour  is,  that  his  mother  died  first.  But  if  the  case 
of  Goodright  d.  Brooking  v.  White  is  right,  that  a 
man  may  take  living  his  mother,  that  argument  is 
gone. 

As  to  Perratty  his  claim  is  answered  by  the  cir- 
cumstance that  it  can  only  be  supported  by  prevent- 
ing the  estate  from  vesting,  and  by  keeping  it 
contingent  to  a  period  and  in  a  manner  which  the 
law  never  will  allow. 

No  effect  is  given  in  the  argument  on  the  other 
side  to  the  word  "  first."  That  word  is  important, 
and  the  condition  it  imposes  is  fulfilled  by  IVinter 
and  by  him  alone ;  and  the  estate  having  once  vested 
in  him,  cannot  be  devested. 

The  possibility  that  in  fact  an  estate  tail  may  be 
barred,  is  one  which  in  law  is  never  considered. 
The  law  looks  on  an  estate  thus  created  as  intended  to 
go  on  for  ever. 

The  argument  that  the  estate  must  go  to  the  heir  at 
law  if  the  will  is  imcertain  in  its  provisions,  does  not 
apply  here.  It  applies  only  to  cases  where  the  will 
has  been  made  to  disinherit  an  heir  at  law.     No  such 
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1848.  intention  existed  here,  for  John  CkUcott  was  the  heir 
^^^^^  at  law,  and  an  estate  tail  was  given  to  him.  No  will 
^    ^'         can   be  rendered  inoperative  by  reason  of  evidence 

PfiARATT 

dehors  the  will,  yet  such  would  be  the  case  here  should 
the  will  be  declared  unintelligible  on  account  of  the 
state  of  the  family.  The  will  is  clear,  and  Winter^ 
who  came  into  existence  first,  is  the  person  who 
exactly  answers  the  description  in  it,  and  in  him  the 
estate  at  once  vested. 

The  Lord  Chancellor : — Of  the  five  questions  for- 
merly put  to  the  Judges,  I  think  that  the  first  and 
fifth  may  be  now  omitted.  The  three  others  must  be 
disposed  of  with  their  assistance,  and  I  move  that  the 
learned  Judges  be  desired  to  answer  them. 

Lord  Brougham : — I  agree  with  the  Lord  Chancel- 
lor as  to  the  questions  to  be  answered.  We  have 
heard  a  most  able  argument :  I  wish  the  case  coald 
be  as  easily  decided  as  it  has  been  ably  argued. 

The  following  were  the  questions  proposed  to  the 
Judges  on  this  occasion: — 

1st.  Was  the  expression  "  first  male  heir  "  used  by 
the  testator  to  denote  a  person  of  whom  an  ancestor 
might  be  living  ? 

2d.  At  what  time  did  this  remainder  first  vest  in 
interest  ? 

3d.  In  what  person  did  the  remainder  first  vest  in 
interest  ? 

Lord  Chief  Justice  TindaU  on  the  part  of  the  Judges, 
asked  for  time  to  consider  the  questions  ;  which  was 
granted ;  and  the  further  consideration  of  the  case 
was  adjourned  sme  die. 
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The    learned    Judges    attended    on   the   10th   of       1848. 
May   1842,  to  communicate   their  answers   to  the     winter 

questions.  ». 

Perratt. 


Mr.  Justice  Coltman:  —  To  your  Lordships*  first 
question,  I  humbly  conceive  the  answer  ought  to  be, 
that  the  expression  "  first  male  heir"  was  not  used  by 
the  testator  to  denote  a  person  of  whom  an  ancestor 
might  be  living.  To  ascertain  in  what  sense  these 
words  were  used,  they  should  be  considered  in  con- 
nexion with  those  which  follow  them.  The  devise  is 
to  the  *'  first  heir  male  of  the  branch  of  my  uncle 
Richard  Chilcotfs  family."  These  words  have  been 
considered  by  some  of  the  learned  Judges,  who  have  on 
former  occasions  delivered  their  opinions  on  this  case, 
as  being  equivalent  to  the  expression  "  first  heir  male 
of  my  uncle  Richard ;"  and  if  this  is  the  correct  sense 
to  be  put  on  the  words,  it  would  follow,  perhaps,  that 
the  words  "  male  heir "  were  used  not  in  the  strict 
technical  sense  of  the  words,  but  as  designating  sim- 
ply male  descendant. 

But  1  humbly  venture  to  think  that  such  is  not  the 
meaning  of  the  words  "  first  male  heir  of  the  branch 
of  my  uncle  Richard  Chilcotfs  family ;"  for  I  cannot 
imagine  that  the  testator  would  have  used  so  clumsy 
a  periphrasis  to  describe  the  first  heir  male  of  his 
uncle  Richardj  when  in  the  preceding  devise  to  John 
Chilcott  of  London^  or  his  heir  male,  he  uses  simple 
and  appropriate  terms  of  description.  Construing  the 
one  devise  by  the  other,  it  seems  to  me  that  if  by  the 
latter  devise  he  had  meant  to  designate  the  first  male 
heir  of  his  uncle  Richard^  he  would  have  used  the 
same  terms  as  he  used  in  the  former  devise ;  and 
when  I  find  him  studiously  selecting  other  terms,  I 
think  the  just  principles  of  construction  require  us  to 
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tindersbmd  that  he  means  something  different  in  the 
latter  case. 

The  words  have  been  understood  in  a  different 
sense  by  others  of  the  learned  Judges,  and  have  been 
considered  as  equivalent  to  the  words  "  first  heir  male 
of  a  branch,  or  of  any  branch,  of  my  uncle  Richard's 
family/'  On  this  construction  of  the  words,  the  family 
of  the  testator's  uncle  Richard  is  considered  as  con- 
sisting of  five  branches  ;  that  is  to  say,  each  of 
Richard*s  daughters  with  her  family  is  considered  as 
constituting  one  branch.  I  humbly  venture  to  doubt 
the  propriety  of  this  construction ;  for  nothing,  as  it 
appears  to  tne,  can  well  be  more  opposed,  both  in 
grammar  and  sense,  than  the  words  "the  branch,** 
and  the  words  "  a  branch,  of  my  uncle  Richard's 
family ;"  the  former  pointing  definitely  to  some  dis- 
tinct branch,  the  latter  indefinitely  to  one  out  of 
Inany.  Such  violence  ought  not  to  be  done  to  the 
Words  used,  if  any  more  natural  and  appropriate  sense 
can  be  given  to  them. 

The  sense  in  which  I  humbly  think  these  words 
are  to  be  understood  will  best  appear  from  consider- 
ing the  pedigree  of  the  Chilcott  family.  The  Chilcoit 
family  originally  consisted  of  three  branches;  the 
family  of  Emanuel^  the  father  of  the  testator,  con- 
stituting one  branch ;  that  oijohn^  the  father  oi  John 
of  London  J  constituting  the  second  branch ;  and  the 
family  of  Richard  Chilcott  constituting  the  third 
branch:  and  the  expression  **  first  heir  male  of  the 
branch  of  Richard  Chilcott''^  family,"  appears  to  me 
equivalent  to  the  expression  "  first  heir  male  of  that 
branch  which  Richard  Chilcotfs  family  form  of  the 
Chilcott  family."  The  party  intended  to  take  under 
this  description  must  be  of  the  branch  of  Richard 
Chilcott's  family  ;  that  is  to  say,  he  must  be  a  mem- 


CASES  IN  THE  HOUSE  OF  LORDS, 


663 


ber  of  Richard  Chilcott's  family,  and  he  must  be  first 
heir  male  of  that  branch ;  in  other  words,  he  must  be 
a  descendant  of  Richard  Chilcott ;  he  must  be  an 
heir  male,  and  he  must  be  first  heir  male. 

Now,  in  determining  whether  the  words  "male 
heir"  in  this  devise  are  to  be  understood  as  denoting 
a  person  of  whom  an  ancestor  might  be  living,  it  is 
to  be  borne  in  mind  that,  although  at  the  time  when 
the  will  was  made  there  was  no  member  of  Richard 
Chilcott's  family  who  was  an  heir  male  in  the  strict 
sense  of  the  word,  it  might  well  be  that  before  the 
will  would  become  operative  by  the  death  of  the  tes- 
tator, there  might  be  several  members  of  the  family 
who  would  answer  that  description:  for  instance,  it 
might  well  be  that  two  or  more  of  the  daughters  of 
Richard  Chilcott  should  die  before  the  testator,  leav- 
ing sons,  or  that  one  of  the  daughters  should  have 
left  a  grandson  who  might  be  her  heir  male,  or  other 
cases  of  like  nature  might  have  occurred  by  which 
difierent  members  of  the  family  might  have  become 
male  heirs ;  and  these,  not  being  remote  and  merely 
possible,  but  probable  and  proximate  contingencies^ 
may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  testator  in  penning  his  will. 

Now,  bearing  this  in  mind,  and  considering  it  as 
a  settled  rule  that  where  technical  words  are  used  in  a 
will  they  are  to  be  considered  as  used  in  their  proper 
and  technical  sense,  unless  there  is  some  strong  ground 
for  inferring  the  contrary,  I  cannot  in  the  present  case 
see  any  sufficient  reason  for  inferring  that  the  words 
"  male  heir  '*  were  used  in  this  will  in  any  other  than 
their  proper  and  technical  sense*  I  therefore  think 
they  were  not  used  to  denote  a  person  of  whom  an 
ancestor  might  be  living. 
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Winter     ^^  ™y  humble  opinion,  the  remainder  vested  in  inte- 

*•         rest  on  the  death  of  Betty,  the  wife  of  Thomas  Finty. 

-- —       The  remainder  in  question  would  have  vested  on  the 
Si?  Judjw^  death  of  the  testator,  if  there  had  been  at  that  time 

-T—  any  person  who  answered  to  the  description  of  "  first 
CoUman.  male  heir  of  the  branch  o{  Richard  Chilcoifs  family;" 
but  as  there  was  at  his  death  no  male  heir  of  the 
branch  of  Richard  ChilcoiVs  family  (in  the  sense  in 
which  I  think  these  terms  ought  to  be  understood), 
the  remainder  was  necessarily  contingent  until  theie 
should  be  a  male  heir  of  that  branch.  When  by  the 
death  of  Mrs.  Viney  there  was  a  male  heir  of  the 
branch  of  Richard  ChilcotVs  family,  the  remainder 
would  vest  in  such  male  heir,  if  he  could  be  con- 
sidered as  filling  the  description  of  first  male  heir. 

This  leads  me  to  the  consideration  of  what  is  one 
of  the  main  difficulties  in  the  case,  namely,  in  what 
sense  the  word  "  first "  was  used  by  the  testator.  It 
evidently  implies  priority  of  some  sort ;  whether  pri- 
ority in  dignity  and  worthiness  of  blood  (which  to  t 
certain  extent  is  recognised  even  among  coparceners), 
so  that  the  issue  of  an  elder  sister  should  be  preferred 
to  the  issue  of  a  younger  sister ;  or  priority  in  point 
of  time,  so  that  he  who  first  in  point  of  time  became 
an  heir  male  should  be  preferred  to  one  who  subse- 
quently became  an  heir  male ;  or  priority  in  nearness 
of  descent  to  the  original  stock,  so  that  the  son  of  a 
younger  daughter  should  be  preferred  to  a  gprandson 
of  an  elder  daughter, — may  be  matter  of  dispute;  and 
if  at  the  death  of  the  testator  there  had  been  several 
members  of  the  family  answering  the  description  of 
heirs  male,  it  might  have  been  very  doubtful  which 
of  them  answered  the  description  of  first  heir  male. 
But  in  the  case  which  actually  happened,  in  whatever 
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sense  the  word  "  first"  was  used  by  the  testator,  it       1848. 
seems  to  me  that  on  the  death  of  Mrs.  Vinej/j  her  son     Wintbr 
and  heir,  being  at  that  time  the  only  heir  male  in  the    p^^^^ 
family,  answered  the  description  of  first  heir  male,        -7— 
being  evidently  first  in  point  of  time,  and  in  point  of  th^*  judg^. 
dignity  and  nearness  first  heir  male,  because  only    jf,"l~^^.^ 
heir  male.  CoUman. 

It  may  be  urged,  in  opposition  to  this  mode  of 
viewing  the  case,  that  although  on  the  death  of  Mrs. 
Viney  her  son  became  heir  male,  and  so  at  that  time 
might  be  considered  as  first  heir  male  in  every  sense 
of  the  word,  yet  if  the  word  "  first "  means  first  in 
dignity  and  worthiness  of  blood,  cjvents  subsequent  to 
the  death  of  Mrs.  Viney  might  occur  whereby  there 
would  be  another  heir  male  in  the  family  who  would 
answer  more  correctly  to  the  description  of  first  heir 
male ;  as,  for  instance,  the  death  of  Mrs.  fVinter  or 
Mrs.  Parsons.  But  to  this  objection  I  answer,  that  it 
is  a  fixed  rule  with  respect  to  contingent  remainders, 
that  they  are  always  to  vest  at  the  earliest  possible 
moment  at  which  they  are  capable  of  vesting;  and 
therefore  if,  on  the  death  of  Mrs.  Vinet/j  Thoinas  Viney 
at  that  time  answered  the  description  of  first  male 
heir,  the  remainder  will  not  continue  in  suspense, 
because  it  may  turn  out  that  on  the  happening  of  a 
certain  contingency  there  would  be  a  person  more 
fully  answering  that  description.  It  is  like  the  case 
where  an  estate  is  given  to  ^.  for  life,  with  remainder 
to  the  right  heirs  of  J.  S.  If  J.  S.  dies,  leaving  a 
daughter,  and  his  wife  enceintCj  the  remainder,  ac- 
cording to  the  ancient  rule  of  the  common  law,  vested 
in  the  daughter;  and  though  a  posthumous  son  of 
J.  S.  were  afterwards  bom,  the  remainder  was  not 
thereby  devested,  but  on  the  death  of  A.  the  daughter 
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was  held  to  be  entitled  to  succeed  to  the  estate  (ft). 
And  although  in  the  instance  of  estates  settled  on 
children,  since  the  case  of  Reeoe  v«  L(mg  {o\  and  the 
statute  10  &  11  Will.  3,  c.  16,  the  application  of  this 
rule  of  the  common  law  has  been  modified  in  favour 
of  posthumous  children,  yet  I  apprehend  the  princi]de 
of  the  rule  is  in  nowise  affected  by  this  relaxation  of 
its  application  in  the  particular  instance.  The  mk 
rests  on  the  necessity  there  is,  as  above  remarked, 
that  every  contingent  remainder  should  vest  at  the 
earliest  possible  period ;  since,  if  it  were  aUowed  to 
remain  in  suspense,  it  might  continue  in  suspense 
until  after  the  determination  of  the  particular  estate, 
and  the  contingent  remainder  might  thereby  be  de* 
feated  altogether. 

On  these  grounds  it  seems  to  me  that  the  remain- 
der  in  question  vested  in  interest  on  the  death  of 
Mrs.  Vineyx  and  to  your  Lordships'  third  question, 
the  answer,  in  my  judgment,  ought  to  be,  that  it 
vested  in  Thxymas  Viney,  for  the  reasons  already  stated 
in  reply  to  your  Lordships'  second  question. 


Mr.  Justice 
Maule. 


Mr.  Justice  Maule : — In  answer  to  your  Lordships' 
first  question,  I  am  of  opinion  that  the  expression 
"  first  male  heir  "  was  not  used  by  the  testator  to  de- 
note a  person  of  whom  an  ancestor  might  be  Uving. 
It  is  a  rule  of  construction,  founded  in  reason  and 
supported  by  many  authorities,  that  words  in  a  will 
are  to  be  construed  according  to  their  strict  and  pro- 
per acceptation,  unless  there  be  something  to  show 
that  such  a  construction  is  not  that  intended  by  the 
testator.      An  heir,  properly  and  strictly,   means  t 
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person  whose  ancestor  is  dead ;  it  is  sometimes,  when 
the  context  necessarily  requires  it,  understood  to 
mean  an  lieir  apparent*  In  the  present  case  there 
appears  to  me  to  be  nothing  to  show  that  any  other 
ihan  the  strict  and  proper  sense  is  to  be  given  to  the 
word  heir. 

In  answer  to  the  second  and  third  questions,  it  ap- 
pears to  me  that  the  "  branch  of  my  uncle  Richard 
Chilcotfs  family,'*  means  that  branch  of  the  Chilcotts 
which  consists  of  my  uncle  Richard  Chikott^s  family ; 
the  testator  having  before  mentioned  another  branch 
of  the  family,  that  is,  John  Chilcott,  or  his  heir  male 
lawfully  begotten.  Now,  the  family  of  Richard  ChU-- 
cott  consisted  of  five  daughters,  and  the  expression 
"heir  male  of  the  branch,'*  by  itself,  might  mean 
either  an  heir  male  who  was  heir  of  the  branch,  that 
is,  of  Richard  Chilcott  or  all  his  daughters,  which 
would  be  possible ;  or,  of  the  branch  may  mean  be- 
longing to  the  branch  ;  and  between  these  two  senses 
the  latter  is  determined  to  be  the  true  one,  by  the  de- 
vise of  100/.  to  each  of  the  daughters  who  shall  be 
living  at  the  time  the  said  heir  male  takes.  The 
devise,  therefore,  in  effect  is  to  the  first  heir  male 
belonging  to  that  branch,  that  is,  to  the  first  heir  male 
of  any  of  those  daughters,  and  the  remainder  vested 
in  interest  as  soon  as  any  of  the  daughters  died  leav- 
ing an  heir  male;  that  is,  on  the  death  of  Betty 
Viney  in  1804,  when  Thomas  Viney,  being  her  heir, 
was  the  first  male  heir  of  Richard  Chilcott's  family. 
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Mr.  Justice  Williams : — I  am  of  opinion  that  the 
expression  •*  first  male  heir "  was  used  by  the  tes- 
tator in  the  sense  suggested  by  the  question  first  pro- 
posed by  your  Lordships ;  and  in  giving  this  answer 
it  becomes  necessary  at  once  to  explain  the  reasons 
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WiiiTBR     ^  consideration  of  the  whole  case.     In  the  first  place, 

^    »•         it  seems  to  me  that  the  general  rule,  that  the  will  of 
Pbrratt* 

the  testator  should  be  carried  into  effect  if  practicaUe, 

tiie^  Judg^  has  its  full  bearing  upon  the  present  case,  becaose,  if 
— " .  anything  can  be  said  to  be  clear  as  r^ards  the  to- 
WUkams.  tator,  this  at  least  seems  to  be  so,  that  he  did  not 
intend  his  heir  at  law  to  take  the  estate ;  for  if  so, 
he  would  have  made  no  will  at  all,  in  which  case  he 
probably  knew  that  the  law  would  have  given  the 
estate  to  such  heir ;  or  if  he  did  make  a  will,  there 
would  not  have  been  the  provision  in  favour  "of  the 
branch  of  Richard  Chilcotfs  family." 

It  appears  from  the  special  verdict  that  there  were 
three  branches  of  the  Chilcott  family :  one,  of  which 
the  testator  was  the  head,  as  being  the  son  of  the  elder 
of  the  three  brothers,  Emanuel^  JohUy  and  Richard; 
the  second,  the  branch  of  John  Chilcott,  the  second 
brother,  to  whose  son,  called  "  John  of  London  *'  in 
the  will,  the  first  devise  is ;  and  the  third  was  the 
bi-anch  of  Richard  Chilcott,  in  which  the  testator  in- 
tended the  Truchwell  estate  to  go  in  default  of  issue 
male  in  the  second  branch. 

The  words  of  the  will  are,  after  the  expiration  of 
the  three  lives,  "All  the  lands,  &c.  of  Truckwdl 
estate  to  come  to  John  Chilcott,  &c.,  or  his  heir  male, 
if  any ;  free  land  not  to  be  sold,  See,  but  to  remain  in 
the  Chilcotts  family  for  land  of  inheritance  ; "  thenfol- 
lows,  "  and  if  no  male  heir  lawfully  begotten  by  the 
said  John  Chilcott,  then  the  above  lands  to  fall  to  the 
first  male  heir  of  the  branch  of  my  uncle  Richard 
Chilcott* s  family,  yielding  and  paying  unto  such  of 
the  daughters  of  the  said  Richard  Chilcott  which  shall 
be  then  living  the  sum  of  100/.  each,  at  the  time  of 
taking  possession  of  the  aforesaid  estate:"  and  here, 
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before  adverting  to  the  second  and  more  important 
clause  of  this  will,  I  would  observe  that  in  the  pre- 
vious devise  to  John  of  London^  the  word  heir  is  by 
no  means  certainly  used  in  its  technical  and  proper 
sense,  for  the  devise  is  not  to  my  kinsman,  John  Chit- 
cotty  living  in  London,  and  his  heirs  male,  but  "  to 
him  or  his  heir  male,"  if  any.  I  notice  this  merely 
for  the  purpose  of  showing  the  testator's  use  of  the 
word  heir  in  the  former  clause  of  the  will,  as  bearing 
to  a  certain  extent  upon  its  use  and  meaning  in  the 
latter,  because,  as  to  the  question  arising  upon  Rich- 
arcT s  branch  of  the  family,  it  is  immaterial  whether 
John  of  London  took  an  estate  in  tail  or  for  life. 

The  state  of  the  family  of  Richard  Chilcott  is  al- 
ready before  your  Lordships ;  he  left  five  daughters, 
but  no  son.  Mary,  the  eldest  of  these  daughters,  had 
a  daughter  only,  whose  son,  Matthew  Perratt,  is  one 
of  the  claimants.  The  second,  Joan,  had  a  son, 
Thomas  Chilcott  Winter,  older  than  any  son  of  any 
other  daughter.  Sarah,  the  third,  had  two  sons, 
whom  it  is  not  material  to  notice.  The  fourth,  Betty, 
had  a  son,  Thomas  Viney,  and,  what  is  important  in 
one  view  of  the  case,  she  died  before  the  testator.  The 
fifth,  Agnes,  also  had  a  son,  and  they  are  both  living. 
And  upon  this  state  of  the  family  of  Richard  Chilcott 
the  question  is,  whether  any  of  the  sons  can  take  un- 
der the  description  of  the  "  first  male  heir  of  the 
branch  of  my  uncle  Richard  Chilcott^  family ;"  and 
if  so,  which  ?  in  pursuing  which  inquiry,  the  most 
orderly  course,  as  it  seems  to  me,  is  to  ascertain,  if 
it  may  be,  the  intention  of  the  testator,  and  then  to 
examine  whether  that  can  be  carried  into  effect  con- 
sistently with  the  known  rules  of  law. 

Before  I  proceed  to  do  this, — which  is  in  effect  to 
answer  the  third  and  most  important  question  pro- 
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1843.       posed  by  your  Lordships,— it  may  be  convenient  to 

WiRTBE     premise  who  are  not  entitled  to  take  under  the  will, 

_    «•         about  which  there  is  much  less  difficulty,  and,  so  far 
Fkr&att* 
as  I  am  aware,  no  difference  of  opinion.     In  the  first 

Sffigef  place,  then,  I  think  there  is  no  doubt  but  that  the 

— -.      da,ughteTs  o{  Richard  Chilcotl  are  excluded ;  they  all 

mnktms.     technically  constitute  one  heir,  but  the  heir  described 

in  the  will  is  one  and  a  male.     Moreover,  they  do  not 

seem  to  have  been  in  the  contemplation  of  the  testator 

with  a  view  to  any  beneficial  interest,  but  to  be  named 

merely  as  the  persons  from  some  of  whom  was  to  be 

bom  that  male  heir  who  was  to  take.     For  the  same 

reason  that  heir  in  the  singular  number,  and  the  first, 

is  mentioned,  it  seems  to  me  that  the  heirs  male  of 

each  of  the  daughters,  as  constituting  in  the  aggregate 

one  heir,  cannot  be  included ;  and  also,  as  not  being 

"  the  first,"  that  the  grandson  of  Richard  Chiicotfs 

eldest  daughter,  Matthew  Perratt,  is  excluded  by  the 

interposition  of  his  mother,  which  prevents  that  part 

of  the  description  from  being  applicable  to  him.     The 

claims  therefore  are,  in  effect,  reduced  to  three :  first, 

of  the  heir  at  law,  upon  the  ground  that  the  will  has 

no   sufficient   certainty   of  meaning,   and    those  of 

Thomas  Chilcott  JVinter  and  Thomas  Vvney. 

This  being  so,  we   come  to  that  question    upoa 

which  I  am  aware   there  is  so  much  difference  of 

opinion  that  I  cannot  do  otherwise  than  offer  mine 

to    your   Lordships    with    much    diffidence.      That 

opinion  is,  that  it  was  the  intention  of  the  testator 

that  the  sons  of  Richard  Chilcott'?^  daughters,  if  more 

than  one,  should  be  preferred  in  the  order  of  their 

mothers'  seniority ;  and  therefore  if  Mary^  the  eldest, 

had  had  a  son,  that  he  would  have  been  "  the  first 

male  heir,"  and  that   the  second   daughter,   Joan, 

being   the  first  who   had  a  son,  that   son,    Thomas 
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Chilcott  Winter,  is   entitled  to  take  under  that  de«  i84a 

scription;  and  further,  that  his  mother  being  alive  wiwT^ 

at  the  time  of  the  testator's  death  is  no  objection  to  v- 

his  so  taking ;  or  in  other  words,  that  the  will  is  to  *^^"- 

be  read  as  if  the  expression  had  been  "  first  male  Si^^nd^ 
descendant "  of  Richard  Chilcott     To  this  construe- 


the  Judges* 


tion  I  am  aware  is  opposed  the  fact  that  the  state  of  matatm. 
Richard  Chilcott's  family  was  well  known  to  the 
testator ;  and  therefore  it  is  said,  if  any  particular 
grandson  of  Richard  Chilcott  had  been  preferred, 
nothing  could  have  been  easier  than  to  have  named 
him  in  the  will ;  and  it  cannot  be  denied  that  there 
is  weight  in  the  objection.  It  will  be  for  your  Lord- 
ships, however,  to  decide  whether  it  is  not  in  a  great 
degree,  if  not  entirely,  removed  by  pursuing  that 
intention  of  the  testator  which  I  assume  to  have  ex- 
isted, viz.,  that  the  son  of  the  eldest  daughter,  if  any, 
should  have  the  preference;  and  if  so  the  matter 
might  well  have  been  left  open  by  the  testator,  seeing 
that  up  to  the  time  of  his  death  that  chance  remained, 
inasmuch  as  the  age  of  the  eldest  daughter  was, 
I  think,  about  46  at  the  time  of  that  event. 

To  this  construction  also  is  opposed  an  alleged  rule 
of  law,  that  Thomas  Chilcott  Winter  cannot  take, 
because  at  the  time  of  the  testator's  death  the  de- 
signation of  "  male  heir  '*  was  wholly  inapplicable 
to  him ;  that  the  word  heir  has  a  fixed  and  settled 
meaning  in  the  law,  and  that  nothing  in  this  case 
can  warrant  a  more  loose  or  popular  interpretation. 
I  am  not  aware  of  any  other  objection  in  point  of  law. 
For,  suppose  each  of  the  daughters  of  Richard  Chil- 
cott to  have  had  a  son,  and  of  these  that  the  son  of  the 
second  daughter  was  first  bom,  and  further,  that  all 
the  daughters  died  in  the  lifetime  of  the  testator,  is  it 
said  in  this  supposed  case  that  the  son  of  the  second 
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1843.       posed  by  your  Lordships, — it  may  be  convenient  to 

WiRTEE     premise  who  are  not  entitled  to  take  under  the  will, 

«•         about  which  there  is  much  less  difficulty,  and,  so  for 

— —       as  I  am  aware,  no  difference  of  opinion.     In  the  first 

Sxtjud^s!  place,  then,  I  think  there  is  no  doubt  but  that  the 

„  -7— .      daughters  of  Richard  Chilcott  are  excluded ;  they  all 

Mr.  Justice  ,     .     „  .  1.1  1      1     .    \         .1    1 

WUBamB.     technically  constitute  one  heir,  but  the  heir  descnbed 

in  the  will  is  one  and  a  male.     Moreover,  they  do  not 

seem  to  have  been  in  the  contemplation  of  the  testator 

with  a  view  to  any  beneficial  interest,  but  to  be  named 

merely  as  the  persons  from  some  of  whom  was  to  be 

bom  that  male  heir  who  was  to  take.     For  the  same 

reason  that  heir  in  the  singular  number,  and  the  first, 

is  mentioned,  it  seems  to  me  that  the  heirs  male  of 

each  of  the  daughters,  as  constituting  in  the  aggregate 

one  heir,  cannot  be  included  ;  and  also,  as  not  being 

''  the  first,"  that  the  grandson  of  Richard  CMlcoth 

eldest  daughter,  Matthew  Perrattj  is  excluded  by  the 

interposition  of  his  mother,  which  prevents  that  part 

of  the  description  from  being  applicable  to  him.    The 

claims  therefore  are,  in  effect,  reduced  to  three :  first, 

of  the  heir  at  law,  upon  the  ground  that  the  will  has 

no  sufiicient  certainty   of  meaning,    and    those  of 

Thomas  Chilcott  Winter  and  Thomas  Viney. 

This  being  so,  we   come  to  that  question   upon 

which  I  am  aware  there  is  so  much   difference  of 

opinion  that  I  cannot  do  otherwise  than  offer  mine 

to    your   Lordships    with   much    diffidence.      That 

opinion  is,  that  it  was  the  intention  of  the  testator 

that  the  sons  of  Richard  Chilcott's  daughters,  if  more 

than  one,  should  be  preferred  in  the  order  of  their 

mothers'  seniority ;  and  therefore  if  Mary^  the  eldest, 

had  had  a  son,  that  he  would  have  been  ^'  the  first 

male  heir,"  and  that   the  second   daughter,   Jaca^ 

being   the  first  who   had  a  son,  that   son,    Thomas 
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Chilcott  Winter^  is  entitled  to  take  under  that  de«  i848. 
scription;  and  further,  that  his  mother  being  alive  ^^^ 
at  the  time  of  the  testator's  death  is  no  objection  to  ^* 

his  so  taking ;  or  in  other  words,  that  the  will  is  to       *^^'"- 
be  read  as  if  the  expression  had  been  **  first  male  2w  j^J*  ^^ 

descendant "  of  Richard  Chilcott.     To  this  construe-        

tion  I  am  aware  is  opposed  the  fact  that  the  state  of  ifiOtouT 
Richard  Chilcotfs  family  was  well  known  to  the 
testator ;  and  therefore  it  is  said,  if  any  particular 
grandson  of  Richard  Chilcott  had  been  preferred, 
nothing  could  have  been  easier  than  to  have  named 
him  in  the  will ;  and  it  cannot  be  denied  that  there 
is  weight  in  the  objection.  It  will  be  for  your  Lord- 
ships, however,  to  decide  whether  it  is  not  in  a  great 
degree,  if  not  entirely,  removed  by  pursuing  that 
intention  of  the  testator  which  I  assume  to  have  ex- 
isted, viz.,  that  the  son  of  the  eldest  daughter,  if  any, 
should  have  the  preference;  and  if  so  the  matter 
might  well  have  been  left  open  by  the  testator,  seeing 
that  up  to  the  time  of  his  death  that  chance  remained, 
inasmuch  as  the  age  of  the  eldest  daughter  was, 
I  think,  about  46  at  the  time  of  that  event. 

To  this  construction  also  is  opposed  an  alleged  rule 
of  law,  that  Thomas  Chilcott  Winter  cannot  take, 
because  at  the  time  of  the  testator's  death  the  de- 
signation of  "  male  heir  "  was  wholly  inapplicable 
to  him ;  that  the  word  heir  has  a  fixed  and  settled 
meaning  in  the  law,  and  that  nothing  in  this  case 
can  warrant  a  more  loose  or  popular  interpretation. 
I  am  not  aware  of  any  other  objection  in  point  of  law. 
For,  suppose  each  of  the  daughters  of  Richard  Chil- 
cott to  have  had  a  son,  and  of  these  that  the  son  of  the 
second  daughter  was  first  bom,  and  further,  that  all 
the  daughters  died  in  the  lifetime  of  the  testator,  is  it 
said  in  this  supposed  case  that  the  son  of  the  second 


662 


CASES  IN  THE  HOUSE  OP  LORDS. 


1843.        daughter,  as  being  the  first  bom,  would  take  as  firrt 

Winter     ™^^^  ^^^^  '     Thomas  Chilcott  Winter  would  have  that 

V-  claim :  or  is  it  said  that  the  son  of  the  eldest  daughter, 

*     as  being  the  nearest  to  her  father  (for  so  she  was  by 

Se^  Judges.    ^^^  admission  of  most  of  my  learned  brothers),  woukl 

— ■  be  entitled?  Thomas  Chilcott  Winter  would  havf 
WUHaiM.  that  claim  also.  It  seems  to  be  plain,  therefore,  that 
the  life  of  his  mother  at  the  time  of  the  testator's 
death,  and  his  not  being  heir  according  to  the  legal 
maxim,  constitute  the  objection,  and  the  only  one,  to 
the  construction  which  I  submit  to  your  Lordships; 
and  the  weight  of  that  objection  must  depend  upoi 
the  greater  or  less  degree  of  clearness  with  which  the 
intention  of  the  testator  appears  fairly  to  warrant  that 
construction.  Before,  however,  I  examine  it  further, 
I  cannot  help  observing  that, — in  the  case  of  such  a 
will,  so  inartificially  and  clumsily  composed,  some 
(if  not  the  majority)  of  my  learned  brothers  are  of 
opinion  that  no  certain  or  even  intelligible  meaning 
can  be  extracted  from  it,  owing  to  such  rude  and 
perplexed  composition,  and  that  for  default  thereof 
the  claim  of  the  heir  at  law  must  prevail, — it  is  a  faff- 
fetched  and  somewhat  startling  supposition  that  the 
testator  must  have  been  conversant  with  Coke  upon 
Littleton^  and  the  profound  maxim  that  nemo  al 
hceres  viventis. 

Upon  this  question,  the  existence  of  the  rule  and 
the  relaxation  of  it,  I  must  not  forget  that  your  Lord- 
ships are  already  in  possession  of  a  most  minute  and 
learned  examination  of  the  authorities  bearing  upon 
it(/>).  To  cite  those  cases  again,  and  to  comment 
upon  them,  would  be  to  assume  an  appearance  d 
research  certainly  not  real,  and  to  trouble  your  Lord- 
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ships  at  much  length  upon  a  point  which  will  be       ^2. 

found  not  to  be  really  in  dispute.     Neither  the  ex-      Winter 

istence  of  the  rule  generally,  nor  its  relaxation   in     p^juaATT 

certain  cases,  is  denied.     This  I  think  will  be  suffi-       .-7— 

ciently  apparent  when  I  remind  your  Lordships  of   the^judges. 

the  manner  in  which  Mr.  Justice  Holroyd  and  Mr. 

Justice  Litthdalej  who  were  in  favour  of  using  "  the 

term  of  art "  in  its  technical  and  strict  sense,  state 

the  result  of  the  authorities  as  to  the  rule  and  the 

exception.     Mr.  Justice  Holroyd  is  reported  [q)  thus 

to  have  expressed  himself:  "  If  it  appeared  plainly 

by  the  will  to  have  been  the  testator's  intention  that 

an  heir  male  apparent  should  take   by  the  devise, 

I  agree  that  the  rules  of  law  would  not  prevent  the 

giving  such  a  construction  to  the  will  as  to  carry 

that  intent  into  effect."    Mr.  Justice  Littledale  is  thus 

reported  (r) :  "  All  these  cases,  therefore,"  (cases  in 

favour  of  my  construction),  "  only  come  to  this,  that 

if  there  be  sufficient  upon  the  will  to  show  that  the 

word  heir  is  used  in  the  will  in  such  a  way  as  proves 

the  testator  to  have  meant  heir  apparent,  it  shall  be 

so  considered  as  he  intended  it ;  but  they  prove  nothing 

more."     And  that  is  all,  with  all  possible  respect  be 

it  spoken,  that  they  are  required  to  prove,  consistently 

with  my  view  of  the  case.     So  that  it  is  obvious,  from 

the  statement  of  the  question  by  these  truly  learned 

Judges,  that  it  comes  round  to  this  in   each    case, 

what  was  the  intention  of  the  testator?  because,  if 

that  be  apparent,  ex  concessis  the  rule  will  yield  to 

the  exception.     Instead,  therefore,  of  citing  in  extenso^ 

I  will  content  myself  with  referring  generally  to  the 

authorities  which  I  consider  to  be  amply  sufficient 

for  my  purpose.     They  are,  James  v.  Richardson  (5), 

Kq)  5  Barn.  &  C.  77.  (5)  Sir  T.  Raym.  330. 

(r)  lA  p.  64. 
VOL.  IX.  Y  Y 


V. 
PXRRATT. 
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1842.  Darhison  v.  Beaumont  (0,  and  especially  Goodright  t. 
WiHxra  fVhite  (w),  in  which  Lord  Chief  Justice  De  Grey  seems 
to  have  established  the  exception  which  Mr.  Justice 
Holroyd  and  Mr.  Justice  Littledale  admitted. 
« Jndg^  In  order,  however,  that  the  relaxation  of  terms  of 
frToftice  ^^'  ^^  ^^  ^^  Strict  legal  sense  of  a  word  into  popahr 
wmamM,  meaning,  may  not  appear  to  be  a  modem  doctrine, 
I  take  leave  to  cite  to  your  Lordships  the  case  <tf 
Hill  V.  Grange  (p).  That  was  an  action  of  trespass 
for  breaking  and  entering  a  house  and  certain  closes 
of  land.  Plea,  that  the  said  house  and  closes  were 
*'  one  messuage,  and  100  acres  of  land  to  the  same 
appertaining,"  stating  a  lease,  &c.  Much  argument 
took  place  upon  the  effect  of  this  allegation,  *'  land  to 
the  said  messuage  appertaining,"  which  all  the  Jadges 
agree  was  (in  the  true  and  legal  sense  of  the  word) 
equivalent  to  the  words,  ^^  to  the  said  messuage  appll^ 
tenant."  The  report  however  states,  that  the  Judges^ 
when  they  came  to  consider  the  language  of  the  leasee 
agreed  that  when  "  appertaining"  is  used  with  the  other 
words,  it  cannot  have  its  proper  (that  is,  its  strictly 
legal)  signification  (as  in  pleading,  it  must  be  unde^ 
stood),  and  therefore  that  it  shall  have  such  meaning 
as  was  intended  between  the  parties,  or  else  it  would 
be  void,  which  it  must  not  be  by  any  means,  for  it  is 
commonly  used  in  the  sense  of  "  occupied  with,"  or 
"  lying  to ;"  and  forasmuch  as  it  is  commonly  used 
in  that  sense,  it  is  the  office  of  the  Judges  to  take  and 
expound  the  words  which  common  people  use  to 
express  their  meaning,  according  to  their  meaning; 
and  therefore  it  shall  be  taken  here  not  according  to 
the  definition  of  it  (that  is,  its  true  legal  meaning), 

(/)  1  P.  Wnis.  229.  {%>)  1  Plowd.  170. 

(m)  2  W.  Blacks.  1010. 
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because  that  does  not  stand  with  the  matter,  but  in 
such  sense  as  the   parties  intended  it.     And  many 
other  cases  were  put  (as  the  report  adds)  where  the     p    **• 
word  shall  be  taken  out  of  the  natural  (that  is,  in        -;— 
conformity  to  the  context,  the  legal)  meaning,  but    S^Jud^gesf 
according  to  that  of  the  party. 

Upon  the  whole,  it  seems  to  me  that  the  intention 
of  the  testator  was  in  favour  of  Thomas  ChUcott 
Winter^  and  that  there  is  no  rule  of  law  preventing 
that  intention  from  being  carried  into  effect;  and 
that  therefore  IsaaCj  his  heir,  is  entitled  to  take  under 
the  will. 

These  observations  furnish  my  answer  to  the  first 
and  third  questions  proposed  by  your  Lordships.  As 
to  the  second,  it  follows,  from  my  view  of  the  whole 
case,  that  the  remainder  first  vested  in  interest  in  the 
said  Thomas  ChUcott  IVinter^  upon  the  death  of  the 
eldest  daughter,  Mari/y  without  issue  male,  because 
iintil  that  event  happened  it  was  contingent  whetlier 
lie  would  become  entitled  or  not. 


Mr.  Justice  Patteson: — In  answer  to  your  Lord-  Mr.  Justice 
/ships'  first  question,  I  am  of  opinion  that  the  expres-  ^  ^*^*' 
fiion  "  first  male  heir "  was  used  by  the  testator  to 
.denote  a  person  of  whom  an  ancestor  might  be  living. 
Jf  the  expression  had  been  used  with  reference  to  any 
particular  individual  by  name,  as  if,  for  instance,  the 
.words  had  been  *^the  first  male  heir  of  Mary  Bishop^'' 
I  should  have  had  much  difficulty  in  coming  to  this 
conclusion,  because  the  authorities  show  that  the  rule 
nemo  est  hceres  viventis  would  apply ;  and  it  is  clear 
that  if  an  estate  be  left  to  A.  for  life,  with  remainder 
to  the  heir  of  J.  S.,  and  A.  die  in  the  lifetime  of  J.  5., 
the  remainder  is  void,  there  being  no  person  who  at 
the  death  of  A.  answers  the  description  of  the  heir  of 
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J.  S,y  though  no  one  can  doubt  that  such  was  not  the 
intention  of  the  testator.  Here,  however,  the  expres- 
sion is  used,  not  witli  reference  to  any  particular  in- 
dividual by  name,  but  to  "  the  branch  of  my  unck 
Richard  ChilcotV^  family."  Richard  ChilcoU  \m 
dead,  and  had  left  five  daughters  and  no  son ;  there 
were,  therefore,  five  branches  of  Richard  Chilcalfi 
family,  and  if  the  words  be  taken  in  their  literal 
sense,  it  is  quite  uncertain  which  of  those  fit« 
branches  is  meant  by  "  the  branch  of  my  unck 
Richard  Chilcoit's  family."  To  avoid  this  UDoe^ 
tainty,  it  is  argued  that  the  words  "the  branch  of 
my  uncle  Richard  Chilcotfs  family  "  are  to  be  read 
as  if  they  had  been  "  my  uncle  Richard  Chilcotd 
branch  of  the  family ;"  words  of  very  different  im- 
port, and  I  know  not  by  what  rule  of  constroctioD 
I  am  at  liberty  so  to  read  them.  But  assuming  that  I 
am  at  liberty  so  to  read  them  (as  all  the  Judges  who 
have  delivered  opinions  in  this  case  do  assume),  th« 
the  words  will  stand, "  the  first  male  heir  of  my  unck 
Richard  Chilcotfs  branch  of  the  familj^ :"  still  thoflc 
are  not  technical  words ;  they  have  no  certain  legal 
sense,  according  to  any  authority  which  I  can  find 
The  word  *^  family  "  in  a  devise  has  indeed  received 
a  construction  in  several  cases ;  Chapman's  Case  (x), 
JVright  v.  Atkyns  (y).  Doe  v.  Smith  (z)  ;  in  all  which 
the  word  "  family,"  in  devises  of  remainder  to  the 
"  family  of  J.  5.,"  has  been  held  to  mean  the  heir  of 
J.  S. :  so  here  it  appears  to  me  that  if  the  word  "heir" 
must  be  taken  in  its  strict  legal  sense,  the  words 
would  mean,  **  the  first  male  heir  of  my  uncle  Rich- 
ard ChilcottJ'     Now  this  is  clearly  not  the  sense  in 


{x)  Dyer,  333. 
iy)  1  Ves.  255. 


(z)  5  M.  &  Selw.  126. 
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which  the  testator  used  them,  for  he  evidently  meant       ^18^ 
to  denote  some  single  individual  by  the  words  "  first      wihtbr 
male  heir,"  yet  no  single  male  individual  could  be     p^^^^^^ 
heir  of  Richard  Chilcott  until  all  the  five  daughters        -;— 
were  dead ;    nor  then  unless  four  out  of  the  five    the^^udgea. 
daughters  had  died  without  issue,  or  at  all  events   ^r  "justice 
unless  the  issue  of  four  out  of  the  five  had  failed ;     Pattesan. 
all  which  is  quite  inconsistent  with  the  direction,  that 
the  first  male  heir  on  taking  possession  should  pay  to 
each  of  the  daughters  of  Richard  Chilcott  who  should 
then  be  living,  100  /.     No  one  could  be  sole  heir  of 
Richard  Chilcott  as  long  as  any  one  of  those  daugh- 
ters was  living.     The  words,  therefore,  do  not  mean 
the  first  male  heir  of  Richard  Chilcott;  they  must 
denote  some  male   descendant  of  Richard  Chilcott^ 
who  yet  was  not  his  heir.     Whose  heir  then  was  it 
intended  to  denote  ?     Not  the  heir  of  any  particular 
individual,  but  of  Richard  ChilcotVs  branch  of  the 
family  ;  the  heir  of  the  whole  of  that  branch  of  the 
family  would  be  the  same  as  the  heir  of  Richard 
Chilcott  himself,  whom  I  have  already  shown  not  to 
be  the  person  meant.     If  then  the  word  •*  heir"  is 
to  be  taken  strictly,  it  must  mean  the  son  of  one  of 
the  daughters  who  should  be  dead  ;  and  yet  he  would 
only  be  heir  of  his  mother,  not  heir  of  the  branch  of 
the  family.     Again,  if  all  the  daughters  survived  the 
tenant  for  life,  there  would,  on  the  determination  of 
the  particular  estate,  be  no   person  answering  the 
description  of  "  male  heir,"  by  reason  of  the  rule 
nemo  est  hcsres  viventis^  and  not  only  must  the  devise 
become  void,  but  the  daughters  be  deprived  of  the 
100  /.  each,  which  is  given  them;  whereas  it  is  quite 
plain  that  the  testator  intended  that  all  of  them  who 
should  be  living  at  the  death  of  the  tenant  for  life 
should  have  100/. 
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1842.  For  these  reasons,  looking  at  the  will  and  at  the 

WiHTER     status  of  the  family,  it  appears  to  me  that  the  testator 
^   ^'  meant  by  the  words  "  first  male  heir  "  to  denote  the 

Pbrhatt** 

first  male  descendant  of  Richard  Chilcotty  without  re- 

?^e  Judgesf  S^^^  *^  whether  his  ancestor  was  living  or  not.    It  a 

— — .  said,  that  if  such  was  the  testator's  intention,  it  is 
Pattewn.  Strange  that  he  should  not  have  pointed  out  by  name 
the  person  whom  he  intended.  This  observation  may 
be  very  just ;  but  it  may  be  answered,  that,  thou^ 
four  of  the  daughters  had  a  son,  the  eldest  had  not, 
but  only  daughters,  nor  a  grandson,  and  yet  she  might 
have  had  a  son  or  grandson  bom  afterwards ;  and  the 
testator's  intention  may  have  been  such  that  a  son  or 
grandson  so  bom  may  have  come  within  it  (though, 
as  I  shall  state  afterwards,  I  cannot  clearly  disconr 
that  it  was),  and  the  testator  may,  for  that  or  some 
other  reason,  have  purposely  omitted  to  name  the 
individual.  Probably,  as  it  seems  to  me,  the  testator 
meant  to  describe  some  person  who  should  be  living 
at  the  death  of  the  tenant  for  life,  some  one  who 
should  then  be  "  first  male  heir,"  which  must  of 
necessity  be  a  matter  of  uncertainty  at  the  time  of 
making  the  will. 

The  authorities  upon  the  question  as  to  when  and 
under  what  circumstances  the  word  "  heir  *'  may  in  a 
will  be  taken  in  a  sense  different  from  its  strict  legal 
meaning,  have  been  so  thoroughly  sifled  and  exa- 
mined, in  the  opinions  which  have  been  pronounced 
in  this  case  in  the  Court  of  Queen's  Bench  and  put 
Lordships'  House,  that  1  cannot  hope  to  throw  any 
further  light  on  the  subject  by  a  detailed  examination 
of  them.  They  appear  to  me  to  establish  this  piopo^ 
sition,  that,  primA  fadcy  the  word  "  heir  '*  is  to  be 
taken  in  its  strict  legal  sense,  but  that,  if  there  be  a 
plain  demonstration  in  the  will  that  the  testator  uses 
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it  in  a  different  sense,  such  different  sense  may  be        1842. 
assigned  to  it.     What  amounts  to  that  plain  demon-     winter 

stration  must  in  each  case  depend  on  the  language  p^^^^^ 
used  and  the  circumstances  under  which  it  is  used,        -— - 

and  is  not  a  question  to  be  determined  by  reference  to  SeJud|e8. 

reported  cases,  but  by  a  careful  consideration  of  that  ^^7^^^^^ 

language  and  those  circumstances  in  the  particular  Patteim. 
case  under  discussion. 

In  answer  to  your  Lordships'  second  question,  I  am 
of  opinion  that  the  remainder  vested,  if  at  all,  at  the 
death  of  Mary  Bishop  in  1799.  So  long  as  she 
lived  the  law  contemplates  that  she  might  have  a  son 
who  might  possibly  have  answered  the  description  in 
the  will,  but  upon  her  death,  as  she  left  a  grandson 
then  living,  and  as  each  of  the  other  daughters  had 
then  a  son,  the  right  of  the  person  entitled  under  the 
description  in  the  will  could  not  be  altered  by  any 
subsequent  events,  and  therefore  the  remainder  must 
vest ;  it  being  an  admitted  rule  that  remainders  shall 
vest  as  soon  as  possible. 

The  third  question  put  by  your  Lordships  is,  in  my 
my  judgment,  very  difficult  to  answer,  and  I  must 
confess  that,  after  fully  considering  all  the  very  plau- 
sible arguments  which  have  been  adduced  in  favour 
of  the  different  claimants,  I  cannot  satisfy  myself  that 
any  of  them  are  sound,  nor  can  I  discover  any  rule 
of  construction  which  enables  me  to  form  more  than 
a  probable  conjecture  as  to  the  meaning  of  the  testa- 
tor's words.  I  apprehend  that  probable  conjecture  is 
not  a  safe  or  sufficient  reason  for  affixing  a  meaning 
to  the  words,  and  I  am  therefore  obliged  to  say  that, 
in  my  opinion,  this  part  of  the  will  ought  to  be  held 
void  for  uncertainty.     The  most  strict  and  technical 
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1842.       argument  appears  to  tne  to  be  that  which  is  urged  in 

Winter     f^^'^^^  ^^  Thomas,  or  rather  Catherine y  Viney,  but  then 

V-         it  is  grounded  on  the  supposition  that   the  words 

—   '    "  first  male  heir"  mean  a  person  of  whom  no  ancestor 

theTudgesf  ^^  living,  and  I  cannot  bring  my  mind  to  the  condn- 

-— ,  sion  that  such  is  the  true  meaning  of  those  words. 
Pattesan.  If  the  Vineys  be  excluded,  then  the  question  is 
between  Matthew  Perratt  and  Isaac  IVinter^  and  will 
depend  on  the  meaning  of  the  word  "  first,"  prefixed 
to  the  words  "male  heir,"  taken  in  the  sense  rf 
"  male  descendant ;"  whether  it  means  the  male  des- 
cendant of  the  eldest  daughter,  she  being  the  first  in 
birth  of  the  family  of  Richard  Chikott,  and  accord- 
ing to  some  authorities  the  more  worthy,  or  the  male 
descendant  who  was  first  bom  in  order  of  time,  finom 
whichever  daughter  he  might  descend,  or  the  male 
descendant  who  traces  through  the  fewest  females, 
and  so  is  in  some  sense  the  first  of  the  generation 
after  Richard  Chilcotfs  daughters,  that  is,  the  son  of 
the  eldest  of  the  daughters  who  had  a  son,  viz.  Issae 
Winter^  and  who  would  also  be  first  as  compared  with 
Matthew  Perratt^  as  being  less  remote  from  Richard 
Chilcott.  Any  one  of  these  interpretations  of  the 
word  "  first "  would,  as  I  apprehend,  be  consistent 
with  decided  authorities,  and  yet  there  is  no  authority 
which  makes  any  one  of  them  preferable  to  the  other 
as  a  matter  of  law  ;  neither  is  there  anything  in  the 
will  which  at  all  leads  my  mind  to  any  opinion  as  to 
the  interpretation  which  the  testator  himself  would 
have  adopted  if  the  question  could  have  been  asked 
him.  As,  therefore,  I  am  in  complete  uncertainty  as 
to  the  testator's  actual  meaning,  and  as  I  have  no  rule 
of  law  to  guide  me,  no  technical  sense  which  I  am 
bound  to  affix  to  the  word  "  first,"  it  appears  to  me 
that  the  well-known  rule  must  prevail,   viz.  that  an 
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heir  pliall  not  be  disinherited  except  by  express  words, 
and  that  this  part  of  the  will  being  uncertain  is  void 
and  inoperative. 


1842. 

WiNTBB 
V. 

Pbrbatt. 


Mr.  Baron  Parke : — My  answer  to  the  first  question  th^^  judgel 
proposed  by  your  Lordships  is,  that  in  my  humble  ^"T" 
opinion  the  (expression  **  first  heir  male"  was  not  used  Parke. 
by  the  testator  to  denote  a  person  of  whom  an  ancestor 
might  be  living.  It  is  a  rule  in  the  judicial  exposi- 
tion of  wills,  that  technical  words,  or  words  of  known 
legal  import,  are  to  be  considered  as  having  been 
used  in  their  technical  sense,  or  according  to  their 
strict  acceptation,  unless  the  context  contain  a  plain 
indication  to  the  contrary.  Such  is  the  rule  laid 
down  by  Lord  Chief  Justice  EyrCj  in  Buck  v.  Nur- 
tan  (a) ;  by  Lord  Alvanley,  in  TheUuson  v.  Wood- 
ford (h) ;  and  in  Poole  v.  Poole  (c),  citing  Goodright 
V.  Pulleynid)  ;  and  lastly,  by  Lord  Redesdale  in  Jesson 
V.  Wright  (e),  and  other  authorities.  That  this  rule 
is  well  established  admits  of  no  doubt;  and  it  is  a 
sound  and  salutary  principle  of  construction,  which 
affords  the  best  chance  of  attaining  a  reasonable 
degree  of  certainty  in  the  exposition  of  testamentary 
papers,  to  abide  steadily  by  general  rules,  and  not  to 
indulge  in  conjectures  of  the  supposed  intent  of  the 
testator.  Upon  this  subject  I  cannot  forbear  referring 
to  a  passage  in  Mr.  Fearne^s  work  (/),  in  which  this 
doctrine  is  ably  enforced  :  — "  Certain  established 
maxims  as  to  the  legal  import  and  effect  of  technical 
expressions,  will  render  the  decision  of  titles  to  property 
as  little  dependent  as  the  nature  of  things  will  admit 
upon  the  occasional  opinion,  humour,  ingenuity,  or 


(a)  1  Bos.  &  p.  57. 

\b)  4  Ves.  329. 

(c)  3  Bo8,  &  P.  620. 


(cf)  2  Ld   Ravm   1427. 

(c)  2  Bli.  1.  ' 

(/)  Cont.  Hem.  p.  136. 
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1842.       caprice  of  the  Judge,  and  are  therefore  most  proper 
and  sure  grounds  for  titles  to  rest  and  depend  upon.'' 
Adopting,  then,  this  rule  of  construction,  the  word 
"  heir,"  in  its  strict  legal  acceptation,  cannot  be  appK- 
tiu>^Qdge8.  cable  to  any  one  whose  ancestor  is  living;  nemo  ett 
fueres  viventis.    That  word  must  therefore  be  read,  in 
the  will  in  question,  with  its  appropriate  meaning, 
unless  the  context  contain  a  plain  indication  to  the 
contrary.     No  one  can  take  **  by  a  devise  to  an  heir 
who  is  not  heir  indeed,  without  demonstration  plain," 
to  use  the  language  of  a  marginal  note  in  Hobart 
(p.  33),  sanctioned  by  Lord  Chief  Justice  Bridgwm 
{Bridgmatiy  413),  and  Lord  Chief  Justice  Eyre  in  tlie 
case  referred  to.  It  seems  to  me  that  there  is  nothiDg 
in  the  context  of  this  will  which  amounts  to  ^  demon- 
stration plain,"  or  anything  like  a  plain  indication,  w 
indeed  any  indication,  that  the  testator  meant  to  use 
the  word  heir  in  any  other  than  its  primary  accepti- 
tion.    There  is  no  doubt  that  the  word  ^  heir**  is 
capable  of  being  applied  to  one  whose  ancestor  if 
living ;  and  there  are  cases  where  the   context  hai 
been,  in  the  opinion  of  the  Court,  sufficiently  clear  to 
call  upon  it  to  construe  the  word  in  its  improper  or 
secondary  acceptation ;  such  as  the  case  of  Darlntm 
V.  Beaumont  {g\  and  Goodright  v.  White  (A).    Whe- 
ther in  all  these  cases  the  circumstances  relied  upon 
amounted  to  a  clear  indication  of  the  intent  of  the 
testator  to  use  the  word  "  heir"  in  other  than  its  strict 
sense,  so  as  to  satisfy  the  rule  laid  down  in  the  cases 
above  referred  to,  and  now  established,  it  is  not  neces- 
sary to  inquire.     In  the  present  case  no  similar  ci^ 
cumstances  exist ;  and  it  appears  to  me  to  be  a  mere 
conjecture,  and  that  upon  a  slight  foundation,  that 


(</)  1  P.  Wins.  229. 


W  2  W.  Blacks.  1010. 
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the  testator  intended  to  make  any  but  a  very  heir  the       1842. 
object  of  his  bounty. 

Assuming,  then,  that  the  testator  did  not  mean  by 
the  word  "  heir"  an  heir  apparent,  I  proceed  to  the 
consideration  of  the  second  and  third  questions  pro-  ^eTudge^f 
posed  by  your  Lordships,  which  can  be  most  conve-        -~- 
niently  taken  together.  Parke. 

What  was  intended  by  the  expression  "  first  male 
heir  of  the  branch  of  my  uncle  Richard  Chilcotfs 
family?"  That  it  must  be  some  one  who  fills  the 
character  of  heir  to  some  deceased  member  of  the 
family,  is,  for  the  reason  before  given,  quite  clear ; 
that  he  must  be  a  male  heir  is  also  clear ;  but  what  is 
meant  by  the  term  "  first,"  or  by  "  the  branch  of  my 
uncle  Richard^s  family,"  is  by  no  means  equally  so. 
The  latter  expression  is  inaccurate,  and  must  be  un- 
derstood to  mean  the  first  male  heir  of  that  branch  of 
our  family  which  consists  of  my  uncle  Richard  Chil- 
cotfs  family ;  or,  in  other  words,  the  "  first  male  heir 
of  my  uncle  Richard's  branch  of  our  family."  What 
is  meant  by  the  term  "  heir  of  my  uncle  Richard's 
branch,"  and  by  the  term  "  first  ?"  That  he  must  be 
one  individual,  and  not  all  who  collectively  answer 
the  description  of  heir,  is  very  clear ;  but  must  he  be 
that  person  who,  being  a  "  male,"  is  the  true  heir  of 
some  deceased  member  of  that  branch  of  the  family, 
or  must  he  be  the  true  heir  of  Richard  the  uncle  ? 
That  the  latter  was  not  intended,  may  be  collected 
from  the  context ;  there  could  be  no  single  true  male 
heir  of  Richard  till  all  the  stocks  of  the  daughters  but 
one  were  extinct,  which  is  a  very  remote  contingency; 
yet  the  testator  contemplated  an  heir  who  might  have 
to  pay  to  more  than  one  of  the  daughters  of  Richard 
the  sum  of  100  Z. 

It  follows,  therefore,  that  the  heir  intended  by  the 
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testator  was  the  heir  of  some  other  deceased  member 
of  that  branch  of  the  family.  Which  of  these  will 
answer  the  description  of  *' first?"  It  seems  to  me 
that  when  the  word  heir  is  determined  to  be  not 
Ae^Jud^  "  ^^^^  apparent,"  but  very  heir,  there  is  little  or  no 
difficulty  in  deciding  on  the  meanin^j^  of  this  term, 
whatever  there  might  be  if  the  word  heir  were  to  be 
construed  as  heir  apparent.  The  ordinary  meaning 
of  the  word  ^^  first/'  when  applied  to  a  person  who  at 
some  future  period  should  fill  the  character  of  very 
heir,  is,  I  think,  the  first  in  order  of  time  who  does  so ; 
and  the  language  of  a  will  ouglit  to  be  read  in  its  ordi- 
nary sense,  unless  the  context  or  the  facts  to  which  the 
will  is  to  be  applied  require  a  different  constructioiL 
If  the  very  heir  of  the  first  or  eldest  of  the  daughters 
had  been  intended,  the  term  "  first"  would  have  been 
applied  to  the  daughters,  not  to  the  heir.  My  humble 
opinion  therefore  is,  that  the  first  male  descendant  of 
the  daughters  who  filled  the  character  of  very  heir  to 
any  of  them,  was  entitled  under  this  devise ;  and 
consequently,  to  the  second  of  your  Lordships'  ques- 
tions, 1  answer  that  the  remainder  vested  in  interest 
on  the  death  of  Betty  Viney  (the  fourth  daughter  of 
Richard)t  that  is,  on  the  15th  May  1806  ;  and  to  the 
third,  1  answer  that  it  vested  in  Thomas  Viney,  her 
son,  who  on  her  death  became  her  very  heir,  and  was 
the  first  of  the  descendants  of  the  uncle  Richard  who 
was  heir  at  law  in  the  proper  legal  sense  of  that 
word. 


Lord  Chief  Justice  Jindal : — Having  had  the  honour 
of  stating  to  your  Lordships,  upon  a  former  occasion, 
the  opinion  which  1  had  formed  (i)   on    tlie   several 


.(0  10  Bingh.  234. 
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questions  now  submitted  to  Her  Majesty's  Judges,  and        1842. 
finding  no  reason  to  vary  from  the  opinion  which  I      winter 
then  formed,  I  hope  I  shall  stand  excused  if  I  simply  «'• 

refer  to  the  answers  before  given  by  me  to  the  first        — 
and  second  questions,  confining  myself  at  present  to    the  Judge«. 

the  discussion  of  the  last,  which  is  the  most  important        

question  in  the  determination  of  this  case.  The  con-  Chief  Justice 
sideration  of  the  last  question  involves  in  it  the  con-  ^»«<^ 
struction  of  the  will  of  Emanuel  Chilcott,  and  in  effect 
calls  upon  us  to  state  who  it  was  the  testator  intended 
should  take  in  remainder,  by  the  description  contained 
in  his  will,  "  the  first  male  heir  of  the  branch  of  his 
uncle  Richard  Chi/cott's  family  ?  "  The  first  inquiry 
would  seem  to  be,  whether  any  person  could  fill  out 
and  answer  the  description  contained  in  the  will, 
"first  male  heir  of  the  branch  of  his  uncle's  family?" 
And  if  the  word  "  first "  had  not  been  found  in  the 
will,  and  the  devise  had  been  simply  to  the  "  male 
heir  of  the  branch  of  his  uncle  Richard's  family,"  it 
is  possible,  though,  in  the  state  of  the  family  at  the 
time  the  will  was  made,  in  the  highest  degree  impro- 
bable, that  upon  certain  events  taking  place,  the 
description  contained  in  the  will  might  have  been 
satisfied  ;  for  if,  before  the  time  when  the  remainder 
must  vest  by  law,  all  the  daughters  of  Richard  had 
died  without  any  of  them  leaving  issue  except  one, 
and  that  one  leaving  a  son  or  a  male  descendant,  such 
son  or  male  heir  might  be  considered  "  the  male  heir 
of  the  branch  of  his  uncle  Richard's  family,"  within 
a  certain  latitude  of  expression  ;  such  person  being  at 
the  same  time  the  direct  heir  male  of  one  of  the 
daughters  of  Richard  and  the  heir  of  the  other  daugh- 
ters, and  thus  uniting  in  himself  the  character  of  heir 
male  to  the  several  coparceners,  and  in  some  sense 
that  of  heir  male  of  his  uncle  Richard's  "  branch  of 
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18458.       the  Chilcott  family,"  which  is  probably  what  the  tes- 

•  WiNTBB     ^^or  intended  by  the  expression  "  the  branch  of  his 

^    ^*         uncle's  family.'*     But  neither  did  such  an  event  ever 
Febratt.  •'  , 

— -        happen,  nor  at  the  time  of  making  the  will  was  such 
t£?udge&    ^  s^*^  ^f  ^'^^  family  within  the  reach  of  probabili^; 

7—^  for  at  that  time,  of  the  five  daughters  of  Richard 
Chief  Justice  Mory^  the  eldest,  had  four  daughters;  Joan^  the 
^^^*"*^  second,  who  had  married  IVxntery  had  two  sons; 
Sarah,  the  third,  who  had  married  Parsons^  had  two 
sons ;  Betty,  the  fourth,  who  had  married  Viney,  had 
one  son ;  and  lastly,  Agrees,  the  youngest  daughter, 
who  had  married  Greenslade,  had  also  a  son. 

But  the  will  further  contains  within  it  the  word 
^^  first,"  in  addition  to  the  description  before  adverted 
to ;  the  devisee  is  to  be  not  only  "  the  male  heir  of 
the  branch  of  his  uncle  Richard's  family,"  but  "  the 
first  male  heir"  of  that  branch ;  words  that  import  in 
themselves  a  discrimination  or  selection  of  some  one 
out  of  several  of  the  same  description  or  class.  Whilst 
at  the  same  time  the  will  shows  the  express  intention 
of  the  testator,  that  some  at  least  of  the  five  daughters 
of  Richard,  if  not  all  of  them,  might  be  alive  at  the 
time  when  this  first  male  heir  should  take ;  for  the 
heir  who  takes  is  charged  with  the  payment,  **  unto 
such  of  the  daughters  of  the  said  Richard  Chilcott 
who  should  be  then  living,"  of  the  sum  of  100  L 
each. 

In  the  case  of  such  words  of  devise,  and  of  a  family 
the  several  members  whereof  were  in  this  state  within 
the  testator's  knowledge,  I  cannot  bring  myself  to 
think  that  by  the  expression  "  first  male  heir  of  the 
branch  of  my  uncle  Richard's  family,"  the  testator 
could  possibly  mean  "  heir,"  in  the  strict  legal  sense 
required  by  the  maxim  nemo  est  haeres  viventis  ;  that 
is  to  say,  that  in  order  to  take  the  remainder,  he 
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intended  the  first  male  heir  must  be  a  person  who  had        i842. 
become  very  heir,  by  the  death  of  his  ancestor,  before      wintrr 
the  remainder  was  to  vest ;  but  I  think  he  had  in  his  ». 

mind  some  general  and  popular  notion  of  "  a  male        

descendant"  of  the  branch  of  his  uncle  Richard's  ^f^ftj^ 
family,  and  nothing  more.  And  the  present  case,  -— 
as  it  seems  to  me,  falls  rather  within  those  in  which  chief  Justice 
Lord  Hobartj  in  the  case  of  Counden  v.  Clarke  {k)^  ntdai. 
states,  there  is  "declaration  plain"  that  the  testator 
intended  the  word  heir  should  not  be  confined  to  its 
strict  legal  meaning,  but  should  be  taken  in  the  more 
popular  sense  of  heir  apparent  or  presumptive ;  for 
the  testator  knew  that  his  uncle  was  then  dead  with- 
out leaving  a  son;  he  knew,  therefore,  that  there 
could  be  no  male  heir  of  Richard,  strictly  and  pro- 
perly so  called ;  he  knew  also  that  whoever  took  as 
male  heir  must  be  a  male  descendant  of  one  of  the 
five  daughters  of  Richard ;  and  he  must,  as  I  under- 
stand the  will,  have  meant  such  male  descendant  to 
take,  whether  his  mother  was  dead  or  living,  because 
the  will  provides  that  such  of  the  daughters  as  were 
living  at  the  time  of  the  vesting  of  the  remainder 
were,  without  any  restriction,  to  receive  payment  of 
their  several  legacies  from  the  devisee ;  so  that  con- 
sistently with  this  will  the  heir  might  be  called  upon 
to  pay  his  mother,  that  is  his  ancestor,  who  was  then 
living.  Again,  the  testator  never  could  have  intended 
that  if  all  the  daughters  were  living  at  the  time  the 
remainder  ought  to  vest,  such  remainder  should  fail, 
and  with  it  all  the  legacies  fall  to  the  ground ;  and 
yet  such  would  have  been  the  necessary  consequence 
if  the  daughters  had  all  been  alive,  and  it  is  held  that 
no  one  can  take  who  is  not  an  actual  heir. 

C;^)  Hob.  32. 
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1842.  I  am,  therefore,  satisfied,  as  I  Iiave  already  stated, 

WiRTEB     *^^^  ^^^^  testator  used  the  phrase  male  heir,  not  in  iis 

»•  strict  legal  sense,  but  in  its  popular  acceptation,  as 

'    "  heir  male  apparent,"  or  "  male  descendant ;"  and 

^i  Judges!  ^^^^  the  great  difiiculty  of  construction  arises  from 

the  introduction  of  the  word  "  first "  into  the  devise, 

Chief  Justice  SO  as  to  make  it  necessary  to  determine  who  is  the 

^^^"^^      "  first  male  heir  *'  or  "  first  male  descendant "  of  the 
branch,  within  the  testator's  meaning. 

I  agree  entirely  in  the  position,  that  where  the 
devisor  uses  a  legal  technical  term,  it  must  be  con- 
strued strictly,  unless  a  plain  intent  to  the  contraiy 
appears  on  the  \i  ill  itself.  But  I  cannot  consider  the 
expression  "  male  heir  of  the  branch  of  a  family  "  as 
any  legal  expression  or  word  of  art ;  the  law  neither 
acknowledging  such  phrase,  nor  knowing  or  defining 
who  the  heir  male  of  a  branch  of  a  family  is,  though 
it  both  knows  and  defines  who  is  the  heir  male  of  an 
ancestor.  I  cannot  therefore  feel  the  weight  of  the 
argument,  that  the  expression  **  male  heir  "  must  be 
construed  strictly  in  this  case  ;  for  that  is  to  take  part 
only  of  tlie  testator's  expression  in  his  will,  not  the 
whole  of  it,  and  to  give  a  strict  interpretation  to  part, 
omitting  altogether  the  rest. 

It  appearing  therefore  to  me,  that  the  will  is  to  be 
interpreted  as  if  the  remainder  had  been  limited  to 
the  first  male  descendant  of  the  testator's  "  uncles 
branch  of  the  family,"  and  from  my  being  unable  to 
determine  from  the  words  of  the  will  to  which  claimant 
the  word  "  first"  ought  to  be  applied,  the  conclusion 
at  which  I  arrive  is,  that  the  will  is  void  for  unce^ 
tainty,  and  that  the  heir  at  law  ought  to  take.  I 
readily  agree,  that  to  hold  a  devise  to  be  void  for 
uncertainty  is  the  last  resource  to  which  any  Court 
should  be  driven  in  the  interpretation  of  a  will,  but 
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that  cases  must  and  do  sometimes  arise  in  which  it  is        1843. 
necessary  to  come  to  that  conclusion,  must  also  be     winter 
admitted.     Chief  Justice  Hohartj  in  his  judgment  in    p^^]|;^„ 
Counden  v.  Clarke^  8ay8(/),  **  We  must  pass  between        — — 
two  main  grounds  so  as  we  offend  neither :  one,  that   ^e  Judges, 
the  devise  must  be  taken  according  to  the  intention        -— : 
of  the  party  devisor ;  the  other,  that  such  intent  must  Chief  Justice 
be  so  expressed  in  the  will  written  that  it  may  be      '^^«**^ 
certain  to  the  Court  and  not  against  law.** 

What  certainty  or  ground  of  certainty  can  the 
Court  see  in  the  present  will,  to  guide  them  to  the 
meaning  of  "  first  male  heir  ?  **  Does  the  testator 
mean  "  first "  according  to  dignity  of  descent,  as 
coming  from  the  elder  and  worthier  branch  ?  Then 
Matthew  Perratt  is  the  first  male  heir,  as  was  the 
opinion  of  the  late  Mr.  Justice  Taunton  and  of  Mr. 
Justice  Bosanquet  (m).  Or  is  it  to  be  the  first  born 
in  order  of  time  ?  Then  the  claim  of  Isaac  Winter 
is  to  be  preferred,  as  was  the  continuing  opinion  of 
the  late  Mr.  Justice  Bay  ley  ^  both  in  giving  his  judg- 
ment upon  the  original  argument  in  the  Court  of 
King's  Bench  (n),  and  also  afterwards  when  he  stated 
his  opinion  to  your  Lordships'  House  (o).  Or  is  it  to 
be  interpreted  the  first  who  is  actual  heir  male  by  the 
death  of  his  mother,  that  is,  the  son  of  such  one  of 
the  five  daughters  of  Richard  who  dies  first  ?  Then 
is  Thomas  Viney  to  be  considered  as  such  heir  male, 
according  to  the  opinion  of  both  Mr.  Justice  Littledale 
and  the  late  Mr.  Justice  Holroyd^  upon  the  argument 
of  this  case  in  the  King's  Bench ;  Mr.  Justice  Little-^ 
dale  still  retaining  that  opinion  when  he  was  called 
upon  to  declare  it  in  this  House. 

The  opinions  of  these  eminent  Judges  are  fortified 

(t)  Hob.  32.  (n)  5  Barn.  &  C.  84. 

(m)  Supray  612  &  623.       (o)  Supra,  639. 

VOL.  IX.  Z  Z 
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^^^^  and  supported  by  such  strong  arguments  in  favour  of 
Winter  each  respective  claimant  as  to  leave  the  mind  in 
Pbkratt.    complete  doubt  and  hesitation  which  way  the  decision 

-; —       should  preponderate,  and  I  am  not  ashamed  to  say 
t£?udge8.  that  I  am  unable  to  attain  that  certainty  as  to  tlus 

f~7        testator's  intention,  which  will  justify  me  in  offering 
Chief  Justice  an  opinion  to  your  Lordships  which  of  the  claims  ii 
entitled  to  the  preference. 

Under  these  circumstances,  I  think  the  testator  has 
not  done  enough  to  intercept  the  descent  to  the  heir 
at  law,  by  describing  in  terms  that  are  clear  and 
intelligible  who  it  is  he  means  should  take  as  the 
h(Br€8  foetus  or  devisee.     In  many  cases  the  Courts 
have  held  that  where  the  devisee  is  left  absolutely 
uncertain  the  devise  must  fail.     I  will  instance  a  few 
only :  a  devise  to  the  two  best  men  of  the  guild  ox 
fraternity  of  the  White  Towers,  the  devise  is  void, 
because  there  being  no  such  fraternity  by  charter  or 
prescription,  the  Court  cannot  decide  who  the  two 
best  men  are.     They  are  not  persons   known,  and 
there  is  no  certain  intendmen.t  to  be  collected  from 
the  words  of  such  a  devise  (p).    A  devise  to  one  of  the 
sons  of  J.  S.J  he  having  several  sons,  the  devise  is 
void  for  uncertainty,  and  cannot  be  made  good  (y);  (ff 
a  devise  to  his  son  Johuy  he  having  two  sons  of  that 
name,  and  no  direct  proof  which  was  meant  (r)  ;  and 
this  case  appears  to  me  to  fall  within  the  doctrine  laid 
down  by  Chief  Justice  Rollcy  in  the  case  of  Beal  f. 
Hyman  (5),  where  the  testator  devised  one-half  of  his 
lands  to  his  wife,  and  after  her  death  all  his  lands  to 
the  heirs  male  of  any  of  his  sons  or  next  of  kin.    The 
Chief  Justice  says,  "  the  intention  of  the  testator  here 
is  c(Bca  et  sicca,  and  senseless,  and  cannot  be  known, 

(p)  Fitz.  Ab.,  Dev.  7.  (r)  5  Co.  68  b. 

(^)  SirT.  Rayni.  82.  W  Styles,  246. 


Pbrratt. 
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and  we  ought  not  to  frame  a  sense  upon  the  words  of        1848. 

a  will  where  we  cannot  find  out  the  testator's  mean-      Winter 

ing ;"  and  lastly,  in  the  late  case  of  Doe  v.  Joinville  {t\ 

the  Court  of  King's  Bench  held  the  devise  to  be  void 

for  uncertainty,   where  the  testator  had  devised  a    Uw  Judges 

remainder  "  to  his  brother  and  sister's  family,"  one        ~^ 

of  his  sisters  being  dead,  leaving  children,  so  that  it  Chief  Justice 

could  not  be  collected  who  were  meant ;  and  therefore 

in  the  present  case,  because  I  cannot  satisfy  myself 

from  the  words  of  the  will  who  it  was  the  testator 

meant  by  the  "  first  male  heir  of  the  branch  of  his 

uncle  RicharcTs  family,"  I  do,  in  answer  to  the  third 

question  proposed  by  your  Lordships,  state  my  humble 

opinion  to  be,  that  the  devise  is  void  for  uncertainty, 

and  that  the  heir  at  law  ought  to  take. 


Lord  Brougham : — In  this  case  I  shall  not  trouble  Aug.  lo. 
your  Lordships  with  reading  the  will  upon  which  the 
questions  have  arisen,  because  that  has  been  so  fre- 
quently before  your  Lordships,  and  indeed  parts  of 
the  will  will  be  immediately  referred  to  so  necessarily, 
that  it  is  not  needful  I  should  trouble  you  with  read- 
ing it  before  entering  upon  the  case. 

The  first  difficulty  which  arises  in  construing  this  will 
is  upon  the  words,  "  the  branch  of  my  uncle  RicJiard 
Chilcott's  family  who  lived  at  Hancrich  Farm ;"  and 
if  this  clause  had  stood  alone,  the  difficulty  might 
have  been  greater,  than  I  think  it  is,  of  construing 
those  words.  But  the  testator  had  before  given  the 
lands  and  houses  in  question,  after  the  determination 
of  the  prior  estates  for  life  which  he  had  created,  in 
remainder  to  his  '*  kinsman  John  Chilcott^  living  in 
LondoUj  or  his  male  heir,"  and  for  default  of  such 

(0  3  East,  172. 
z  z  2 
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issue,  over;  which,  whatever  construction  we  may  pat 
upon  the  devise  as  to  the  estate  given,  clearly  indi* 
cates  his  having  in  contemplation  John  Chilcottj  his 
cousin,  and  the  part  or  branch  to  which  he  belonged 
of  the  family.  Then  he  refers  to  that  family  by  the 
name  of  the  ^^  Chilcott  family,"  in  directing  that  the 
freehold  land  thus  given  to  John  Chilcott  shall  not  be 
sold  or  mortgaged,  but  remain  in  the  family.  Imme- 
diately after  this  he  provides  for  the  case  of  John 
Chilcott  having  no  *'  male  heir,"— he,  John  Chilcottj 
having  a  daughter  then  living, — ^and  in  that  event 
gives  the  remainder  to  "  the  first  male  heir  of  the 
branch  of  his  uncle  Richard  Chilcott^  family." 

It  appears  thus  sufficiently  plain  that  he  had  in 
view  the  Chilcott  family  as  divided  into  three  branches: 
first,  his  own,  the  eldest,  the  extinction  of  which  he 
assumes,  only  giving  life  estates  to  those  connected 
with  it  by  affinity ;  secondly,  the  branch  of  his  eldest 
uncle,  the  next  brother  of  his  father,  and  to  them  he 
gives  the  estate ;  whether  in  remainder  to  his  male 
heir  as  a  purchaser  or  not,  may  be  made  a  question, 
but  a  question  which  for  our  present  purpose  is  un- 
necessary to  be  considered ;  and  lastly,  the  third 
branch  of  the  family,  that  issuing  from  Richardj  his 
father's  youngest  brother;  and  to  this  third  branch 
he  gives  the  remainder  expectant  upon  the  failure  of 
male  heirs  of  the  second. 

The  words  considered  to  be  inaccurate,  and  sup- 
posed to  cast  doubt  upon  the  meaning,  are  these: 
•*  the  bi-anch  of  Richard  Chilcott'^  family."  But  1 
can  hardly  so  regard  them,  for  he  was  clearly  dealing 
with  this  third  branch  as  contra-distinguished  from 
the  8iH.*ond,  that  of  John^  and  he  terms  Richard  ChiU 
colt\  family  this  third  branch.  The  Chilcott  frimily 
ib  considered  as  the  whole,  and  to  consist  of  three 
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branches :  one  branch  is  his  own ;  a  second  is  John 
ChUcoti\ ;  the  third  branch  consists,  not,  as  in  his 
own  and  John  Chilcott's  case,  of  one  or  two  indivi- 
duals, but  of  a  numerous  body,  namely,  Richard 
Chilcotfs  family  ;  and  he  describes  this  third  branch 
accordingly  as  "  Richard  Chilcott'%  family,"  as  if  he 
had  said,  "  that  branch  of  the  Chilcott  family  which 
consists  of  Richard  Chilcott's  family,  and  not  my 
father's  family,  or  my  uncle  John's  family."  I  have 
yet  to  learn  that  a  particular  family  may  not  correctly 
enough  be  considered  as  a  branch  of  a  whole  family, 
or  that  we  may  not  say  accurately  enough, — certainly 
intelligibly  enough, — the  branch  of  the  Bourbons  or  of 
the  Bourbon  family,  consisting  of  the  Orleans  family ; 
or  the  Carlisle  family,  a  branch  of  the  Howards  or  of 
the  Howard  family. 

"  Male  heir  of  the  branch  "  has  in  the  course  of 
the  argument  been  spoken  of  as  presenting  some  defi- 
nite legal  idea;  and  if  the  reading  I  have  given  of  the 
words  *^  branch  of  Richard  Chilcotfs  family  "  be  not 
the  true  one,  some  such  meaning  must  be  resorted  to. 
But  these  words  do  not  seem  to  possess  any  intelli- 
gible sense  in  law.  "  Heir  of  the  body,"  or  "  heir 
male  of  the  body,"  or  **heir  of  line,"  or  "heir  gene- 
ral," all  these  are  expressions  of  a  known  and  re- 
ceived sense.  "  Heir,  or  male  heir,  of  the  branch," 
has  none;  and,  therefore,  it  must  be  taken  in  the 
sense  given  by  the  context,  and  consistent  with  the 
scope  of  the  will. 

The  word  family  is  certainly  not  to  be  taken  as 
technical.  It  has  in  different  cases  received  a  tech- 
nical construction,  but  that  was  where  it  necessarily 
must  be  taken  out  of  its  more  ordinary  and  popular 
meaning,  as  in  Doe  v.  Smith  (m),  where  a  remainder 

(if)  5  M.  &  Selw.  126. 
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the  will,   leaving  only   daughters.     But  so  neither       1848. 
could  "  heir  "  signify  the  true  heir  of  Richard  Chib     winteb 
cott,  or  of  the  branch  or  the  family,  meaning  the  ^-^^ 

heir  of  the  whole  or  the  heir  of  Richard  Chilcotty        

because  the  coparceners  or  their  heirs  taken  together    Brougham. 

were  in  law  that  heir,  and  the  clause  plainly  imports 

that  one,  and  not  many,  was  to  take  the  remainder; 

and  for  the  reason  already  assigned  the  taking  could 

not  be  postponed  till  all  but  the  male  heir  of  one 

should  fail,  both  because  such  postponement  is  against 

the  rules  of  construction  with  respect  to  remainders, 

and  because  the  gift  to  surviving  daughters  supposes 

the  remainder  to  vest  in  possession  while  some  of  the 

daughters  are  themselves  living. 

We  may  therefore  conclude,  first,  that  some  indi- 
vidual of  Richard  Chilcotfs  branch  of  the  family  is 
intended ;  secondly,  that  one  individual  is  intended, 
to  the  exclusion  of  the  coparceners  and  their  heirs; 
and,  thirdly,  that  this  individual  is  not  the  male  heir 
of  Richard  ChUcott.  The  question  now  comes  to  be, 
— and  the  question  in  which  nearly  all  the  difficulty 
lies, — ^who  this  person  is  ?  Who  is  the  first  male  heir 
of  Richard  Chilcott's  family  ? 

We  may  in  the  outset  observe,  that  there  are  certain 
principles  fit  to  be  kept  in  view  when  we  are  called 
upon  to  construe  a  will  which  raises  such  doubts  as 
the  present  has  raised.  One  is,  and  the  most  material, 
that  the  leaning  should  be  towards  taking  technical 
words  in  their  technical  sense,  and  only  sufiering  our- 
selves to  adopt  another  meaning  when  there  can  be 
no  reasonable  doubt  from  the  context  that  in  such 
sense  the  testator  used  them,  and  that  he  could  not 
have  used  them  in  their  known  or  legal  sense.  This 
1  ule  is  founded  upon  a  consideration  of  the  risk  that 
we  run,  in  allowing  a  scope  for  conjecture  and  fancy, 
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of  making  a  will  for  him  which  neither  he  himself 
made  nor  the  law  recognised ;  and  if  it  be  said  that, 
by  adhering  to  the  technical  sense  we  shall  sometimes 
run  the  risk  of  giving  a  construction  which  the  tes- 
tator did  not  intend,  the  answer  is,  that  this  risk  is 
common  to  both  courses,  and  we  avoid  that  other  and 
perhaps  greater  evil  of  introducing  uncertainty  into 
the  foundation  upon  which  titles  rest.     The  authori- 
ties are  numerous  which  confirm  this  doctrine,  and 
the  cases  are  numerous  and  familiar  in  which  it  has 
been  acted  on;    the   rule  being  that  the  technical 
meaning  of  technical  expressions  shall  only  bend  to  a 
manifest  intention,  clearly  shown,  of  using  them  in 
a  popular  sense.     The  arguments  of  Lord  JEldan  and 
I.ord  Redesdale  need  only  be  cited,  when  deciding  a 
case  which  excited  much  interest  in  the  profession, 
that  of  Jesson  v.  JVright  {x\  where  the  decision  of  the 
Court  of  King's  Bench  was  reversed,  and  a  devise  to 
A.  for  life,  remainder  to  the  heirs  of  his  body  in  such 
shares  as  he  should  appoint,  and  for  want  of  such 
appointment  to  the  heirs  of  his  body  as  tenants  in 
common,  was  held  to  give  an  estate  tail  to  A. ;  the 
contrary  doctrine  in  Doe  v.  Goff{y)  being  also  over- 
ruled.     Lord  Redesdale  observed,  that  it    is  not  an 
accurate  expression  of  the  rule  to  say,  "  the  general 
intent  shall  overrule  the  particular ;  but  the  rule," 
said  his  Lordship,  "  is,  that  technical  words  shall  have 
their  legal  effect,  unless  from  subsequent  words  it  is 
very  clear  that  the  testator  meant  otherwise/*     But 
the  same  doctrine  had  repeatedly  been  laid  down  in 
the  Courts  below,  and  was  never  more  strongly  en- 
forced than  by  Lord  Alvanley  in  Poole  v.  Poole  {z\ 


ix)  2  Bli.  1. 
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where  it  was  in  vain  sought,  by  insufficient  reference 
to  other  parts  of  the  will  as  indicating  intention,  to 
make  heirs  of  the  body  words  of  purchase  :  "  words 
are  to  be  taken  in  their  ordinary  sense  (meaning  the 
technical  sense,  as  words  of  limitation),  unless  the 
testator  has  demonstrated  an  intention  to  put  a 
different  sense  upon  them."  He  afterwards  says, 
"  my  brothers  agree  with  me  in  thinking  that  this 
rule  must  be  rigidly  observed,"  meaning  the  tech- 
nical rule. 

Secondly :  another  principle  is  equally  clear :  we 
ought  not,  without  absolute  necessity,  to  let  ourselves 
embrace  the  alternative  of  holding  a  devise  void  for 
uncertainty.    Where  it  is  possible  to  give  a  meaning, 
we  should  give  it,  that  the  will  of  the  testator  may 
be  operative ;  and  where  two  or  more  meanings  are 
presented  for  consideration,  we  must  be  well  assured 
that  there  is  no  sort  of  argument  in  favour  of  one 
view  rather  than  another,  before  we  reject  the  whole. 
It  is  true  the  heir  at  law  shall  only  be  disinherited  by 
clear  intention ;  but  if  there  be  ever  so  little  reason  in 
favour  of  one  construction  of  a  devise  rather  than  any 
other,  we  are  at  least  sure  that  this  is  nearer  the  in- 
tention of  the  testator  than  that  the  whole  should  be 
void,  and  the  heir  let  in.     The  cases  where  Courts 
have  refused  to  give  a  devise  any  effect,  on  the  ground 
of  uncertainty,  are  those  where  it  was  quite  impossible 
to  say  what  was  intended,  or  where  no  intention  at 
all  had  been  expressed,  rather  than  cases  where  seve- 
ral meanings  were  suggested,  and  seemed  equally 
entitled  to  the  preference.     Thus  in  the  case  of  a  de- 
vise to  "  one  of  •/.  5.'s  daughters,"  he  having  several 
daughters  (a),  or  a  devise  to  "  my  son  John  (6),"  where 
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1843.        there  were  two  of  that  name ;  in  neither  case  was  there 
WisTTKB     anything  supposed  to  indicate  which  son  or  daughter 
^'  was  intended.     When  Lord  Coke  puts  the  case  of  t 

devise  to  one  for  life,  remainder  to  the  next  heir  male 
of  B.  in  tail,  B.  having  two  daughters,  and  each  of 
them  a  son,  and  both  B.  and  the  daughters  being 
dead,  he  gives  three  opinions  (c)  :  the  one  that  the 
devise  is  void  for  uncertainty,  seems  plainly  to  be 
the  opinion  he  himself  least  leans  to.  And  the  deci- 
sion in  Periman  v.  Pierce  (d)  would  seem  to  show  that 
"  next  heir  male  of  B.*^  would  have  been  held  to  mean 
the  son  of  the  eldest  daughter,  as  next  in  consan- 
guinity to  JB. ;  at  any  rate  the  devise  in  that  case 
seems  much  more  uncertain  than  in  the  present,  and 
yet  the  Court  seized  on  any  circumstance  rather  than 
be  driven  to  regard  the  whole  as  void ;  for  the  limita- 
tion of  an  estate  to  two  of  the  four  daughters,  the 
second  and  third,  was  the  ground  relied  on,  besiik 
tlie  word  '^next;"  and  this  ground  only  excluded 
those  two  daughters,  and  not  the  fourth.  The  case  of 
Counden  v.  Clarke  (e)  was  that  of  a  devise  to  the 
right  heirs  of  the  testator's  "  name  and  posterity,  part 
and  part  alike/'  which  was  plainly  not  only  unce^ 
tain  but  self-repugnant ;  so  a  devise  to  the  best  men 
of  the  White  Towers  (/),  or  to  20  of  the  poorest  of  the 
testator's  kiudred,  which  was  Webb^s  case  (^).  In 
Doe  V.  Joinville  (A),  the  remainder  being  given  by 
the  testator,  one  moiety  to  his  wife's  family,  and  the 
other  to  his  brother  and  sister's  family  (not  brother's 
and  sister's  family),  the  testator  having  one  brother 
with  children,  one  sister  with  children,  and  a  deceased 
sister  who  had  left  a  family ;  and  there  being  no 


(c)  Co.  Utt.  25  b.  (/)  Year  Book,  49  Ed,  3. 

id)  Palmer,  11.  303.  {g)  Roll.  Ab.  609. 
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means  afforded  by  the  will  of  ascertaining  which 
sister  was  meant,  or  what  relations  of  his  wife,  or 
whether  it  was  the  brother  or  his  family  who  were  to 
share  with  one  or  more  of  the  sisters'  families,  the 
Court,  of  necessity,  held  this  void  for  uncertainty; 
but  even  in  that  case  (and  it  shows  how  slow  the 
most  celebrated,  and  justly  celebrated.  Judges  are  to 
come  to  that  conclusion,  even  in  such  a  case  as  that), 
even  in  that  case  Lord  Kenyan^  before  whom  it  was 
argued,  though  the  decision  was  after  his  death,  had 
been  so  unwilling  to  adopt  this  conclusion,  that,  in 
order  to  escape  from  it,  he  had  propounded  a  theory, 
in  which  the  other  Judges  did  not  concur. 

On  this  head  it  may  further  be  observed,  that  the 
diflSculty  of  arriving  at  a  conclusion,  even  the  grave 
doubt  which  may  hang  round  it,  certainly  the  diver- 
sity and  the  conflict  of  opinions  respecting  it,  and  the 
circumstance  of  difierent  persons  having  attached  dif- 
ferent meanings  to  the  same  words,  form  no  ground 
whatever  of  holding  a  devise  void  for  uncertainty. 
The  difiiculty  must  be  so  great  that  it  amounts  to  an 
impossibility,  the  doubt  so  grave  that  there  is  not 
even  an  inclination  of  the  scales  one  way,  before  we 
are  entitled  to  adopt  the  conclusion.  Nor  have  we 
any  right  to  regard  the  discrepancy  of  opinions  as 
any  evidence  of  the  uncertainty,  while  there  remains 
any  reasonable  ground  of  preferring  one  solution  to 
all  the  rest.  The  books  are  full  of  cases  where  every 
shift,  if  I  may  so  speak,  has  been  resorted  to,  rather 
than  hold  the  gift  void  for  uncertainty ;  and  on  any 
one  of  the  grounds  which  have  been  held  sufficient  to 
show  uncertainty  in  the  few  cases,  and  they  are  very 
few,  where  this  has  been  allowed  to  defeat  a  devise,  it 
does  not  appear  possible  to  defeat  the  devise  now 
under  consideration. 
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their  technical  sense  as  we  are  compelL 
circumstances  and  the  context.  This  pi 
getting  as  near  the  technical  sense  as  i 
strongly  illustrated  by  what  Littleton  (i)  sa 
formance  cy  pres  of  conditions  which  are  1 
act  known  in  the  law,  as  to  reinfeoff  the  i 
his  wife,  habendum  to  them  and  the  heii 
bodies,  remainder  to  the  right  heirs  of  tl 
and  the  husband  dies.  Here  the  feoffmeD 
made  as  near  to  the  technical  import  of  tl 
as  may  be.  Therefore  a  life  estate  without 
ment  of  waste  must  be  given  to  the  wife,  wi! 
der  to  the  heirs  of  the  body  of  the  husban 
remainder  to  his  right  heir ;  which  is  not  j 
an  estate  tail,  as  she  would  have  had  if  he 
had  been  alive,  but  as  near  it  as  possible. 

We  are  now  to  apply  these  principles,  c 
of  course  depending  upon  the  particular  ^ 
circumstances  of  each  case;  and  the  two 
which  must  be  disposed  of  are,  first,  wh 
words  "  male  heir  "  are  used  in  a  strict  and 
or  a  popular  sense  ?  And,  secondly,  on  w 
and  to  whom  the  words  "  first  male  heir  o 
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be  denied ;  but  according  to  the  principles  already 
stated,  the  proof  of  this  is  upon  those  who  would 
divert  or  pervert  the  words  from  their  known  legal 
acceptation,  and  assume  a  testator  to  have  treated  as 
an  heir  one  who,  his  ancestor  being  still  in  esse,  could 
not,  in  any  legal  propriety  of  speech,  be  said  to  have 
become  an  heir ;  the  maxim  "  nemo  est  haeres  viventis** 
being  the  known  general  rule.  Sometimes,  no  doubt, 
the  expression  is  so  used  as  to  take  it  clearly  out  of 
the  rule :  thus  "  heir  apparent"  at  once  shows  what  is 
meant.  So  the  Statute  of  Treasons  (25  Edw.  3)  men- 
tions the  King's  '^son  and  heir"  as  contra-distinguished 
from  the  King  himself.  But  so  too  the  context  may 
show  in  a  devise  that  the  person  intended  to  take  is 
not  very  heir,  but  he  who  would  be  heir  on  the  death 
of  his  ancestor,  and  that  "  heir"  is  a  word  of  designa- 
tion or  description ;  as,  for  example,  when  he  is 
plainly  intended  to  take  during  the  ancestor's  life : 
thus,  though  a  devise  to  A.  for  life,  remainder  to  the 
right  heir  of  5.,  is  contingent  during  the  life  of  -B., 
and  defeated  by  B.  not  dying  during  the  subsistence 
of  the  particular  estate,  yet  if  it  were  to  A.  for  life, 
remainder  to  the  heirs  of  the  body  of  jB.  so  long  as 
B.  shall  live,  an  estate  pour  autre  vie  being  given, 
and  the  ancestor  being  cestui  que  vie,  the  rule  of  law 
would  plainly  be  excluded.  But  we  may  safely  assert, 
that  whenever  the  popular  sense  of  descendant  has 
been  given  to  the  word  "  heir,"  this  has  been  done 
on  a  manifest  indication  of  the  testator's  meaning,  or 
.  what  Hobart  (in  Counden  v.  Clarke)  calls  "  demon- 
stration plain  (A),"  in  a  note  mentioned  with  approval 
by  Lord  Chief  Justice  Bridgmany  in  ColUngwood  v. 
Pace  (/)  ;   an  indication  which   made  it   almost  as 
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issue,  over;  which,  whatever  construction  we  may  put 
upon  the  devise  as  to  the  estate  given,  clearly  indi- 
cates his  having  in  contemplation  John  Chilcotty  his 
cousin,  and  the  part  or  branch  to  which  he  belonged 
of  the  family.  Then  he  refers  to  that  family  by  the 
name  of  the  "  Chilcott  family,"  in  directing  that  the 
freehold  land  thus  given  to  John  Chilcott  shall  not  be 
sold  or  mortgaged,  but  remain  in  the  family.  Imme- 
diately after  this  he  provides  for  the  case  of  John 
Chilcott  having  no  *'  male  heir,'*— he,  John  Chilcott^ 
having  a  daughter  then  living,— and  in  that  event 
gives  the  remainder  to  "  the  first  male  heir  of  the 
branch  of  his  uncle  Richard  Chilcotfs  family." 

It  appears  thus  sufficiently  plain  that  he  had  in 
view  the  Chilcott  family  as  divided  into  three  branches: 
first,  his  own,  the  eldest,  the  extinction  of  which  he 
assumes,  only  giving  life  estates  to  those  connected 
with  it  by  affinity ;  secondly,  the  branch  of  his  eldest 
uncle,  the  next  brother  of  his  father,  and  to  them  he 
gives  the  estate ;  whether  in  remainder  to  his  male 
heir  as  a  purchaser  or  not,  may  be  made  a  question, 
but  a  question  which  for  our  present  purpose  is  un- 
necessary to  be  considered  ;  and  lastly,  the  third 
branch  of  the  family,  that  issuing  from  Richardj  his 
father's  youngest  brother;  and  to  this  third  branch 
he  gives  the  remainder  expectant  upon  the  failure  of 
male  heirs  of  the  second. 

The  words  considered  to  be  inaccurate,  and  sup- 
posed to  cast  doubt  upon  the  meaning,  are  these: 
"  the  branch  of  Richard  Chilcotfs  family/*  But  I 
can  hardly  so  regard  them,  for  he  was  clearly  dealing 
with  this  third  branch  as  contra^distinguished  from 
the  second,  that  of  Johtij  and  he  terms  Richard  ChiU 
cott'%  family  this  third  branch.  The  Chilcott  family 
is  considered  as  the  whole,  and  to  consist  of  three 
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excluded  by  an  annuity  given  to  him,  the  House  of 
Lords  again  held,  against  the  opinion  of  the  Chief 
Justice  and  the  Chief  Baron  and  other  Judges,  that 
the  heir  apparent  took ;  but  this  was  so  held  upon  the 
intention  appearing  from  the  reference  made  to  the 
sons  of  Elizabeth  Long  and  to  herself  at  the  same 
time,  as  well  as  upon  the  exclusion  of  the  heir  at  law. 

In  like  manner  the  case  of  Goodtitle  v.  White  (/)), 
though  it  goes  further  than  any  other  case,  yet  was 
rested  upon  the  plain  indication  of  intention.  The 
testator  gave  annuities  to  three  of  his  daughters  for 
their  several  lives,  and  he  then  gave  an  annuity  to  his 
daughter  Margaret  and  his  son  Richard  Brooking  for 
his  own  and  their  joint  lives.  Mr.  Justice  Blackstone 
considered  this  change  in  the  tenure  of  the  annuity 
from  that  of  the  annuities  to  the  other  daughters  as  a 
plain  indication  that  the  testator  contemplated  Mar- 
garet surviving  Richard  Brooking^  and  that  therefore 
"heir"  must  be  read  "issue,"  in  order  to  let  her  son 
take  during  her  life.  The  devise  was  to  Richard 
Brooking  and  the  heirs  of  Margaret,  habendum  to  the 
heirs  male  of  Richard  lawfully  begotten,  and  heirs  of 
Margaret  jointly  and  equally ;  and  for  want  of  heirs 
male  of  Richard  Brooking  at  his  decease,  then  to  the 
heirs  and  assigns  of  Margaret  lawfully  begotten  of  her 
body.  It  cannot  therefore  be  said,  that  any  new  law 
was  introduced  by  this  case;  and  indeed  the  Chief 
Justice  founds  himself  upon  the  former  cases,  in  hold- 
ing that  Margaret's  heir  apparent  was  indicated  to 
be  intended  by  the  testator. 

It  must,  however,  be  admitted  that  in  both  the 
latter  cases  Darbison  v.  Beaumont^  and  Goodright  v. 
WhitCy  feebler  indications  of  intention  were  allowed  to 
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issue,  over;  which,  whatever  construction  we  may  put 
upon  the  devise  as  to  the  estate  given,  clearly  indi- 
cates his  having  in  contemplation  John  Chilcott,  his 
cousin,  and  the  part  or  branch  to  which  he  belonged 
of  the  family.  Then  he  refers  to  that  family  by  the 
name  of  the  "  Chilcott  family,"  in  directing  that  the 
freehold  land  thus  given  to  John  Chilcott  shall  not  be 
sold  or  mortgaged,  but  remain  in  the  family.  Imme- 
diately after  tl)is  he  provides  for  the  case  of  John 
Chilcott  having  no  *'  male  heir,"— he,  John  Chilcott, 
having  a  daughter  then  living, — ^and  in  that  event 
gives  the  remainder  to  ^^  the  first  male  heir  of  the 
branch  of  his  uncle  Richard  Chilcotfs  family." 

It  appears  thus  sufficiently  plain  that  he  had  in 
view  the  Chilcott  family  as  divided  into  three  branches: 
first,  his  own,  the  eldest,  the  extinction  of  which  he 
assumes,  only  giving  life  estates  to  those  connected 
with  it  by  affinity ;  secondly,  the  branch  of  his  eldest 
uncle,  the  next  brother  of  his  father,  and  to  them  he 
gives  the  estate ;  whether  in  remainder  to  his  male 
heir  as  a  purchaser  or  not,  may  be  made  a  question, 
but  a  question  which  for  our  present  purpose  is  un- 
necessary to  be  considered  ;  and  lastly,  the  third 
branch  of  the  family,  that  issuing  from  Richard^  his 
father's  youngest  brother;  and  to  this  third  branch 
he  gives  the  remainder  expectant  upon  the  failure  of 
male  heirs  of  the  second. 

The  words  considered  to  be  inaccurate,  and  sup- 
posed to  cast  doubt  upon  the  meaning,  are  these: 
"  the  branch  of  Richard  Chilcott'^  family."  But  I 
can  hardly  so  regard  them,  for  he  was  clearly  dealing 
with  this  third  branch  as  contra-distinguished  from 
the  second,  that  of  John,  and  he  terms  Richard  ChU- 
cott*s  family  this  third  branch.  The  Chilcott  family 
is  considered  as  the  whole,  and  to  consist  of  three 
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question  turned  on  the  want  of  a  particular  estate  to 
support  a  contingent  use,  tlie  first  gift  being  to  the 
heirs  of  William  Horn  begotten  or  to  be  begotten 
upon  ^nn  his  wife,  it  was  held,  that  neither  in  a 
deed  nor  in  a  will  could  any  such  estate  be  raised  by 
implication  as  was  here  wanted  to  support  the  re- 
mainder ;  and  the  decision  was  affirmed  in  the  House 
of  Lords. 

But  to  show  an  intention  of  the  testator  in  the 
present  case,  there  is  absolutely  nothing  except  a 
suggestion  of  consequences  which  may  or  may  not 
ever  have  occurred  to  himself.  The  learned  Judges, 
six  in  number,  who  held  that  he  used  the  words  in 
their  popular  sense,  as  meaning  heir  apparent,  do  not 
by  any  means  ground  this  opinion  upon  the  same  cir- 
cumstances. The  Lord  Chief  Justice  gives  as  his 
reason  what  would  be  quite  sufficient,  and  would  bring 
the  case  within  the  authorities  of  James  v.  Richardson 
and  Burchett  v.  Durdant^  if  it  existed  in  the  facts. 
His  Lordship,  both  in  the  former  and  the  more  recent 
argument,  but  more  peculiarly  in  the  former  (and  to 
his  reasons  on  that  fonner  occasion  («)  he  expressly 
refers  upon  this  point  in  his  latter  argument  (0>) 
mainly  relies  upon  the  supposed  circumstance  of  the 
will  showing  ^'  that  the  testator  contemplated  the 
possibility  of  the  mother  being  alive  when  her  son 
took  as  heir  of  the  uncle."  This,  his  Lordship  says, 
brings  the  case  within  the  principle  established  in 
Darbison  v.  Beaumont  and  the  other  cases.  Now 
I  have  in  vain  endeavoured  to  find  any  proof  that 
the  testator  had  any  such  fact  in  his  contemplation 
as  the  mother  surviving  the  son  who  should  take. 
His  Lordship  can  only  show  this  by  referring  to  the 
obligation  imposed  on  the  heir  of  paying  100/.  to  the 
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to  the  family  oi  A.B.  was  held  to  be  a  remainder  to 
the  heir  of  A.  B.^  and  other  similar  cases.  But  there 
is  this  difference  between  such  devises^  and  devises  to 
the  heir  male,  or  to  the  issue  male,  or  to  the  first  and 
other  sons^ — that  all  of  these  must  be  taken  in  their 
technical  sense,  unless  a  plain  intention  appears  from 
the  context  that  they  should  be  taken  in  their  popular 
sense;  whereas  it  is  the  reverse  with  a  term  like 
"  family,"  which  only  receives  a  technical  sense  whea 
the  context  appears  to  exclude  the  popular  use  of  the 
word. 

In  the  present  case,  ^'  heir  male  of  the  family  of 
Richard  Chilcott "  cannot  be  taken  to  mean  heir  male 
of  Richard  Chilcott j  because,  until  all  the  five  daugh- 
ters, save  one,  were  extinct  without  issue,  no  person 
could  come  in  esse  answering  the  description;  and 
then  this  would  be  wholly  inconsistent  with  the  gift 
of  100/.  to  each  of  Richard  Chilcotfs  daughters,  with 
the  payment  of  which  the  devisee  in  remainder  is 
charged  immediately  upon  the  estate  vesting  in  pos- 
session. Indeed,  if  it  were  heir  male  of  Richard 
Chilcott,  it  must  be  heir  male  of  the  body  of  Richard 
Chilcott,  by  the  doctrine  laid  down  in  Lard  Ossulstan's 
Case  (v) ;  and  the  testator  could  not  possibly  intend 
that,  because  at  the  date  of  the  will  he  knew  that 
Richard  Chilcott  had  been  long  dead,  leaving  only 
five  daughters. 

The  same  consideration  makes  it  equally  imposdble 
to  read  the  devise  as  of  a  remainder  to  one  in  the 
strict  technical  sense  of  **heir,"  any  more  than  of 
male  heir,  which  it  could  not  be,  because  that  strictly 
means  one  claiming  altogether  through  males,  and 
Richard  Chilcott  had  predeceased  the  date  of  making 
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thing,  assuming  gratuitously  that  which  decides  the       vl^^ 
question.  Wihtbr 

The  test  by  which  to  try  the  argument  is  this: —  pbbbatt. 
Suppose  the  testator  had  intended  to  designate  the  — - 
very  line  and  the  very  individual  upon  whom  the  Brimgham. 
strict  technical  construction,  as  I  conceive,  makes  the 
gift  fall.  Nay,  suppose  he  had  said  in  terms,  "  let 
whichever  daughter  first  dies  leaving  a  male  heir  be 
the  stirps  of  the  line  in  which  this  remainder  shall 
descend,"  might  he  not  still  have  added  the  obliga- 
tion on  that  male  heir  to  pay  100  /.  to  each  surviving 
daughter  upon  the  estate  vesting  in  possession  ?  Un- 
questionably he  might  have  done  so,  and  in  the  very 
words  which  he  has  used.  Therefore  those  words  of 
undisputed  meaning  do  not  at  all  indicate  an  inten- 
tion inconsistent  with  the  technical  construction  of 
the  words  of  which  the  sense  is  disputed.  But  the 
same  test  applied  to  the  other  constructions,  which 
have  been  set  aside  upon  the  inference  drawn  from 
the  gift  of  100  /.,  will  be  found  conclusive  as  to  those 
other  constructions.  For  example,  had  he  intended 
all  the  daughters  or  their  descendants  to  make  up  one 
heir,  and  that  the  remainder  should  fall  upon  the  one 
male  heir  of  Richard  Chilcott  through  the  copar- 
ceners, the  direction  that  this  male  heir  should  pay 
100/.  to  the  surviving  daughters  would  have  been 
absurd,  as  they  must  by  the  supposition  have  been 
all  dead. 

I  ought  to  add,  that  two  of  the  learned  Judges, 
Mr.  Justice  Taunton  and  Mr.  Justice  Bosanquet,  in 
a  single  sentence  each,  in  passing,  and  among  many 
other  reasons,  advert  to  that  view  of  the  case,  as  it 
seems  to  me,  from  an  oversight  on  the  part  of  those 
learned  Judges  (u)  ;  but  they  do  not  rely  upon  it.     It 
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is  Dot  the  ground  of  their  argument ;  it  is  only  one  of 
several  circumstances  to  which  each  of  those  two 
learned  Judges  adverts  as  forming  all  together  tlie 
ground  of  their  argument;  but  the  Chief  Justice 
mainly  relies  upon  it.  The  ground  upon  which 
mainly  four  of  the  other  learned  Judges  reject  the 
technical  sense  exists  in  the  case,  but  it  does  not  ap- 
pear to  me  sufficient  to  support  their  conclusion ;  and 
the  fifth,  Mr.  Justice  Williams,  in  his  very  able  argu- 
ment, does  not  specify  the  particular  reasons  which 
have  led  him  to  the  same  conclusion,  but  merely 
gives  his  opinion  upon  the  particular  case,  after  laying 
down  the  principles  with  great  clearness  and  in  t 
manner  not  to  be  questioned.  The  other  four  learned 
Judges,  Mr.  Justice  TauntoUj  Mr.  Justice  Basanqnet, 
and  Mr.  Justice  Patteson,  and  Mr.  Baron  Baykj 
(subject  to  the  observation  I  have  made  respectii^ 
the  first  two  of  those  learned  Judges),  in  their  learned 
and  luminous  judgments,  rest  their  preference  of  the 
popular  to  the  technical  sense  mainly  upon  the  con- 
sideration, that  if  the  strict  legal  sense  is  adopted 
the  whole  devise  may  fail,  including  the  gift  to  the 
daughters,  because  it  was  possible  that  the  whole  five 
daughters  of  Richard  Chilcott  might  survive  the  de- 
termination of  the  prior  life  estates  given  to  his  widow 
and  her  sisters. 

This  possibility  was  not  a  very  proximate  one ;  it 
was  more  likely  that  some  one  of  the  five  should  pre- 
decease. Three  of  them  died  before  the  life  estates 
determined,  and  each  left  a  male  heir  at  her  decease. 
But  it  certainly  might  have  been  otherwise,  and  all 
might  have  survived  the  widow  and  her  two  sisters; 
and  in  that  case,  no  doubt,  the  heir  at  law  must  have 
taken,  because  there  would  have  been  no  heir  male  of 
three  living  daughters  to  take  under  the  devise,  con- 
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strued,  as  we  have  construed  it,  by  the  strict  rules  of       1843. 
law,  and  the  contingent  use  would  have  been  de-     winter 
stroyed.     But  the  same  thing  might  have  happened  ^' 

and  the  same  failure  of  the  devise,  upon  the  other       

contruction,  if  the  sons  had  died  leaving  only  daugli-  jj^JtwAom. 
ters,  or  heirs  female  of  the  five  sisters  at  the  determi- 
nation of  the  life  estates.  Such  things  are  always 
possible,  and  in  hardly  any  instance  does  the  frame  of 
a  will  provide  against  the  possibility  of  their  hap- 
pening. The  existence  of  such  a  risk  is  never  to  be 
taken  as  a  proof  of  a  testator's  meaning,  as  a  **  de- 
monstration plain  "  that  he  uses  known  legal  phrases 
in  an  unusual  and  untechnical  sense,  unless  the  risk 
is  imminent,  and  the  event  one  which  he  must  be 
presumed  to  have  been  aware  of, — to  have  had  before 
his  eyes  and  meant  to  avoid,  and  yet  to  have  taken  no 
precautions  to  avoid  except  the  use  of  the  words  in 
question. 

If  we  can  be  sure  that  he  foresaw  the  event,  that 
he  was  minded  it  should  not  happen,  and  that  he  used 
the  words  notwithstanding,  then  an  inference  cer- 
tainly arises  that  he  used  them  in  such  a  sense  as 
precluded  the  danger.  But  if  it  be  only  a  possibility 
which  we  can  speculate  upon  and  imagine,  while  be 
may  very  possibly  never  have  thought  of  it,  no  infer- 
ence can  arise  which  it  would  be  safe  to  rely  upon  in 
construing  his  words.  It  constantly  happens  that 
cases  occur  never  contemplated,  and  nothing  can  be 
more  common  than  to  see  the  legal  construction  of  a 
devise  defeat  what  must  have  been  the  intention  of 
the  testator.  It  appears,  therefore,  impossible  to 
depart  from  the  known  and  fixed  rule  of  law  in  this 
case  upon  any  of  the  grounds  suggested,  and  we  are 
then  left  to  inquire,  within  the  scope  of  that  rule, 
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who  the  first  male  heir  of  Richard  ChilcotVs  branch 
shall  be  ? — that  is,  which  of  the  heirs  male  of  the 
daughters,  taking  on  the  decease  of  their  ancestors, 
became  entitled  in  July  1820,  when  the  life  estates 
given  by  the  will  were  determined. 

This  brings  us  to  the  second  and  the  only  remain- 
ing point  in  the  case.  Taking  into  considerat]o& 
what  was  before  shown  respecting  the  meaning  to  be 
fixed  upon  the  words  "  branch  of  Richard  Chilcott's 
family,"  and  keeping  in  mind  that  the  testator  had 
disposed  of  the  other  and  elder  branch  by  giving  an 
estate  to  the  male  heir  of  John  Chikott^  and  for  want 
of  such  male  heir  then  over  to  Richard  Chilcoth 
branch,  it  appears  that,  upon  the  supposition  shown 
to  be  necessary,  of  "  heir  "  meaning  heir  in  the  l^al 
sense,  the  remainder  over  is  devised  to  the  person  in 
Richard  Chilcott's  branch  who  first  shall  answer  the 
description  by  becoming  a  male  heir.  There  were 
five  daughters  living,  to  the  testator's  knowledge,  of 
whom  four  had  sons;  but  the  eldest  having  only 
daughters,  and  it  being  possible  a  male  might  be  bora 
to  her,  though  this  was  in  all  likelihood  out  of  the 
testator's  contemplation,  as  she  had  attained  the  age 
of  forty- seven  or  forty-eight,  but  it  being  certainly 
possible  that  her  daughters  might  have  sons,  as 
actually  did  happen  before  the  determination  of  the 
life  estates,  he  directs  that  whoever,  from  any  of  the 
five  daughters,  first  answers  the  description  of  heir 
male,  shall  be  entitled  as  what  he  calls  "  the  heir 
male  of  Richard  Chilcott's  branch."  The  words 
plainly  bear  this  construction ;  they  indeed  seem  not 
to  bear  any  other  without  doing  violence  to  their 
obvious  meaning ;  and  when  we  find  a  sense  in  which 
they  can  cousisteutly  witii   the  rest  of  the  will  be 
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taken,  and  that  sense  is  not  only  contrary  to  no  rule 
of  the  law,  but  more  accords  with  its  known  rules 
and  principles  than  any  other  sense  w  hich  can  be  put 
upon  them,  surely  we  are  not  authorized  to  reject  it. 

This  construction,  indeed  the  construction  put  upon 
"  male  heir "  of  itself,  excludes  the  lines  of  three 
of  the  daughters ;  and  this  construction  excludes  a 
fourth.  The  issue  of  Agnes,  who  was  still  living 
when  the  ejectments  were  brought,  are  of  course 
excluded.  The  Winters  are  also  excluded,  because 
Joan  their  mother  survived  the  last  tenant  for  life, 
£linor  White,  by  some  months.  Joseph  Parsons 
answered  the  description  of  a  male  heir  at  Elinor 
White's  death,  because  his  mother  Sarah  died  in 
1813  ;  but  he  cannot  be  considered  as  coming  under 
the  description  of  first  male  heir  on  any  construction 
that  can  be  imposed  upon  the  phrase,  for  he  neither 
was  the  male  heir  of  the  eldest  daughter,  nor  the 
person  who  first,  by  the  death  of  his  mother,  came 
within  the  description  of  heir.  The  construction 
excludes,  lastly,  the  Perratts,  because  Betty  Perratt, 
daughter  of  Michard  Chilcotfs  eldest  daughter  Mary 
Bishop,  was  living  when  the  ejectments  were  brought, 
and  consequently  the  Defendant,  M.  Perratt,  did  not 
came  within  the  description  of  heir.  Thus  the  line 
of  Betty  Viney  remains  to  take.  She  died  in  1804, 
leaving  a  son  Thomas;  consequently  that  son  was  then 
male  heir,  and  he  was  the  first  of  Richard  ChilcotVs 
family,  the  first  of  that  branch  of  the  Chilcott  family, 
who  became  male  heir.  He  devised  to  his  wife  Cathe- 
rine, one  of  the  lessors  of  the  plaintiff  in  the  second 
ejectment;  and  some  question  having  been  made 
whether  the  words  give  a  remainder  in  fee  or  in  tail, 
it  is  necessary  to  dispose  of  this  in  order  to  remove 
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any  doubt  as  to  the  validity  of  the  devise  under  which 
she  claims ;  but  I  own  I  can  see  no  doubt  whatever 
on  this  part  of  the  case,  nor  indeed  do  I  find  any 
expressed  by  the  learned  Judges.  It  is  not  denied 
that  an  estate,  may  be  given  to  A.  for  life,  and  the 
heirs  of  the  body  of  his  ancestor  5.,  so  as  to  execute 
an  estate  tail  in  whatever  person  comes  within  that 
description  by  being  heir  of  B. ;  and  consequently  that 
if  A.  himself  comes  within  it,  the  estate  tail  shall  be 
executed  in  him ;  as  if  the  gift  be  to  the  first  son  of  A 
and  the  heirs  of  his  body  ;  and  such  was  the  principle 
in  Mandevilles  Case,  stated  in  Coke  Littleton  (x),  and 
in  Southcotev.  Stowell  (y).  But  in  all  such  instances 
there  arc  apt  words  expressly  to  create  an  estate  tail 
by  plain  limitation ;  and  to  raise  an  estate  tail  from 
such  words  as  "  first  heir,"  and  still  more  from  "  the  first 
heir,"  is  quite  impossible.  It  is  clear,  then,  that  the 
person,  whoever  he  may  be,  taking  under  this  devise 
takes  an  estate  in  fee,  and  therefore  Thomas  Viney 
could  well  devise  to  his  wife  Catherine. 

The  remainder  having  once  vested  in  the  son  of  the 
fourth  daughter,  it  cannot  devest  by  any  subsequent 
event.  This  is  not  one  of  the  cases  in  which  a  re- 
mainder may  open  to  let  in  interests  accruing  since 
the  vester ;  as,  where  a  contingent  limitation  is  to  the 
use  of  several,  incapable  of  taking  at  one  and  the 
same  time,  it  will  vest  in  the  first  who  becomes 
capable,  and  then  open  so  as  to  let  in  the  others  for 
their  proportions.  But  here  the  remainder  being 
contingent  till  the  death  of  Betty  Viney^  it  vested 
upon  her  death  in  her  son,  who  took  as  a  purchaser; 
and  the  rule  is,  as  was  laid  down  in  Southcote  v. 
Stowell^  "  that  a  remainder  being  once  well  vested 
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in  a  purchaser,  the   estate  shall  afterwards  run   in        1843. 
course  of  descent."  w^^r 

V, 

That  the  construction  put  upon  this  devise  is  free       ^^^^"^' 
from  all  doubt,  nay»  that  there  may  not  be  consider-    ^  ^^^L. 
able  objections  urged  against  it,  can  in  no  wise  be 
affirmed.     The  case  is  confessedly  one  of  extraordi- 
nary difficulty ;  but  the  meaning  given  to  the  words 
appears  to  come  within  the  principles  already  stated, 
and  to  be  less  exposed  to  grave  objections  than  any 
of  the  other  constructions  which  have  been  proposed. 
Thus,  if  it  be  said  that,  after  all,  the  son  of  the 
fourth  daughter  is  not  so  much  first  heir  of  the  branch 
as  the  son  of  the  eldest ;  the  answer  is,  first,  that  the 
latter  is  not  heir  unless  we  violate  a  known  rule  of 
law ;  and,  secondly,  that  neither  is  the  heir  of  the 
branch,  for  no  one  can  answer  that  description  except 
an  heir  made  up  of  all  the  coparceners. 

Again,  if  it  be  said  that  neither,  therefore,  is  the 
son  of  the  fourth  daughter  such  heir ;  the  answer  is, 
that  such  heir,  strictly  so  called,  being  plainly  ex- 
cluded by  the  words  of  the  devise,  we  come  as  near 
the  strict  legal  sense  as  the  will  allows,  by  taking  one 
who  is  both  an  heir,  and,  in  a  plain  sense,  the  first 
heir,  though  he  be  not  that  one  heir  which  all  the 
coparceners  together  make  up. 

Again,  if  it  be  said  that  the  son  of  the  younger 
daughter  only  is  the  male  heir  of  the  branch,  meaning 
by  that  the  male  heir  in  the  branch  at  the  time  of  his 
mother's  death,  and  that  afterwards,  an  elder  sister 
dying,  her  son  would  have  better  answered  the 
description ;  the  answer  is,  that  there  is  no  good 
ground  for  holding  the  son  of  the  elder  preferable  to 
the  son  of  the  3^ounger  daughter  as  male  heir  of  the 
branch,  because  the  law  regards  the  daughters  equally  ; 
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1848.        and  the  remainder  being  once  vested  in  the  heir  male 
^^^^j^     by  the  fourth  daughter,  it  cannot  be  devested  by  any 
V.  subsequent  event. 

Further,  if  it  be  said  that  the  testator  more  probably 
ri^w  intended  the  male  heir  of  the  eldest  daughter  to  take; 
the  answer  is,  first,  that  this  opens  the  whole  questicm 
upon  the  legal  import  of  the  words  he  has  used ;  bot 
next,  that  if  we  are  to  go  in  quest  of  probable  inten- 
tion, we  see  he  most  probably  intended  a  male  heir 
(or  rather,  if  his  attention  had  been  called  to  it,  would 
have  intended  a  male  heir)  of  none  of  the  five  daugh- 
ters of  Richard  Chilcott  to  take,  but  rather  a  male 
heir  of  John  Chilcott^  the  elder  branch ;  and  yet  he 
is  held  clearly,  on  all  hands,  to  have  used  words 
which  preclude  any  such  effect  being  given  to  bis 
most  probable  intention.  And,  lastly,  it  is  certain 
that  he  might  have  distinguished  the  eldest  daughter 
and  her  issue,  had  such  been  his  clear  intention ;  bat 
he  did  not. 

In  construing  the  words  **  the  first  male  heir,*'  &c. 
I  have  proceeded  upon  the  ground  of  "  male  heir" 
being  taken  as  near  the  technical  sense  as  is  possible, 
consistent  with  the  words  of  the  will.  If,  instead  of 
this  sense,  we  take  the  term  to  mean  descendant  or 
heir  apparent,  much  greater  doubt  arises  as  to  the 
person  intended  by  "  the  first ;"  so  much  doubt  that 
I  should  in  this  case  even  lean  more  towards  the 
opinion  of  those  who  hold  the  meaning  to  be  uncer- 
tain. But  this  consequence  of  giving  a  popular  sense 
to  the  word  "  heir,"  the  consequence  that  we  should 
be  driven  to  hold  the  devise  void  for  uncertainty, 
only  adds  new  force  to  the  reasons  in  favour  of  abiding 
by  its  legal  acceptation.  Nor  is  it  easy,  in  construing 
tJie  devise  over,  lo  leave  out  of  our  consideration  the 
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reasons  given  by  Mr.  Justice  Holroydy  in  his  most 
able  and  learned  argument  (z),  for  holding  that  the 
testator  used  the  language  in  the  first  gift,  that  to 
John  Chilcotty  in  nearly  the  same  sense  (or  at  least 
that  he  must  be  taken  to  have  used  it  in  the  same 
sense)  which  we  are  affixing  to  the  terms  employed 
in  the  devise  over  to  Richard  ChilcotVs  family. 

If  your  Lordships  shall,  as  1  humbly  venture  to 
recommend,  adopt  this  construction,  and  agree  with 
the  Court  of  King's  Bench,  you  will  diflfer  from  the 
two  learned  Judges  who  consider  that  the  grandson 
of  the  eldest  daughter  should  take  as  nearest  in  blood 
(but  there  is  no  indication  to  whom  nearest) ;  from 
the  two  learned  Judges  who  hold  that  the  second 
daughter's  son  should  take  as  first  in  order  of  birth  ; 
and  from  the  other  two  who  hold  the  whole  devise 
void  for  uncertainty.  You  will  agree  with  the  five 
learned  Judges  who,  rejecting  the  popular  sense  of 
the  words,  construe  them  technically,  and  give  the 
remainder  to  the  first  person  who  answers,  or  comes 
as  near  as  may  be  to  answering,  the  legal  description 
of  the  will. 

In  any  case  not  before  you  for  review,  which  should 
have  had  the  authority  of  such  names  as  are  to  be 
found  supporting  any  one  of  the  doctrines  mooted  in 
this  argument,  that  authority  would  have  been  high 
and  commanding.  Where  we  are  called  upon  to 
determine  whether  or  not  those  most  learned  and  able 
persons  have  in  the  Courts  below  arrived  at  a  right 
conclusion  on  a  question  confessedly  difficult,  we  are 
not  at  liberty  to  acknowledge  the  sway  of  their 
authority;  yet  it  may  be  some  satisfaction  to  your 
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1848.        Lordships,  when  driven  to  the  necessity  of  choosiDg 
WiNTBE     between   their  conflicting   opinions,    that    you  have 
taken  the  same  view  with  such  men  as  Holroyd  and 
Littledale,  among  the  greatest  lights  that  have  ever 
shone  in  our  profession. 

Lord  Cottenham : — The  judgment  under  consider- 
ation is  in  favour  of  the  title  of  Thomas  Visuy^ 
the  son  of  the  fourth  daughter  of  Richard  Ckilcott, 
the  testator's  uncle.  The  first  question  is,  whether 
this  judgment  should  be  reversed?  Till  this  is  de- 
termined, it  would  be  useless  to  consider  which  of  the 
other  male  descendants  of  the  daughter  of  Richard 
ChUcott  ought  to  be  preferred  as  best  answering  the 
description  of  "  first  male  heir  of  the  branch  of  my 
uncle  Richard  Chilcott's  family." 

Thomas  Vinej/j  if  the  ground  upon  which  he  has 
been  preferred  by  the  Court  of  King's  Bench  cannot 
be  maintained,  could  not,  upon  any  other,  sustain  any 
competition  with  the  male  descendants  of  the  elder 
sisters,  Alary  or  JoaUj  for  he  was  neither  first  in 
birth  nor  proximus  gradUf  but  he  was  the  first  of  the 
male  descendants  of  Richard's  daughters  who,  by 
the  death  of  his  mother,  became  her  heir  in  the  sense 
implied  in  the  maxim  "  nemo  est  hceres  viventisJ' 
The  sole  question,  therefore,  is  whether  this  maxim 
applies  to  the  present  case,  so  as  to  give  to  Thomas 
Viney  a  title  above  the  other  claimants  ?  In  the 
Court  of  King's  Bench,  in  1826,  two  Judges,  Mr. 
Justice  Littledaie  and  Mr.  Justice  Holroyd^  were  in 
favour  of  his  claim  ;  and  one,  Mr.  Justice  Bayley, 
against  it.  In  this  House,  in  1833,  four  Judges, 
Mr.  Justice  Taunton,  Mr.  Justice  Bosanquety  Mr. 
Justice  Bayley,  and  Lord  Chief  Justice  Tindal,  were 
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against  it;  and  one,  Mr.  Justice  Littledah,  was  in 
its  favour :  and  upon  the  re-argument,  in  1842,  three 
Mr.  Justice  Coltman,  Mr.  Justice  Maule,  and  Mr. 
Baron  Parke^  were  in  its  favour;  and  three,  Mr.  Jus- 
tice Williams^  Mr.  Justice  Patteson^  and  Lord  Chief 
Justice  Tindaly  were  against  it.  The  result  of  all 
the  opinions  delivered  is,  that  six,  Mr.  Justice  Bayley^ 
Mr.  Justice  Williams,  Mr.  Justice  Taunton,  Mr.  Jus- 
tice Bosanquety  Lord  Chief  Justice  Tindalj  and  Mr. 
Justice  Patteson,  are  against  his  title ;  and  five,  Mr. 
Justice  Littledalcj  Mr.  Justice  Holroyd^  Mr.  Justice 
Coltman,  Mr.  Justice  Maule,  and  Mr.  Baron  Parkcj 
are  in  favour  of  it.  It  is  impossible  that  authority 
can  be  more  equally  divided ;  the  majority,  however, 
is  against  the  title  of  Thomas  Viney.  The  difficulty 
of  the  case,  evidenced  by  this  great  equality  of  opinion 
amongst  the  Judges,  seems  to  demand  the  utmost 
caution  and  deliberation  on  the  part  of  this  House. 
After  the  most  careful  consideration  of  the  grounds 
upon  which  these  several  opinions  are  founded,  I  have 
come  to  the  same  conclusion  as  the  majority  of  the 
Judges. 

It  is  a  proposition  common  to  all  the  claims  except 
those  of  the  heir  at  law,  that  the  party  to  take  under 
the  description  of  "  first  male  heir  of  the  branch  of 
my  uncle  Richard'^  family"  must  be  some  person 
who  could  not  answer  the  legal  definition  of  "  heir." 
The  testator  knew  that  his  uncle  Richard  had  left 
only  daughters ;  from  some  of  them,  therefore,  the 
party  to  take  must  be  descended ;  but  any  such  party 
must  claim  through  some  one  of  those  daughters; 
and  as  the  five  daughters  of  Richard  constituted  but 
one  heir,  and  as  they  were  all  married  and  had  chil- 
dren, the  testator  could  not  have  contemplated  the 
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entire  heirship  of  his  uncle  Richard's  branch  of  the 
family  being  vested  in  any  one  descendant  of  his 
daughters.  If,  therefore,  any  of  the  descendants  are 
to  take,  as  none  of  them  can  answer  the  descripti<m 
if  construed  in  the  strict  legal  sense,  the  terms  used 
must  be  construed  in  a  popular  sense ;  and  if  so,  the 
question  is,  what  is  the  ordinary  and  popular  sense  of 
**  first  male  heir  of  a  family,  or  of  a  branch  of  a 
family?" 

The  familiar  expressions,  "heir  to  the  throne," 
"heir  to  a  title  or  estate,"  "heir  apparent,"  "heir 
presumptive,"  prove  that  the  existence  of  a  parentis 
quite  consistent  with  the  popular  idea  of  heirship  io 
the  child.  In  all  such  cases  the  legal  maxim  "  nemo 
est  hcsres  viventis"  has  no  place,  nor  can  it  in  any  in 
which  the  person  speaking  knows  of  the  existence  of 
the  parent,  and  intends  that  the  devise  to  the  child 
should  take  effect  during  the  life  of  the  parent.  In 
this  case  the  testator  by  his  will  proved  that  he  knew 
of  the  existence  of  the  parent,  and  I  think  it  appears 
clear  that  he  intended  the  devise  to  take  effect  during 
the  life  of  the  parent.  This  rule  is  supported  as  w^ 
by  authority  as  by  common  sense.  In  Darbison  v. 
Beaumont  (a),  a  devise  in  remainder  to  the  heir  male 
of  the  body  of  E.  i.  was  held  to  vest  in  her  eldest 
son,  the  will  showing  that  the  testator  knew  that  JE.  L. 
was  living  and  had  a  son.  In  Brooking  v.  White  (6), 
a  devise  to  the  heir  of  testator's  daughter,  to  whom  he 
gave  a  term  and  an  annuity,  was  held  good  for  the 
daughter's  son,  because  the  will  proved  that  the  tes- 
tator knew  that  the  mother  was  living.  In  Harring- 
ton V.  Darel  (c),  the  devise  after  an  estate  was  to 

(a)  1  P.  Wms.  229 ;  3  Bro.  P.  C.  60.         (b)  2  W.  Blacks.  1010. 
(c)  Year  Books,  9  Hen.  6,  p.  23,  and  11  Hen.  6,  p.  12. 
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testators  next  heir  male.  The  contest  was  between 
the  testator's  grand-daughter,  who  was  heir,  and  her 
son,  and  no  objection  was  made  to  his  claim  because 
his  mother  was  living.  It  is  admitted  that  the  rule 
"  nemo  est  /ujeres  viventis''  is  not  inflexible,  and  that 
an  heir  apparent  may  take  under  the  description  of 
"  heir/'  if  such  appear  to  be  the  sense  in  which  the 
testator  used  the  term. 

It  has  been  said  that  these  cases  depart  from  the 
old  rule  of  law ;  but  the  observation  is  founded  upon 
the  supposition  that  the  wills  in  those  cases  did  not 
afford  sufficient  evidence  or  demonstration  that  the 
testator  used  the  expression  in  any  other  than  the 
legal  and  technical  sense.  It  is  not  disputed  that  an 
heir  apparent  may  take  under  the  term  "  heir,''  if  the 
intention  be  sufficiently  clear ;  or  that  the  child  of  a 
living  parent  may  take  under  the  description  of 
**heir,"  the  heirship  being  derived  through  such 
parent.  It  would  appear  that  the  question  to  be 
asked  would  be,  "did  the  testator  use  the  word 
*  heir'  in  the  strict  legal  sense,  or  in  any  other  sense  ?" 
and  that  if  the  answer  should  be,  that  he  used  the 
term,  not  in  the  legal  and  technical,  but  in  some 
popular  sense,  that  the  rule  so  adopted  should  be  fol- 
lowed out.  It  does  not  seem  reasonable  to  adopt  the 
strict  legal  sense  as  to  part,  and  the  popular  sense  as 
to  another  part,  of  the  description ;  and  that  this  need 
not  and  ought  not  to  be  done,  if  contrary  to  the 
apparent  intention  of  the  testator,  and  leading  to 
consequences  inconsistent  with  his  declared  object, 
the  cases  before  mentioned  and  the  other  authorities 
referred  to  by  the  learned  Judges  clearly  establish. 

The  cases  above  referred  to,  and  the  observations 
connected  with  them,  would  apply  to  this  case  if  the 
testator  had  described  the  parties  to  take  as  heirs  of 
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their  respective  mothers;  but  that  appears  to  me  to 
introduce  a  difficulty  which  does  not  belong  to  the 
case.  The  heir  of  which  the  testator  was  in  search 
was  an  heir  to  the  family  or  branch  of  his  unde 
Richard.  He  must  indeed  have  known  that  such 
heirship  could  only  be  derived  through  some  one  of 
the  daughters  of  Richard^  but  to  these  daughters  he 
in  the  devise  of  his  land  had  no  regard ;  they  are  not 
named  in  the  description  of  the  devise.  The  Judges 
who  have  thought  that  the  maxim  of  "  nemo  est  fuerei 
viventis"  applies,  seem  to  have  considered  the  devise 
as  if  it  had  been  to  "  such  person  of  the  branch  of  my 
uncle  Richard's  family  who  shall  be  an  heir  male," 
making  the  being  an  heir  male  to  somebody  a  neces- 
sary qualification ;  but  the  expression  is,  '^  the  male 
heir  of  a  branch  or  family,"  and  not  of  any  parti- 
cular individual.  I  can  see  no  reason  for  departing 
from  the  obvious  meaning  of  the  words,  and  for  the 
purpose  of  introducing  a  qualification  which  would  be 
foreign  to  the  apparent  intention  of  the  testator,  and 
which  might  exclude  those  for  whom  he  must  have 
intended  that  the  devise  should  operate. 

If,  then,  the  terms  used  are  capable  of  describing 
the  child  of  a  living  parent,  the  question  is,  vi'hat  ap- 
pears to  have  been  the  testator's  intention  ?  He  knew 
that  his  uncle  Richard  had  five  daughters,  and  that 
three  or  four  of  those  daughters  had  sons,  but  that  the 
eldest  daughter  Mary  had  only  daughters.  Had  he 
intended  at  all  events  to  prefer  any  of  the  living 
grandsons  of  his  uncle  Richard^  he  would  of  course 
have  done  so  in  terms ;  but  it  is  evident  that  he  had 
some  intention  of  preference  to  depend  upon  some 
future  event,  and  which  he  describes  by  the  words 
*'  first  male  heir  of  the  branch  of  my  uncle  Richard 
Chilcotfs  family."     These  words  must  mean  the  first 


CASES  IN  THE  HOUSE  OF  LORDS. 


711 


male  heir  of  that  branch  of  the  family  of  Chilcott 
which  comes  from  my  uncle  Richard^  which  means 
the  same  as  ^^  first  heir  male  "  or  ^*  male  descendant 
of  my  uncle  Richard.'^     Suppose  that  these  had  been 
the  terms  of  the  devise,  questions  would  certainly 
have  arisen' as  to  the  meaning  of  the  term  "first:" 
but  I  cannot  conceive  that  it  would  have  been  held 
that  no  male  descendant  of  Richard  could  take  whose 
mother  was  alive.     In  the  case  supposed,  as  in  the 
present,  the  testator  does  not  refer  the  heirship  of  the 
male  to  take  to  the  mother,  but  to  his  uncle  Richard^ 
or  to  his  branch  of  the  family.     Whatever  meaning 
might  be  attributed  to  the  word  "  first/*  the  party  to 
take  must  have  stood  in  the  same  position  with  respect 
to  the  testator's  uncle  Richard^  whether  his  mother 
was  living  or  dead.    The  mother  was  not  to  take  any 
interest  in  the  estate.     How  then  could  her  being 
alive  or  dead  have,  in  the  view  of  the  testator,  any 
influence  upon  his  wishes  and  the  .succession  t)f  her 
son  ?     It  might  indeed  have  happened  that  the  party 
to  take  would  not  be  heir  to  his  mother,  as  if  the 
mother  had  left  a  grand-daughter  by  a  son,  and  a 
grandson  by  a  daughter.     In  the  absence  of  prefer- 
able claims,  the  testator  must  have  intended  that  the 
grandson  should  take  as  first  male  heir  of  Richard^^ 
family ;  but  the  grand-daughter  would  be  heir  to  the 
mother;  and  yet,  according  to  the  decision,  his  title 
would  be  defeated  by  his  mother  being  alive,  although 
by  her  death  he  would  not  be  more  her  heir  than  he 
was^before,  and  would  in  either  case  be  equally  heir 
of  the  branch.     The  provision  in  the  will  that  the 
heir  male  to  take  should,  upon  taking  possession,  pay 
100/.  to  each  of  such  of  the  daughters  oi  Richard 
Chilcott  as  should  be  then  living,  although,  perhaps. 
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not  60  conclusive  as'  has  been  supposed  by  some  of 
the  learned  Judges,  appears  to  me  strongly  to  prove 
that  the  title  of  the  party  to  take  was  not  to  depend 
upon  the  previous  death  of  his  mother. 

The  period  at  which  the  heir  male  was  to  take 
possession  was  the  death  of  the  testator's  widow,  if 
she  did  not  exercise  the  power,  or  the  death  of  die 
survivor  of  Elinor  and  Ann  Whiter  if  she  did ;  and 
every  daughter  of  Richard  Chilcott  then  living  was 
to  have  100  /.  There  is  no  exclusion  of  the  mother 
of  the  party  taking.  It  is  true  that  she  is  not  neces- 
sarily included,  if  others  were  living;  but  suppose  all 
the  daughters  but  one  had  died  without  leaving  any 
male  descendant,  and  that  the  sole  surviving  daughter 
had  a  son,  according  to  the  decision  that  daughter 
would  not  be  entitled  to  the  100  /.;  and  this  leads 
to  the  consideration  of  how  likely  the  constructioB 
adopted  would  be  to  defeat  the  devise  altogether.  h\ 
the  time  of  the  testator's  death  the  mothers  of  all  the 
male  descendants  of  Richard  were  living,  and  the 
remainder  was  to  vest  upon  the  expiration  of  one,  or 
at  most  of  three,  life  estates.  If  the  mothers  had  all 
continued  to  live  until  the  expiration  of  these  life 
estates,  the  whole  devise,  according  to  the  decisioo, 
would  have  failed.  This  the  testator  could  not  pos- 
sibly have  intended  ;  and  this  absurd  consequence 
would  not  have  followed  from  anything  the  testator 
has  said,  but  from  applying  a  merely  technical  maiim, 
of  which  the  testator  probably  had  never  heard,  to 
the  construction  of  the  terms  he  has  used,  which  it » 
admitted  can  only  be  made  intelligible  by  construing 
them  in  their  popular  sense,  and  to  which,  therefore, 
the  rule  of  construction  is  to  be  applied. 

Many  instances  might  be  suggested  of  consequences 


CASES  IN  THE  HOUSE  OP  LORDS. 


713 


following  from  the  conBtruction  adopted  which  the 
testator  could  not  possibly  have  contemplated.  By 
the  expression  "  first  male  heir  of  the  family  **  he 
must  have  intended  to  describe  some  rational  ground 
of  preference,  such  as  first  in  birth^  that  is,  in  personal 
seniority,  or  first  as  being  descended  from  an  elder 
branch,  and  therefore  first  in  the  seniority  of  his 
family ;  but  according  to  the  decision  he  meant  such 
one  of  the  sons  of  the  daughters  of  Richard  whose 
mother  should  first  die, — a  circumstance  which  must 
have  been  wholly  immaterial  to  any  object  or  inten- 
tion of  the  testator.  If  two  daughters  had  died,  each 
leaving  a  son,  and  the  youngest  daughter  had  died 
first,  her  son  would  have  taken  as  first  male  heir  of 
the  branch  of  Richard's  family,  although  he  might 
be  an  infant,  and  the  son  of  the  elder  sister  had  been 
bom  many  years  before  him,  and  was  therefore  first 
in  persond  seniority  and  in  the  seniority  of  his  line. 
It  is  impossible  that  the  testator  could  have  intended 
that  the  title  of  his  devisee  should  depend  upon  the 
chance  of  an  event  so  utterly  immaterial. 

It  appears  to  me,  in  the  first  place,  that  it  is  con- 
trary to  principle,  after  holding  that  the  terms  used 
must  be  construed  according  to  the  popular  sense  and 
not  according  to  the  technical  meaning,  to  depart 
from  that  rule,  and  to  restrain  a  popular  expression 
within  a  rule  of  law  purely  technical ;  secondly,  that 
in  the  present  case  there  is  sufficient  upon  the  face  of 
the  will  to  prove  that  the  testator  did  not  use  the 
terms  according  to  their  technical  meaning,  but  in  a 
popular  sense, — the  heir  of  a  line,  branch,  or  family, 
and  not  of  any  individual,  and  that  there  are  pro- 
visions sufficient  to  include  the  heir  of  a  living  parent; 
and,  thirdly,  that  the  adoption  of  the  technical  meaning 
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1848.       of  the  term  '^  heir  "  as  the  ground  of  construction,  might, 
WiMTBB     upon  many  suppositions,  have  led  to  consequences 
^'  which  the  testator  could  not  have  intended,  and,  on 

some,  have  defeated  the  devise  altogether.  It  con- 
sequently appears  to  me  that  the  judgment  of  the 
Court  of  King's  Bench,  which  has  adopted  this  prin- 
ciple, is  erroneous,  and  ought  to  be  reversed. 


Feb.  28.  Lord  Broughomi — In  this  case,  upon  the  grounds 

which  I  have  stated  upon  a  former  occasion,  and  upon 
which  we  are  all  agreed  (whatever  difference  there 
may  be  upon  the  other  objections),  namely,  that  in 
this  case  the  lessor  of  the  plaintiff  had  no  right  to 
recover,  the  judgment  below  being  that  the  lessor  of 
the  plaintiff  was  not  entitled,  I  have  humbly  to  move 
your  Lordships  that  the  judgment  of  the  Court  below 
be  affirmed ;  that  is  to  say,  that  your  Lordships  should 
give  judgment  for  the  Defendants  in  Error. 

Lord  Cottenham: — I  quite  concur  in  the  opini<m 
which  my  noble  and  learned  friend  has  expressed, 
that  the  lessor  of  the  plaintiff,  Winter,  has  no  title. 
When  the  case  was  before  your  Lordships  last  August^ 
I  considered  this  case  very  fully ;  and  I  think  it  right 
to  state  how  it  happened  that  on  that  occasion  I  was 
led  into  a  discussion  upon  a  questoin  which,  when 
the  record  came  to  be  looked  at,  appeared  to  be  not 
before  the  House:  it  appears  that  the  only  record 
before  the  House  is  an  ejectment  brought  upon  the 
demise  of  JVinter.  Certainly  there  was  an  idea  in 
the  House  that  the  record  in  the  case  of  Vinet/  had 
also  been  brought  up  from  the  Court  of  King's 
Bench.     That  appears  not  to  be  the  case,  and  there- 
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fore  the  only  question  for  the  consideration  of  the  1848. 
House  is  upon  the  title  as  it  was  claimed  by  the  lessor 
of  the  plaintiff,  Winter ;  and  looking  at  that  part  of 
the  case,  and  that  part  of  the  case  only;  which  alone 
is  necessary  to  be  considered  for  the  purpose  of  giving 
judgment  upon  the  ejectment  actually  before  us,  I 
am  of  opinion  that  the  lessor  of  the  plaintiff  has  not 
made  out  his  title. 

It  was  then  ordered  and  adjudged,  that  "  the 
judgment  in  the  Court  of  King's  Bench,  in  the 
case  of  Doe  dem.  Winter  v.  Perratt  &  Burge,  be 
affirmed  (/)." 

(/)  To  prevent  any  mistake  as  to  the  effect  of  the  above 
order,  it  is  proper  to  observe,  that  it  does  not  affirm  or 
reverse,  or  in  any  way  affect  the  judgment  of  the  Court  of 
King's  Bench  in  favour  of  Mr.  Viney^  as  devisee  of  Thomas 
Viney,  the  son  of  Richard  Chilcotf%  fourth  daughter.  There 
being  no  writ  of  error  on  that  judgment,  the  House  could  not 
make  any  order  on  it,  although  it  was  involved  in  the  argu- 
ments in  the  questions  put  to  the  Judges,  and  made  part  of 
the  subject  of  their  opinions  and  of  the  consideration  of  the 
House. — See  the  head  notes,  p.  606  gupra. 
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Sdk  of  Lands 

mihject 
to  Annuity. 
Agreement 
or  Fraud, 
Immaterial 
Inqtdriee. 
Costi. 


Henry  Siree        .        -        -        -     Appellant. 
Mary  Anne  Kirwan,  Widow        -     Hespondent. 

W,  C.  being  seised  In  fee  simple  <^  divers  parcels  of  lands  and  othsr 
hereditaments,  all  subject  to  an  annuity  for  the  life  of  his  mother 
and  to  a  portion  for  his  brother,  mortgaged  one  parcel  and  sold 
others.  Under  a  decree  afterwards  made  against  (F.  C.  for  raising 
the  portion,  several  parcels  of  the  then  unsold  lands,  including  the 
mortgaged  premises,  were  sold  in  the  Master's  office,  subject  to 
the  annuity,  but  the  deeds  of  conveyance  to  the  purchasers  did 
not  state  whether  exclusively  subject  thereto  or  rateably  with  othe 
parcels  that  still  remained  unsold.  The  mortgagee's  represen- 
tative filed  a  bill  against  these  purchasers  and  ff.  C,  for  aa 
indemnity  for  the  mortgage  out  of  the  unsold  lands,  free  from  the 
annuity,  chaiging  that,  by  agreement  between  these  defendinTs, 
the  parcels  sold  in  the  Masters  office  were  to  be  exclusively 
subject  thereto,  and  on  that  account  produced  less  by  the  valoe  of 
the  annuity  than  if  they  were  sold  subject  thereto  rateably  with 
the  parcels  that  still  remained  unsold  There  was  no  proof  in  the 
cause  of  the  alleged  agreement— 

Held,  that  a  decree  directing  inquiries  as  to  the  value  of  the  par- 
cels sold  by  the  Master,  was  erroneous,  as  such  inquiries  were 
immaterial  to  the  issue  between  the  parties;  and  that  the  bill 
ought  to  have  been  dismissed,  with  costs,  without  prejudiee  to 
any  bill  that  might  be  afterwards  filed  for  apportioning  the 
annuity  on  all  the  lands  originally  charged  therewith. 

A  Court  cannot,  without  proof,  presume  an  agreement,  on  the  ground 
that,  if  there  was  no  agreement,  there  was  fraud ;  nor  will  the 
Court  act  upon  fraud  or  other  misconduct,  if  they  are  not  put  in 
issue  by  the  pleadings. 

The  House,  in  reversing  a  decree  which  directed  immaterial  inqui- 
ries, and  ordering  the  bill  to  be  dismissed,  as  at  the  hearing,  with 
costs,  will  not  give  the  Appellant  relief  from  his  costs  of  prose- 
cuting the  inquiries  before  he  appealed. 


Richard  Chartres  was,  in  the  year  1784,  seised  in 
fee  of  the  towns  and  lands  of  East  and  West  Bally- 
genancj  Coolsallagh^  Kilcummer^  and  Peardstown^  also 
of  certain  fields  in  the  Poudladine  Road  and  south 
liberties  of  Cork^  the  impropriate  tithes,  the  two 
winter  fairs  and  glebe  lands   of  the  parish  of  Kil- 
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worthy  aud  of  certain  lands  in  Duzzy  Island,  all  in        1843. 
the  county  of  Gorki  and  was  also  entitled,  under  a       Sirbb 
lease  of  lives  renewable  for  ever,  to  part  of  the  lands     ^  ^' 
oi  Johnstown  J  called  Granite-field^  in  the  county  of 
Dublin.    By  indentures  of  lease  and  release,  the  re- 
lease bearing  date  the  25th  oi  October  1784,  and  made 
between  the  said  R.  Chartres  of  the  first  part,  TAo- 
mas  Carew  and  Elizabeth  his  daughter,  of  the  second 
part,  and  certain  trustees  therein  named,  of  the  dd 
and  4th  parts  (being  the  settlement  executed  in  con- 
templation of  the  marriage,  which  shortly  afterwards 
took  place,  between  the  said  Richard  and  Elizabeth), 
the  said  several  lands  and  hereditaments  were  settled 
to  certain  uses  therein  declared,  and,  amongst  others, 
to  the  use  and  intent  that  after  the  decease  of  the  said 
Richard,  the  said  Elizabeth  should  receive  for  her  life, 
out  of  the  said  lands  and  premises,  a  jointure  of  300  /• 
a  year ;  and  subject  thereto,  to  the  use  of  trustees  for 
200  years,  upon  trust  to  raise  a  sum  of  3,000/.  for  the 
portion  or  portions  of  the  younger  child  or  children 
of  the  marriage,  payable  as  the  said  Richard  should 
appoint,  and  in  default  of  appointment,  to  them  equally 
at  the  age  of  21  ;  and  subject  to  the  said  term  and 
jointure,  to  the  use  of  such  of  the  sons  of  the  marriage 
in  tail  as  Richard  should  appoint,  and  in  de&ult  of 
appointment,  to  the  first  and  every  other  son  in  tail 
male,  with  other  remainders  over ;  and  the  reversion 
was  thereby  given  to  the  said  Richard  and  his  heirs 
absolutely. 

There  was  issue  of  the  marriage,  two  sons,  fVilliam 
Chartres  the  eldest,  and  Richard  the  second  son,  and 
no  other  issue.  Their  father  died  in  1808,  intestate, 
and  without  having  made  any  appointment  of  the  said 
lands  and  premises,  leaving  his  said  sons  and  his  wife 
Elizabeth  Chartres  him  surviving;  whereupon  William 

3  B  4 


718  CASES  IN  THE  HOUSE  OF  LORDS. 

1848.        Chartres  became  entitled,  as  tenant  in  tail  male,  to  the 

'^^^       said  lands  and  premises,  and  Richard  became  entitled 

«•  to  the  charge  of  3,000/.  on  hi^  attaining  his  age  of  21 

years,  and  Elizabeth  Chartres  became  entitled  to  the 

jointure  of  300  /.  a  year  for  her  life,  chargeable  on  all 

the  said  lands  and  premises. 

In  1810,  William  Chartres  suffered  a  recovery  of  all 
the  said  lands  and  premises,  and  became  seised  therecrf 
in  fee,  subject  to  the  jointure  and  to  the  chaise  and 
term  of  200  years  to  secure  the  same;  and  by  indenture 
of  mortgage,  dated  the  1st  of  July  1812,  he  conveyed 
the  lands  of  Peardstown  to  one  Nicholas  Connolly ^  his 
heirs  and  assigns,  subject  to  redemption  on  payment 
of  780  /.  with  interest  at  6/.  per  cent,  per  annum ;  and 
upon  the  same  day  he  executed  his  bond  and  warrant 
of  attorney  for  confessing  judgment  thereon,  in  the 
penal  sum  of  1,560/.,  as  a  collateral  security  for  the 
said  780  /.  and  interest.  Nicholas  Connolly  shortly 
afterwards  died  intestate,  leaving  William  Connolly  his 
eldest  son  and  heir  at  law,  who  also  obtained  admi- 
nistration of  the  goods  and  chattels  of  his  father. 

In  the  year  1814,  fV.  Chartres  sold  and  conveyed 
the  fee  oiPoudladine  Road  fields  to  W.  Connolly^  and 
in  1816  he  sold  and  conveyed  the  fee  of  the  lands  of 
Duzzy  Island  to  Robert  Hedges  Eyre.  Both  these  con- 
veyances contained  stipulations  that  the  lands  so  respec- 
tively conveyed  should  be  discharged  from  the  jointure 
of  300  I.  a  year,  and  from  the  charge  of  3,000  /. 

\n December  ISlby  William  Chartres  married  ^/tcia 
Vipontj  and  a  marriage  settlement  was  executed, 
dated  the  23d  of  December  1815,  whereby  all  the  said 
lands  (except  the  parts  so  sold  to  fV.  Connolly  and 
Eyre)  were  settled  to  the  use  of  W.  Chartres  for  b'fe, 
remainder  to  the  sons  of  the  marriage  in  tail  male, 
remainder  to  the  daughters  in  tail.     The  wife  died 
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shortly  after  the  marriage,   leaving  issue  only  one       J^^ 
daughter,  Alicia  (now  the  wife  of  George  Gray\  who,       Sirbb 
under  the  provisions  of  the  settlement,  became  tenant     kibwan. 
in  tail  in  remainder  of  the  said  lands  and  premises, 
expectant  on  the  death  of  her  father. 

By  an  indenture,  dated  the  17th  o{  January  1816, 
Mrs.  Elizabeth  Chartres  granted  to  one  Anne  Cave  an 
annuity  of  1 00  /.,  part  of  her  jointure  of  300  Z. ;  and  by 
another  indenture,  dated  the  26th  of  April  1816,  she 
granted  to  one  James  Durham  an  annuity  of  100/., 
also  part  of  her  said  jointure. 

JR.  Chartres  having  in  1816  attained  his  age  of  21 
years,  and  being  entitled  to  the  charge  of  3,000  /.,  by 
certain  deeds,  executed  in  the  years  1816  and  1817, 
assigned  this  charge  by  way  of  mortgage  to  the  said 
J.  Durham^  to  secure  certain  sums  of  money  advanced 
to  him  by  Durham^  who  by  one  of  these  deeds  was 
empowered  to  call  in  the  said  sums  immediately. 

In  March  1817,  R.  Chartres  and  J.  Durham  filed 
their  bill  in  Chancery,  in  Ireland^  against  W.  Chartres, 
Elizabeth  Chartres,  and  others  (trustees  and  formal 
defendants),  stating  in  substance  the  matters  afore- 
said ;  and  thereby  prayed,  amongst  other  things,  that 
an  account  might  be  taken  of  the  charge  of  3,000  /., 
and  that  fV.  Chartres  or  such  other  defendants  as 
should  appear  liable  thereto,  might  be  obliged  to  pay /J. 
Chartres  and  /.  DurJtam  what  should  appear  due  on  foot 
thereof,  according  to  their  respective  rights;  or  in  de- 
fault of  payment,  that  said  lands  or  a  competent  part 
thereof  should  be  sold  for  payment  of  the  said  charge. . 

The  several  defendants  having  put  in  their  answers, 
the  cause  came  on  to  be  heard  before  the  Lord  Chan- 
cellor of  Ireland,  in  June  1818,  when  his  Lordship 
ordered  a  reference  to  the  Master  to  take  an  account 
of  the  sum  remaining  due  on  foot  of  the  charge  of 
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3,000  /.,  and  also  accounts  of  what  was  due  to  Durham 
on  foot  of  his  several  securities,  and  to  ^nne  Cam  on 
foot  of  her  annuity  of  100  2.,  and  also  to  take  an  ac- 
count of  all  incumbrances  affecting  the  said  estates 
prior  to  the  said  plaintiffs'  demands. 

The  Master,  by  his  report,  made  in  January  1819, 
and  afterwards  con6rmed,  stated,  amongst  other 
things,  that  there  was  due  upon  foot  of  the  charge 
of  3,000/.  the  sum  of  8,000/.,  together  with  846/.  151. 
for  interest  thereon,  making  tc^ther  the  sum  of 
3,846  /•  15s.;  and  that  there  was  due  to  J.  JDwrhm 
250  /.,  being  two  and  a  half  years  of  his  annuity  of 
100  /.  chai^eable  on  the  said  lands;  and  that  thoe 
was  also  due  to  him  the  principal  sum  of  425  L  npoo 
foot  of  certain  deeds  in  the  report  mentioned,  together 
with  interest  thereon,  amounting  in  the  whole  to 
478/.  0$.  ed. 

The  cause  came  on  to  be  heard  on  the  report  and 
merits  in  March  1819,  before  the  Lord  Chuicellor; 
whereupon  it  was  ordered  and  decreed  that  the  said 
sums  of  3,000/.  and  846/.  16  8.  should  be  charged 
on  the  trust  term  in  the  lands  and  premises  comprised 
in  the  deed  of  October  1784,  and  that  M.  Ckartra 
was  entitled  to  the  same,  and  that  W.  Chartm 
should,  in  six  months,  pay  him  the  said  sums,  ai 
also  his  costs  in  the  cause,  and  that  thereupon  the 
plaintiffs  should  discharge  the  said  several  lands  and 
premises  from  the  same ;  and  it  was  further  ordered, 
that,  in  default  of  payment  within  the  time  aforesaid, 
the  Master  should  set  up  and  sell  by  public  cant  tk 
trust  term  in  the  several  lands  and  premises  com* 
prised  in  the  deed  of  1784,  or  so  much  thereof  ai 
would  be  sufficient  to  discharge  the  principal,  interest, 
and  costs  so  decreed  to  the  plaintiff  R.  Chartm  ai 
aforesaid ;  and  that  out  of  the  monies  arising  by  sack 
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sale,  the  plaintiff  Durham  should  be  paid  the  sum        1848. 
reported  due  to  him  on  foot  of  the  assignment  of  part       sibm 
of  the  said  charge,  with  interest  until  paid,  together  ^ 

With  costs. 

W.  Chartres  not  having  paid  the  several  sums  as 
directed  by  the  decree,  the  Master,  in  pursuance 
thereof,  in  November  1819,  set  up  the  lands  of 
Granite-fieldj  in  the  county  of  Dublin^  to  be  sold,  and 
the  same  were  thereupon  sold  for  2,000/.  to  Mr. 
Solamor  Spear  (who  was  of  counsel  for  the  plaintiffs 
in  the  cause).  There  was  no  statement  made  at  the 
sale  that  those  lands  were  or  were  not  sold  subject 
to  the  jointure  of  300  /. 

On  the  20th  and  27th  of  April  1820,  further  sales 
were  had  in  the  Master's  office,  in  pursuance  of  the 
said  decree,  on  which  occasions  JR.  Chartres  (the 
plaintiff  in  the  cause)  was  declared  the  purchaser  of 
the  lands  of  West  Bally genane^  for  a  sum  of  800/., 
and  of  other  denominations  of  the  said  lands,  for  sums 
amounting  in  the  whole  to  2,250  /. 

W.  Connolly f  the  representative  of  the  mortgagee  of 
the  lands  of  Peardstoum  (not  a  party  to  the  cause), 
having  afterwards  obtained  an  order  to  open  the  two 
last-mentioned  sales,  another  sale  was  had  in  Deltemher 
1820,  at  which  he  was  present,  and  R.  Chartres  was 
again  declared  the  purchaser,  at  the  price  of  3,750  /., 
of  the  lands  of  West  Ballygenane  and  Peardstown^  a 
small  division  of  East  Balfygenane^  and  certain  parts 
of  Coolsallagh^  the  impropriate  tithes,  and  the  two 
vinter  fairs  and  glebe  of  the  parish  of  KUworth^  for 
the  residue  of  the  said  term  of  200  years ;  all  which 
were  conveyed  to  him  by  indenture,  dated  the  27th  of 
August  1821,  for  the  residue  of  the  said  term,  without 
any  mention  being  therein  made  of  the  liability  of 
those  lands,  exclusively,  to  the  jointure.    The  notes  of 
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sale  in  tbe  Master's  office  stated  that  they  were  ''sab 
ject  to  an  annuity  of  300  /•  a  year,  for  the  life  of  Mn 
JE.  Chartresj  then  aged  near  60  years." 

Most  of  these  lands  and  premises  so  purchased  li; 
JR.  Chartresy  under  the  decree  in  Chartres  v.  Chartra 
were  purchased  by  him  in  trust  for  the  AppeUiHl 
(who  was  his  solicitor  in  the  cause,  and  his  agoi 
in  completing  the  purchase) ;  and  accordingly,  bj 
an  indenture,  dated  the  21st  of  September  18il 
jR.  Chartres  assigned  and  conveyed  to  the  Appdbd 
the  lands  of  Peardstavm^  78  acres  of  East  JBaBf 
genancy  and  the  said  tithes,  fairs,  and  glebe  lands  ol 
Kilworthy  for  valuable  consideration  ;  and  the  Appet 
lant  thence  became  and  still  is  possessed  or  in  reeeifl 
of  the  rents  and  profits  thereof. 

In  November  1821,  W.  Connolly^  as  eldest  loi 
and  administrator  of  Nicholas  Connolly^  filed  his  bill  ii 
the  Court  of  Chancery  in  Ireland,  against  W.  Ckh 
tresy  Alicia  Cliartres  (then  an  infant),  J.  Dwrkm 
R.  Chartres,  Elizabeth  Chartres,  Anne  Cave,  fd 
others  (trustees  and  formal  defendants)^  chiefly  statiig 
the  matters  aforesaid,  and  praying  that  an  accomt 
might  be  taken  by  the  Master  of  the  produce  of  tk 
sales  of  the  lands  and  premises  sold  under  the  deem 
in  Chartres  v.  Chartres,  and  also  an  account  of  wht 
was  due  to  plaintiff  in  respect  of  the  said  mortgip 
and  judgment;  and  that,  inasmuch  as  the  lands (^ 
Peardstown,  which  were  the  only  lands  included  ii 
the  mortgage  to  the  plaintiff's  father,  had  been  soU 
for  payment  of  prior  incumbrances  under  the  said  d^ 
cree,  it  might  be  referred  to  the  Master  to  inquire ti' 
report  whether  there  were  any  lands  comprised  in  tb 
settlement  of  1784,  and  on  which  such  prior  incflU^ 
brances  were  a  lien,  yet  remaining  unsold  ;  and  if  s* 
that  the  plaintiff  might  be  decreed  to  be  a  creditor 


CASES  IN  THE  HOUSE  OF  LORDS.  728 

on  such  unsold  lands,  to  the  extent  of  the  purchase  1848. 
money  of  the  lands  of  Peardstown  comprised  in  the  sirkb 
mortgage  to  his  father.  v. 

The  Appellant  was  not  made  a  party  to  that  bill,  '  ^  ** 
nor  was  any  relief  prayed  thereby  in  respect  of  the 
jointure  of  300  /.,  nor  was  there  any  allegation  in  it 
that  any  lands  in  particular  were  chargeable  there- 
with in  exoneration  of  others,  or  thai  all  the  lands 
sold  as  well  as  unsold  were  not  liable  thereto. 

The  several  defendants  put  in  their  respective  answers 
to  the  bill,  and  R.  Chartres  in  his  answer  thereto, 
filed  in  July  1822,  stated,  that  he  became  the  pur- 
chaser of  the  tithes,  lands  and  premises  in  that  bill 
mentioned,  subject,  in  common  with  the  lands  re- 
maining unsold,  to  the  jointure  of  300/.  to  his 
mother. 

That  cause  (Connolly  v.  Chartres  and  Others)  was 
heard  before  the  Lord  Chancellor^  on  pleadings  and 
proofs,  in  February  1826 ;  and  by  a  decretal  order 
then  pronounced,  it  was  referred  to  the  Master  to 
inquire  and  report  in  regard  to  the  several  matters 
prayed  by  the  bill. 

The  Master  made  his  report  in  July  1828,  and  the 
cause  was  afterwards  set  down  to  be  heard  on  the 
report  and  merits,  but  becoming  defective  for  want 
of  parties,  was  struck  out  of  the  list  by  consent,  by  an 
order  dated  the  16th  of  February  1829,  and  no  final 
decree  was  then  made  thereon. 

R.  Chartres  having  been  discharged  as  an  in- 
solvent debtor  in  1827,  and  one  John  M^Key  having 
been  appointed  his  assignee  in  1832,  JV.  Connolly 
then  filed  a  supplemental  bill  in  the  cause,  praying 
that  M^Key  might  answer  the  premises.  This  was 
the  last  proceeding  taken  by  W.  Connolly  in  the  suit ; 
he  died  in  May  1835,  having  by  his  will  appointed 
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1848.  his  only  child,  Mary  Annet  the  Respondent,  his 
^^^  executrix,  and  certain  other  persons  his  execotois. 
«•  The  Respondent  alone  proved  the  will.  She  after- 
wards married  one  William  Kirwan^  and  havii^ 
obtained  letters  of  administration  of  the  goods  and 
chattels  of  N.  Connolly^  unadministered  by  tV.  Cw- 
nolly^  she  and  her  husband,  Kirwarij  in  November 
1886,  filed  their  bill,  in  the  nature  of  a  bill  of  revitor 
and  supplement  in  the  cause  of  Connolly  v.  Chartm, 
against  ff^.  ChartreSf  Alicia  Chartres  otherwise  Gray, 
and  her  husband  George  Gray^  Elizabeth  Chartm, 
R.  ChartreSy  J.  Durham,  Anne  Cave^  and  the  Appel- 
lant, who  thereby  was  for  the  first  time  made  t 
party  to  the  said  cause. 

The  bill  of  revivor  and  supplement,  after  statbg 
for  the  most  part  the  several  matters  aforesaid,  fbrtiMr 
stated  that  the  several  purchasers  of  the  lands  and 
premises  sold  under  the  decree  in  the  cause  of  Choh 
tres  V.  Chartres,  were  well  aware  at  the  times  of  dicir 
purchases,  that  the  previous  sales  of  the  PoudlaJSm 
Road  fields  to  JV.  Connolly,  and  of  the  lands  of  Dnzxj 
Island  to  JEyre,  were  made  upon  stipulations  tint 
these  denominations  should  be  respectively  exonerated 
from  the  said  jointure  and  charge,  and  that  the  same 
were  to  be  raised  out  of  the  other  lands  comprised  is 
the  settlement  of  1784 ;  and  that  previous  to  the  sales 
under  the  said  decree,  it  was  arranged  and  agreed  bj 
and  between  IV.  Chartres,  R.  Chartres,  and  the  Appe- 
lant, with  the  knowledge  and  participation  of  S.  Spear, 
that  parts  of  the  lands  and  premises  comprised  in 
the  settlement  of  1784,  and  not  theretofore  sold  hj 
W.  Chartres,  sufficient  to  produce  sums  to  satisfy 
the  purposes  of  the  decree  in  Chartres  v.  Chartres, 
should  be  set  up  and  sold  under  that  decree,  subject 
exclusively  to  said  jointure,  so  that  the  sales  there- 
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tofore  made  of  parts  of  the  said  lands  to  W.  Connolly       1843. 
and  Eyre  should  remain  unaffected,  and  so  also  that       ^^^ 
such  parts  of  the  said  lands  as  might  remain  unsold  v- 

under  the  said  decree  should  be  free  of  and  exonerated 
from  all  future  accruing  gales  of  the  said  annuity : 
and  accordingly,  that  the  conditions  of  sale  under  the 
decree  were  for  the  residue  of  the  trust  term  of  200 
years,  subject  to  an  annuity  or  jointure  of  300  /.  for 
the  life  of  Mrs.  E.  Chartresj  then  aged  near  60  years, 
and  under  and  upon  such  conditions  R.  Chartres  was 
in  December  1820  declared  the  purchaser  of  the  said 
lands  and  premises  so  purchased  by  him  :  And  the 
bill  charged  that  the  parts  of  said  lands  so  purchased 
by  R.  Chartres  were  well  worth  the  sum  of  3,760/., 
subject  exclusively  to  the  thereafter  accruing  gales 
of  the  entire  of  the  said  annuity  or  jointure,  and  that 
if  sold  subject  only  to  a  proportionate  part  thereof, 
according  to  the  relative  value  of  the  s&id  lands  and 
premises  so  purchased  by  him,  and  of  the  other  lands 
and  premises  comprised  in  said  settlement  of  1784, 
they  would  have  been  worth,  and  would  have  pro- 
duced 2,500 1  and  upwards  more  than  said  sum  of 
3,750  /.;  and  that  the  only  parts  of  the  said  lands  and 
premises  which  were  originally  charged  with  said 
jointure,  which  then  remained  unsold,  were  a  part  of 
East  Ballygenane^  containing  164  acres,  produci'Tg 
yearly  96  /.  19  «.  or  thereabouts,  and  a  part  of  CooU 
sallagh  containing  185  acres,  producing  yearly  103/. 
Z$.  2d.  or  thereabouts;  and  that  these  parts  were 
not  sufficient  for  full  payment  of  the  jointure,  and  if 
sold  subject  thereto,  or  to  any  proportion  thereof,  the 
same  would  not  produce  nearly  sufficient  for  payment 
of  the  sum  due  on  foot  of  the  said  mortgage  and  judg- 
ment to  N.  Connolly ;  and  that  the  plaintiff*,  Mary 
Anne^  as  administratrix  of  the  goods  and  chattels  of 
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1848.  N.  Connolly^  was  entitled  to  the  sum  due  on  foot 
SiREB  thereof,  and  to  have  the  lands  still  remaining  unsold 
^'  set  up  and  sold,  discharged  of  the  jointure  and  all 
arrears  thereof,  and  to  have  it  declared  that  the  lands 
so  purchased  in  the  cause  of  Chartres  v.  Charires  by 
R.  Chartres,  were  exclusively  liable  to  make  good 
and  pay  the  said  jointure  and  all  arrears  thereof,  and 
that  the  plaintiffs  were  entitled  to  have  the  recaver, 
who  had  been  appointed  in  the  cause  of  Chartres  \. 
Chartres,  extended  to  their  suit.  The  bill  also  stated 
that  about  three  years  after  the  purchase  by  R. 
Chartres,  he  and  the  Appellant  filed  a  bill  agaiut 
W.  Connolly,  Eyre,  and  others,  for  an  apportionment 
of  the  jointure  on  all  the  lands  comprised  in  tlie 
settlement  of  1784;  to  which  the  defendants  put  ii 
answers,  insisting  thereby  that  R.  Chartres  had  pll^ 
chased  the  lands  under  the  decree,  subject  exclusivdy 
to  the  future  full  payments  of  the  jointure,  to  the 
exoneration  of  all  the  other  lands  comprised  in  the 
settlement  of  1784;  and  so  conscious  were  he  and  the 
Appellant  that  such  was  the  fact,  that  they  suffered 
the  bill  for  apportionment  to  be  dismissed  with  costs, 
for  want  of  prosecution. 

The  bill  of  revivor  and  supplement  prayed,  that  the 
decree  of  FebnuzrylS26,  in  the  original  cause,  might 
be  revived,  and  that  the  report  and  proceedings  might 
stand,  and  that  the  plaintiffs  might  have  the  benefit 
thereof,  and  have  the  same  relief  as  in  and  by  the 
said  original  bill  was  prayed :  And  that  it  might 
be  declared,  that  the  lands  and  premises  in  the  said 
report  mentioned,  and  thereby  reported  to  remain 
unsold  under  the  said  decree,  in  the  cause  in  which 
R.  Chartres  was  plaintiff,  were  freed  and  exonerated 
from  the  said  jointure  and  all  arrears  thereof,  so  hr 
as  regarded  R.  Chartres  and  the  Appellant ;  and  that 
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they  might  be  decreed  to  indemnify  the  said  lands  is-ia. 
and  premises  from  the  said  jointure,  and  all  arrears  sikib 
thereof:  And  that  it  might  be  declared  that  all  arrears     „    '^' 

1C  T  It  W  A  M 

of  the  jointure  and  the  accruing  gales  thereof,  ought 
to  be  levied  out  of  the  lands  and  premises  purchased 
by  R.  Chartres^  under  the  decree  in  the  said  cause, 
in  which  he  was  plaintiff:  And  in  case  the  Court 
should  be  of  opinion  that  the  lands  and  premises  so 
purchased  by  R.  Chartres  ought  not  to  be  deemed  as 
purchased  exclusively  subject  to  the  said  jointure, 
and  all  arrears  thereof,  in  exoneration,  so  far  as  re- 
garded R.  Chartres  and  those  deriving  under  him, 
then  that  it  might  be  referred  to  the  Master  to  inquire 
and  report  the  annual  amount  and  portions  of  the 
jointure,  and  of  the  arrears  thereof,  which  each  deno- 
mination or  parcel  of  said  lands  and  premises  so  pur- 
chased by  R.  Chartres,  and  the  lands  and  premises 
still  remaining  unsold,  ought  to  contribute  towards 
payment  of  the  arrears  of  the  said  jointure,  and  of  all 
future  accruing  gales  thereof,  during  the  lifetime  of 
Elizabeth  Chartres ;  and  that  such  portions  thereof  as 
the  Master  should  report  as  fit  and  proper  to  be  con- 
tributed by  the  said  lands  and  premises  respectively, 
might  be  decreed  well  charged  thereon  ;  and  that  all 
accounts  proper  and  necessary  for  the  said  purpose, 
and  for  the  plaintiflTs'  relief  in  the  premises,  might  be 
directed  and  taken. 

The  Appellant,  in  his  answer  to  the  bill,  admitted 
amongst  other  things  that  the  Master,  in  pursuance 
of  the  decree  in  Chartres  v.  Chartres,  set  up  and  sold 
to  R.  Chartres  the  lands  and  premises  in  the  bill 
described,  subject  to  their  fair  proportion  of  the  join- 
ture, but  not  exclusively  subject  thereto,  as  in  the  bill 
alleged;  and  he  submitted  that  all  the  lands  and 
premises  comprised  in  the  deed  of  1784,  being  by 
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1843.  express  words  liable  to  the  payment  of  the  jointure, 
SiREB  ^^^  Master  could  not,  according  to  the  statement  of 
title  to  the  said  lands  then  before  him,  set  up  any  pro- 
portion of  the  said  lands  and  premises  exonerated 
from  the  said  liability,  all  the  said  lands  being  alike 
subject  to  the  payment  of  the  jointure ;  and  he  abo 
submitted  that  the  lands  and  premises  sold  to  R.  Char' 
tres  could  not,  without  an  express  declaration  to  that 
effect,  be  made  exclusively  liable  to  the  jointure. 

The  Appellant  denied  that  he  was  in  any  manner 
aware  that  the  sales  by  fF.  Chartres  of  the  JPaudkdtM 
Road  fields  to  W.  Connolly ,  and  of  the  lands  oiDusq 
Island  to  Eyre^  were  under  stipulations  that  these 
fields  and  lands  should  be  exonerated  from  contribo- 
tion  to  the  jointure  and  charge;  and  he  distincdj 
negatived  the  statement  of  the  bill  as  to  the  arrange 
ment  for  the  sale  of  parts  of  the  said  lands  ezclusivdjf 
liable  to  the  jointure,  stating  that  it  was  utterly 
untrue,  as  by  the  bill  alleged,  that  it  was  arranged 
and  agreed  by  and  between  the  Appellant  and  the 
other  parties  in  the  bill  named,  or  any  other  person 
or  persons,  that  parts  of  the  said  lands  and  premises 
in  the  said  marriage  settlement  comprised,  and  not 
theretofore  sold  by  W.  CAar/r^«,  subject  exclusively  to 
the  said  jointure,  sufficient  to  produce  sums  to  sa^bfy 
the  purposes  of  said  decree  in  the  cause  of  Chartre$y. 
Chartres^  should  be  set  up  and  sold  under  the  decree, 
so  as  that  the  sales  theretofore  made  of  parts  of  the 
said  laids  and  premises  to  W.  Connolly  and  Eyrt 
should  remain  unaffected ;  or  that  such  parts  of  the 
said  lands  and  premises  as  might  remain  un^d 
under  the  said  decree  should  be  exonerated  from  all 
future  accruing  gales  of  said  jointure;  no  such 
arrangement  or  agreement  having  to  the  knowledge, 
information,  or  belief  of  Appellant,  ever  existed :  And 
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the  Appellant  on  his  own  part  positively  denied  that  i843. 
he  was  a  party  or  privy  to  any  such  arrangement  or  g  ^^^^ 
agreement ;  and  he  submitted  that  the  Master  could  ^• 

not  have  set  up  the  lands  in  the  bill  mentioned  other- 
wise than  as  subject  to  the  said  annuity,  to  which  the 
same  were  subject  in  common  with  all  the  other 
lands  and  premises  comprised  in  the  indenture  of 
1784 ;  and  the  Appellant  also  denied  that  if  the 
lands  sold  to  R.  Chartres  were  subject  only  to  a  pro- 
portionate part  thereof,  the  same,  according  to  the 
relative  value  of  the  lands  and  premises  so  purchased 
by  R.  ChartreSy  and  the  other  lands  and  premises 
comprised  in  the  settlement  of  1784,  would  have  been 
worth  2,600  /.  more  than  the  said  sum  of  3,760  /.,  as 
by  the  bill  alleged;  the  Appellant  believed  that 
that  sum  of  3,760/.  was  more  than  the  value  of  said 
lands,  subject  to  their  fair  proportion  of  said  jointure : 
And  the  Appellant  admitted  that  in  1824  he  and  R. 
Chartres  filed  a  bill  for  an  apportionment  of  the 
jointure  amongst  all  the  lands  and  premises,  and  that 
IV.  Connolly  and  Eyre  put  in  answers  to  the  eflfect 
in  the  Respondent's  bill  stated ;  but  he  said  it  was 
untrue  that  the  bill  of  1824  was  dropped  for  the  rea- 
sons in  the  Respondent's  bill  alleged  ;  the  cause  of  its 
not  being  proceeded  in,  being  in  consequence  of 
R.  Chartres'  insolvency. 

The  cause  being  at  issue,  witnesses  were  examined 
on  both  sides,  and  publication  passed,  when  fV.  Kir- 
wan  died,  leaving  the  Respondent  surviving.  The 
Respondent  afterwards  obtained  an  order  for  liberty, 
in  respect  of  the  right  surviving  to  her,  to  proceed  in 
the- cause.  The  cause  came  on  to  be  heard  before  the 
Lord  Chancellor  of  Ireland,  in  May  1838^  The  only 
question  in  controversy  on  that  occasion  was,  whether 
the  lands  and  hereditaments  of  which  R,  Chartres 
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1843.  became  the  purchaser  in  1820  had  been  sold  to  him 
SiREB  charged  exclusively  with  the  jointure  of  3Q0  /.,  to  the 
exoneration  of  the  unsold  lands;  or  whether  they  were 
sold  subject  rateably  with  the  other  unsold  lands,  to 
a  fair  proportion  of  that  jointure.  The  evidence 
applicable  to  that  question  consisted  of  the  notes  of 
sale  in  the  Master's  office ;  and  the  Master's  certificate 
of  the  sale  of  the  lands  and  premises  sold  to  R. 
Chartres  in  December  1820,  were,  **  all  subject  to  an 
annuity  of  300  /.  a  year  for  the  life  of  Mrs.  E.  Chat- 
tresj  aged  near  sixty  years  ;*'  and  of  depositions  of  a 
Mr.  HerricA,  who  attended  with  W.  Connolly  at  the 
sale  as  his  solicitor.  He  deposed  that  the  Master 
declared  the  said  lands  were  to  be  sold  subject  to  the 
said  jointure ;  and  that  after  R.  Chartres  was  declared 
the  best  bidder,  W.  Connolly  and  one  O^Leary  then 
also  present,  complained  that  the  lands  did  not  pro- 
duce their  value  even  though  subject  to  the  jointure ; 
and  thereon  R.  Charires  and  H.  Siree^  who  was 
acting  as  his  solicitor,  declared  that  the  lands  being 
subject  to  the  annuity  of  300  /.  for  the  life  of  a  lady 
then  but  sixty  years  of  age,  decreased  their  value, 
and  that  the  sum  bid  by  R.  Chartres  subject  thereto 
was,  as  they  considered,  the  value  of  the  lands  and 
premises.  A  rental  thereof  was  also  exhibited  in 
evidence  amounting  to  461  /.,  and  some  valuators 
examined  by  the  Respondent  estimated  the  value  of 
those  lands  and  premises  subject  exclusively  to  the 
jointure  at  4,200  /.,  and  at  4,800  /.  if  only  subject 
thereto  rateably  with  the  other  lands  then  unsold. 
It  was  also  stated  in  R.  Chartres'  petition  and  sche- 
dule in  the  Insolvent  Debtors*  Court,  that  he  had 
purchased  the  lands  subject  to  the  jointure.  There  was 
no  evidence  of  the  arrangement  or  agreement  between 
W.  and  R.  Chartres  and  tlie  Appellant  that  these 
iands  should  be  exclusively  subject  to  the  jointure. 
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It  was  contended  by  the  Appellant's  counsel,  at  the  1843. 
hearing  of  the  cause,  that  the  decree  in  Chartres  v.  gj^^ 
Chartres  did  not  authorise  a  sale  of  any  portion  of  »• 

the  lands  charged  exclusively  with  the  jointure,  and 
did  not  exonerate  any  portion  of  them ;  and  that  the 
evidence  of  the  Respondent  negatived  the  fact  of  the 
sale  to  H.  Chartres,  clothed  with  an  exclusive  liability 
to  the  jointure.  It  was  also  urged  that  W.  Connolly , 
the  plaintiff  in  the  original  cause,  and  who  was 
present  at  the  sale,  had  not  by  his  bill  put  forward 
such  a  case,  and  that  it  was  not  competent  to  his  re- 
presentative to  make  a  totally  new  case  by  her  bill  of 
revivor  and  supplement:  and  that  it  appeared  by 
the  evidence  of  a  valuator  that  the  value  of  these 
lands  and  premises  in  the  year  1820,  if  purchased 
exclusively  subject  to  the  jointure,  would  have  been 
about  1,700/.,  and  if  purchased  uncharged  with  the 
jointure,  or  any  part  of  it,  from  3,750/.  to  4,300/. 

On  the  part  of  the  Respondent,  her  counsel  relied 
on  HerrxcK^  evidence  and  on  the  notes  of  sale  above 
stated. 

The  Lord  Chancellor,  in  Jurut  1838,  pronounced  a 
decretal  order,  whereby  he  directed  that  it  should  be 
referred  to  the  Master  to  inquire  and  report  what  wxis 
the  annual  value  of  the  lands  and  premises  purchased 
by  R,  ChartreSj  in  December  1820,  at  the  sale  imder 
the  decree  in  Chartres  v.  Chartres,  having  regard  to 
the  printed  rental  in  the  receiver's  accounts,  and  such 
other  evidence  touching  the  annual  value  of  the  pur- 
chased lands  as  either  party  might  produce ;  and  that 
when  the  Master  should  have  ascertained  such  annual 
value,  he  should  further  inquire  and  report  what  would 
have  been  a  fair  price  to  have  paid  for  the  said  lands 
in  December  1820,  if  they  were  to  be  sold  subject 
exclusively  to  the  payment  of  the  jointure  of  300/. 

3  c  3 
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1843.  for  the  life  of  Elizabeth  ChartreSj  and  also  what  would 
SiREB  h^^'6  h^en  a  fair  price  if  sold  subject  rateably  with 
the  other  unsold  lands  to  a  proportion  of  said  an- 
nuity. And  it  was  further  ordered  that  the  Master, 
in  ascertaining  such  respective  values,  should  be  at 
liberty  to  take  the  opinion  of  a  notary,  not  examined 
before  in  the  cause,  on  the  subject  of  such  respectiTe 
values. 

The  Respondent  and  Appellant  proceeded  before 
the  Master  under  this  order,  and  all  the  proofs  re- 
specting the  value  of  the  purchased  lands  which  bad 
been  used  at  the  hearing,  were  read  before  the  Master, 
as  also  the  evidence  of  several  other  witnesses  as  to  the 
nature  and  value  of  the  lands  at  the  time  of  the  sale. 

The  Master,  by  his  report,  dated  the  14th  ofjum 
1839,  found  that  the  annual  value  of  the  said  lands 
and  premises,  purchased  by  R.  Chartres  in  1820, 
amounted  to  the  sum  of  461/.  ISs.;  that  the  said 
lands  and  premises,  if  then  sold  exclusively  subject  to 
said  jointure,  were  worth  the  sum  of  4,180/.  1^.  10  d; 
and  if  sold  subject  rateably  with  the  other  unsold 
lauds,  to  a  proportion  of  the  said  jointure,  were  worth 
the  sum  of  4,822/.  Is.  lOd. 

The  Appellant  having  filed  seven  exceptions  to  thb 
leport,  the  cause  came  on  to  be  heard  before  the  Lord 
Chancellor  on  these  exceptions  and  on  the  merits, 
on  the  4th  of  November  1839,  when  his  Lordship 
ordered  four  of  the  exceptions  to  be  allowed,  and  the 
others  to  be  overruled,  and  that  the  report  should  go 
back  to  the  Master,  that  he  might  review  the  same 
in  respect  to  the  annual  value  of  the  lauds  of  West 
Ballygenane^  therein  found  to  amount  to  the  sum 
of  106/.  ]95. 

The  Master  made  his  further  report,  finding  as  in 
his  former  report;  and  tiie  Appellant  filed  two  excep- 
tions to  tlie  further  report. 


V, 

KinwAN. 
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The  cause  was  afterwards  heard  before  the  Lord  1843. 
Chancellor,  in  January  1840,  upon  the  last-mentioned  siree 
report,  exceptions,  and  merits,  when  his  Lordship  by 
his  decree,  dated  the  16th  o(  January  1840,  overruled 
these  exceptions,  and  confirmed  the  report,  and  ordered 
that  the  decree  made  in  the  original  cause  of  Connolly 
against  Chartres  and  Others,  bearing  date  the  4th 
of  July  1828,  should  be  absolutely  confirmed:  And 
after  declaring  the  sum  therein  reported  due  to 
W.  Connolly^  with  interest,  to  be  well  charged  on  the 
unsold  lands,  and  after  directing  a  sale  of  so  much 
of  the  unsold  lands,  for  payment  thereof,  as  should  be 
equal  in  value  to  the  lands  of  Peardstown,  it  was  by 
his  Lordship  further  ordered  that  the  said  lands,  or  so 
much  thereof  as  should  be  sold,  be  sold  discharged  of 
the  annuity  or  jointure  of  300/.;  and  it  was  further 
ordered,  that  the  defendants,  or  such  of  them  as  were 
entitled  to  the  lands  sold  in  December  1820,  should 
execute  such  proper  deed  or  deeds  as  should  be  ap- 
proved of  by  the  Master,  for  discharging  the  lands 
which  should  be  sold  by  virtue  of  this  decree,  and  the 
purchaser  or  purchasers  thereof,  from  the  said  annuity 
or  jointure,  and  all  arrears  thereof:  And  it  was  further 
ordered,  that  the  Appellant  should  pay  to  the  plaintiff 
the  costs  of  the  supplemental  cause  from  November 
1836,  the  time  of  the  filing  of  the  supplemental  bill  and 
bill  of  revivor  ;  and  that  the  receiver  in  the  cause  of 
Chartres  v.  Chartres  should  be  extended  to  this  cause, 
to  receive  the  rents  and  profits  of  the  said  unsold  lands. 

The  appeal  was  against  the  three  decrees  of  the 
16th  of  June  1838,  the  4th  of  November  1839,  and 
the  15th  of  January  1840  (a). 

(a)  After  the  appeal  was  lodged,  the  Respondent  married  a  Mr. 
Ay  Inter  y  and  the  Appellant  died.  The  suit  was  afterwards  revived 
in  Ireland,  and  the  appeal  was  revived  by  an  order  of  the  House, 

3  C4 
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1813.  Mr.  Turner  and  Mr.  Bacon,  for  the  Appellant:— 

SiREB       ^^  ^^s  ^^^  conipetent  for  the  Respondent  by  bill  of 
^-  revivor  and  supplement  to  make  a  totally  new  case, 

and  to  pray  for  relief,  as  against  the  purchaser  imder 
the  sale  of  1 820,  altogether  different  from  the  relief 
prayed  by  W.  Connolly  by  his  original  bill,  and  upon 
grounds  not  suggested  by  that  bill. 

By  the  decree  in  Chartres  v.  ChartreSy  the  Master 
was  not  authorised  to  set  up  and  sell  any  part  of  the 
estates  thereby  directed  to  be  sold,  charged  exdusivebf 
with  the  jointure  of  300/.  That  could  only  have  been 
done  by  some  agreement  among  the  parties  interested, 
but  no  such  agreement  was  shown  to  have  existed.  To 
entitle  the  Respondent  to  the  decree  of  1840,  after  a 
lapsie  of  so  many  years,  some  positive  evidence  should 
have  been  laid  before  the  Court  on  her  part,  that  the 
Master  did  sell,  and  that  Richard  Chartres  did  par- 
chase,  the  lands  and  premises  so  sold  in  December 
1820,  exclusively  subject  to  the  jointure.  The  Re* 
spondent  failed  to  do  this;  her  evidence,  such  as  it 
was,  having  gone  to  show  that  he  purchased  merely 
subject^  not  that  he  purchased  exclusively  subject,  to 
the  jointure.  Even  if  the  agreement  alleged  in 
the  Respondent's  bill  had  been  proved,  there  could 
not  be  any  suit  brought  by  Connolly  to  enforce  it; 
Colyear  v.  The  Countess  of  Mulgrave  (b).  But  there  is 
no  evidence  on  which  the  Court  could  act,  of  such  an 
agreement.  W.  Connolly  was  himself  present  at  the 
sale  in  1820;  he  filed  his  bill  soon  afterwards  as  a 
creditor  against  the  unsold  estates ;  then  it  would  be 
of  the  last  importance  to  him,  if  any  such  agreement 
existed,  to  establish  it. 

in  the  name  of  Horatio  Nelson  Siree  as  Appellant  in  place  of  h» 
Jate  father,  against  Aylmer  and  Wife,  as  Respondents. 
(b)  2  Keen,  81. 
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The  decree  in  the  cause  of  Chartres  v.  ChartreSj  1843. 
not  having  authorised  the  Master  to  sell  any  part  of  sikkb 
the  lands  in  that  decree  mentioned,  charged  exclu-  ^' 

sively  with  the  jointure,  and  it  having  been  therefore 
beyond  the  jurisdiction  of  the  Master  so  to  sell  them, 
it  cannot  be  presumed  that  he  did  so  act  beyond  his 
jurisdiction  and  contrary  to  law. 

If  it  was  proper  to  direct  any  inquiry  at  the  original 
hearing  in  1838,  the  inquiries  directed  by  the  decree 
then  made,  were  not  such  as  the  nature  of  the  case 
required  and  rendered  proper,  inasmuch  as  the  fact 
whether  R.  Chartres  purchased  exclusively  subject  to 
the  jointure  or  not,  was  thereby  made  to  depend  on 
the  adequacy  or  inadequacy  of  the  price  paid  by  him 
— which  was  unjust — and  upon  further  evidence  to 
be  taken  before  the  Master.  It  is  a-well  known  rule  of 
practice,  that  if  a  party  fails  to  prove  a  material  fact 
by  evidence  in  the  cause,  he  is  not  entitled  to  a  refer- 
ence to  the  Master  to  take  further  proof  of  it;  Marten 
V.  fVinchelo  (c). 

[Lord  Cottenham  (who  presided  in  the  absence  of 
the  Lord  Chancellor) : — It  will  be  more  convenient 
to  dispose  of  the  decree  first,  because  if  the  decree  is 
wrong,  it  will  not  be  necessary  to  inquire  into  the 
propriety  of  the  consequential  directions.  If  we  shall 
think  the  decree  right,  then  we  will  hear  you  on  the 
other  proceedings.] 

The  decree  is  manifestly  wrong.  It  is  evident  from 
the  notes  of  sale,  and  from  the  Master's  certificate 
thereof,  that  he  had  set  up  and  sold  the  lands  subject  to 
the  annuity,  as  they  really  were  subject  thereto,  rate- 
ably  with  the  other  lands  and  hereditaments  comprised 
in  the  settlement  of  1784,  but  no  part  of  them  was 

(c)  Craig  &  PhU.  257. 


V. 
KiBWAN. 
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1843.  exclusively  subject  to  or  exonerated  from  it;  all  being 
SiRBB  liable  to  contribute  their  proportions  accordii^  to  the 
rules  of  law.  As  to  the  alleged  agreement,  there  is 
no  evidence  at  all  of  it  except  the  vague  recoUecdoa 
of  Mr.  Herrick,  who  was  present  at  tlie  sale  as  Qm- 
nolly'%  solicitor.  The  Court,  instead  of  granting  the 
inquiries  directed  by  the  decree,  ought  to  have  dis- 
missed the  bill  with  costs. 

The  final  decree  was  induced  mainly  by  the  result  of 
the  inquiry  as  to  the  value  of  the  lands,  whereas  such 
result  should  have  formed  no  element  whatsoever  in 
the  case.  If  the  value  could  rightly,  under  any  cii^ 
cumstances,  form  an  element  in  the  case,  the  value  «b 
found  by  the  Master  was  not  so  much  beyond  the 
price  paid,  as  to  justify  the  conclusion  come  to  by  the 
Court,  in  pronouncing  the  final  decree. 

Mr.  Kindersley  and  Mr.  Hislop  Clarke^  for  the 
Respondent : — ^There  was  no  question  that,  prior  to 
the  suit  of  Chartres  v.  Chartres^  some  parts  of  the 
lands  originally  subject  to  the  jointure  and  charge 
were  sold  by  William  Chartres^  exonerated  therefrom, 
to  William  Connolly  and  to  Hedges  Eyre.  The  suit 
of  Chartres  v.  Chartres  was  a  friendly  suit  between 
the  two  brothers  as  the  principal  parties ;  and  at 
though  the  decree  therein  contained  no  declaration 
as  to  the  exclusive  liability  of  any  part  of  the  lands  to 
the  jointure,  the  parties  interested  in  the  property 
might  and  did  enter  into  agreements  for  the  exonera- 
tion of  some  parts,  and  the  exclusive  liability  of  other 
parts  ;  as,  for  instance,  the  sale  of  Granite-field  to  Mr. 
Spear  was  free  from  the  jointure.  The  inquiry 
directed  by  the  decree  oi  June  1838,  to  ascertain  the 
value  of  the  lands  sold  to  R.  Chartres  at  the  time 
of  the  sale,  was  not  an  element  in  the  cause  ;   but  the 
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object  was,  if  they  should  be  found  to  be  more  valu-  1848. 
able  than  the  sum  paid,  by  the  value  of  the  jointure,  sirbb 
to  infer  thence  conclusively  that  they  were  sold  exclu-  *'• 

sively  subject  to  the  jointure.  If  any  doubt  existed 
•on  that  point,  Mr.  Siree  is  not  the  person  to  be  heard 
to  say  he  had  any  doubt :  he  was  the  solicitor  in  that 
^  cause,  and  had  the  whole  management  of  it  and  of 
the  sale.  There  were  no  conditions  of  sale  advertised, 
but  bidders  did  not  attend,  as  it  was  understood  that 
the  lands  were  to  be  sold  exclusively  subject  to  the 
jointure ;  and  that  was  clearly  the  belief  of  the  Mas- 
ter, as  appears  from  his  notes  of  the  sale  and  his  cer- 
tificate. If  the  matter  was  misunderstood,  it  was 
Mr.  Siree's  duty  to  have  explained  it,  and  his  taking 
advantage  now  of  his  silence  then  would  prove  him  to 
have  been  guilty  of  the  grossest  fraud.  The  purchase 
was  for  the  greater  part  made  for  Mr.  Siree^  and  he 
as  purchaser  and  as  solicitor  conducting  the  sale  knew 
very  well  whether  the  property  was  sold  subject  to 
the  whole  or  to  part  only  of  the  jointure. 

[Lord  Cottenham : — Those  observations  on  the  con- 
duct of  Sirce  would  be  most  important,  if  the  bill  had 
been  framed  to  set  aside  the  sale  on  the  ground  of 
fraud  or  concealment  by  him.] 

We  do  not  impute  to  him  that  he  intended  fraud : 
our  case  is,  that  he  purchased  the  lands  subject  to  the 
whole  of  the  jointure,  part  of  which  he  now  attempts  to 
throw  on  the  other  lands.  If  fraud  was  intended  by 
him,  he  could  not  have  found  a  better  way  of  commit- 
ting it  than  by  allowing  the  sale  to  take  place  without 
any  published  conditions,  but  with  the  understanding, 
suggested  by  the  expressions  used  by  the  Master, 
that  the  lands  so  sold  were  sold  subject  to  the  whole 
jointure.  Our  argument  is,  that  if  he  was  not  guilty 
of  tlie  grossest  fraud,  there  was  an  agreement  between 
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1843.        bim  and  the  other  parties  present  at  the  sale  that  the 
SiRRB       property  was  to  be  sold  exclusively  subject   to  die 
^'         annuity.      To  relieve  him  from  the  fraud,  we  say 
there  was  such  an  agreement. 

[Lord  Cottenham: — The  case  you  make  in  the 
pleadings,  stating  an  arrangement  and  agreement, 
acquits  him  of  fraud.] 

The  property  is  set  up  for  public  sale,  as  subject  to 
the  annuity.  Siree^  the  attorney  conducting  the 
cause  and  the  sale,  must  know  whether  it  was  to 
be  sold  subject  to  the  whole  annuity,  or  to  part 
only  :  the  public  supposed  it  was  subject  to  the  whde, 
for  the  public  knew  nothing  of  the  other  property 
comprised  in  the  settlement ;  no  mention  was  made 
of  any  other  property ;  it  was  only  stated  that  die 
property  set  up  for  sale  was  subject  to  the  anDi%. 
If  there  was  anything  equivocal  in  the  espressioos 
found  in  the  notes  of  sale,  the  attorney  who  conducted 
it  ought  not  to  be  allowed  to  avail  himself  of  die 
equivocation. 

[With  respect  to  the  inquiries  directed  by  die 
decree  of  1838  into  the  value  of  the  lauds  sold,  in 
the  absence  of  satisfactory  evidence  in  the  cause, 
they  referred  to  the  recent  case  of  JLord  Aldbonmgk 
V.  Trye  {d\  and  they  submitted  that  it  was  also 
matter  for  the  consideration  of  the  House  whether  the 
Appellant  had  not  precluded  himself  from  being  heard 
against  that  decree,  inasmuch  as  if  he  found  himself 
aggrieved  by  it,  he  ought  to  have  appealed  against  it 
without  delay,  instead  of  acquiescing  in  it  by  his  pro- 
ceedings in  the  Master's  office ;  and  on  that  point 
also  they  cited  the  same  case  (e).] 

Mr.  Turner  was  about  to  reply — 
(d)  Vol.  VII.  antcy  p.  436 ;  aee  p.  456.  (c)  Id.  p.  455-6. 
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Lord  Cottenham  : — We  will  take  an  opportunity  of       i?^ 
looking  at  this  case,  being  of  opinion  that  the  decree       Sibeb 
cannot  be  maintained,  which  is  now  our  impression ;     ki^ah. 
we  do  not  ask  you  to  reply  now,  but  if  we  shall  feel 
it  necessary,  we  will  make  it  known  to  you.     Let  the 
case  stand  over  till  this  day  week. 


Lord  Cottenham: — The  bill  filed  by  the  Respon-  March 2. 
dent  in  1836,  stated  that  in  1810  WUliam  Chartres 
was  entitled  in  fee  (subject  to  an  annuity  of  300  /., 
and  a  charge  for  portions  of  3,000  /.)  to  lands  called 
Peardstown^  and  other  lands  ;  that  in  1812  he  mort- 
gaged Peardstown  to  Nicholas  Connolly ^  in  fee,  for 
780/. ;  that  in  1816  a  settlement  was  made  on  the 
marriage  of  JVilliam  Chartres^  under  which  he  was 
made  tenant  for  life  of  all  these  lands ;  and  Alicia 
his  daughter,  an  infant,  is  now  tenant  in  tail ;  that 
in  1817  a  bill  was  filed  by  Richard  Chartres  and  one 
Durham^  to  whom  he  had  assigned  a  part  of  the 
charge  for  raising  the  3,000  /.  portion;  that  in  1819 
there  was  a  decree  for  the  sale  of  the  estate  to  raise 
the  3,000  /. ;  t!iat  in  November  1^19  a  sale  of  part  of 
the  estate  took  place  to  a  person  of  the  name  of  Spear; 
that  in  1820.  a  sale  took  place  of  Peardstown  and  other 
lands  to  Richard  Chartres,  the  plaintiff  in  that  suit, 
subject  to  the  300  /.  annuity  ;  that  William  Connolly, 
the  representative  of  the  mortgagee,  opened  the  bid- 
dings in  December  1821,  and  Richard  Chartres  again 
became  the  purchaser,  subject  to  the  300  /.  annuity, 
and  Peardstown  and  the  other  lands  were  conveyed 
to  him  in  August  1821 ;  that  on  the  21st  of  September 
1821,  Richard  Chartres,  who  purchased  Pearrf5toM?w 
and  part  of  the  other  lands  for  Siree  the  Appellant, 
his  attorney  in  the  cause,  conveyed  the  same  to  him ; 
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1843.        and  that  in  November  1821  a  bill  was  filed  by  fVUBm 

SiRBB       Connolly  for   an   account  of  the  surplus  poichaae- 

V.  money,  and  for  foreclosures,  and  for  paynient,  oat  of 

other  lands  liable  to  the  3,000  /.,  of  so  much  of  the 

same  as  had  been  paid  out  of  Peardstawn^  the  only 

land  subject  to  the  mortgage. 

It  is  to  be  observed  that  this  bill  of  W.  ConMO&j 
confined  itself  to  the  3,000/.  and  did  not  ask  any 
similar  relief  with  respect  to  the  annuity  of  300  L  In 
1826  a  decree  in  that  cause  was  made,  directing  certab 
inquiries;  and  in  1828  there  was  a  report,  and  bo 
farther  proceedings  appear  to  have  been  had  in  that 
cause.  Richard  Chartres^  a  party  defendant,  ^havi^ 
become  insolvent,  a  supplemental  bill  was  filed  in 
1832,  against  his  assignee,  by  W.  Connolly.  In  183$, 
W.  Connolly  having  died,  the  Respondent,  Mrs.  £tr- 
wanj  being  his  administrator,  filed  the  present  hill 
against  the  Appellant.  It  appears  that  in  1814  Wl- 
liam  Chartres  sold  part  of  the  lands  subject  to  the 
300  /.  annuity  to  fV.  Connolly ^  and  the  Respondent 
is^his  heir.  In  1815  another  part  of  these  lands  wtf 
sold  to  one  Eyre^  who  is  not  party  to  the  present  ImII, 
nor  is  Spear^  who  was  the  purchaser  of  another  part 
of  the  lands  subject  to  the  annuity. 

The  bill  states  that  all  these  three  sales  were 
made  under  an  agreement,  which  was  known  to 
Richard  ChartreSy  that  the  lands  so  sold  should 
be  discharged  from  the  annuity  of  300  /.,  and  that 
it  was  agreed  between  JVilliam  Chartres^  Richard 
ChartreSf  and  the  Appellant  Siree^  that  the  lands 
sold  under  the  decree  in  the  cause  of  Chartra  t. 
Chartres  should  be  exclusively  subject  to  the  annuity; 
that  the  lands  sold  to  Richard  Chartres  were  worth 
3,760  /.,  the  sum  he  paid,  if  subject  exclusively  to 
the  annuity,  and  were  worth  2^500  /.  more,  if  liable 
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to  it  only  pro  rata  with  the  other  lands.     In  this        1843. 
bill,  which  I  have  carefully  looked  through,  there  is        sirkb 
no  allegation  of  fraud ;  it  proceeds  on  a  statement  '^' 

'  of  contract,  which  contract,  if  true,  would  exclude  a 
case  of  fraud.  There  is  no  alternative  statement  of 
facts  as  to  any  fraud  committed,  as  the  ground  upon 
which  equitable  relief  is  sought. 

The  Respondent's  bill  states  that  in  1823,  three 
years  after  the  purchase,  Richard  Chartres  and  the 
Appellant  filed  a  bill  for  the  payment  of  the  annuity 
out  of  those  other  lands  pro  rata ;  and  that  the  Appel- 
lant received  the  whole  of  the  rents  of  the  lands  pur- 
chased by  him,  and  the  rents  of  other  parts,  under 
pretence  of  the  share  of  the  300  /.  which  had  been 
assigned  to  him.  The  bill  then  prays  that  the  lands 
purchased  by  Richard  Chartres  may  be  declared  ex- 
clusively liable  to  the  annuity  of  300  /.,  or  that  the 
proportion  in  which  such  lands  and  the  lands  unsold 
were  to  be  liable  may  be  ascertained  and  declared ; 
and  it  prays  for  a  receiver. 

Now  it  is  to  be  observed  that  William  Connolly y  who 
had  opened  the  biddings,  was  present  at  the  sale  to 
Richard  Chartres  i  but  by  his  bill  of  1821  he  made 
no  case  as  to  the  300  /•  annuity.  It  is  also  to  be  ob- 
served that  the  decree  did  not  authorise  the  Master 
to  sell  the  lands  discharged  of  the  annuity,  or  exclu- 
sively subject  to  it.  I  have  thought  it  material  to 
point  out  distinctly  the  case  made  by  the  Respon- 
dent's bill,  because  it  shows  that  she  rested  her  case 
entirely  upon  an  alleged  agreement  in  1 820  between 
William  Chartres,  then  only  tenant  for  life  of  the 
estate,  and  Richard  Chartres  and  the  Appellant  Siree, 
in  the  absence  of  the  annuitant ;  that  the  portion  of 
the  estate  purchased  by  Richard  Chartres^  and  the 
Appellant  through  him,  should  be  charged  with  the 
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1843.        whole  of  the  annuity  of  300  /.,  to  the  exoneration  of 
SiREB       ^'^^  other  portions,  which  were  originally  subject  to 
^'  it.     That  the  Respondent  failed,  in  the  judgment  of 

the  Court,  to  prove  any  such  agreement  at  the  hear- 
ing, may  be  assumed  from  the  absence  of  any  decla- 
ration in  support  of  it  in  the  decree,  and  from  the 
inquiries  directed  as  to  the  value;  inquiries,  in  my 
opinion,  immaterial  in  any  view  of  the  case,  and  cer- 
tainly useless  if  the  Court  had  thought  that  any  such 
agreement  had  been  established. 

Upon  examining  the  evidence  it  appears  that  there 
was  not  any  proof  of  the  alleged  agreement,  which 
was  positively  denied  by  the  answer.  The  notes  of 
sales  were  relied  upon  as  evidence  to  establish  the 
agreement,  because  they  described  the  property  as 
subject  to  an  annuity  of  300/.;  and  beyond  all  doubt 
such  a  description,  though  consistent  with  the  £au:t, 
was  most  imprudent,  as  it  did  not  specify  that,  though 
so  subject,  other  property  was  also  liable  to  the  same 
charge ;  but  certainly  it  does  not  amount  to  a  state- 
ment that  the  lands  described  were  exclusively  liable 
to  the  annuity  ;  and  that  it  was  not  so  understood  is 
proved  by  the  fact  that  the  property  in  question  was 
sold  in  two  lots,  one  on  the  20th  and  the  other  on  the 
27th  of  April  1820  ;  and  that  in  both  lots  the  property 
comprised  is  described  in  the  same  terms  as  subject 
to  an  annuity  of  300  l.  If,  then,  the  words  imply  an 
exclusive  liability,  the  lands  sold  on  the  20th  would 
be  exclusively  liable ;  and  the  lands  sold  on  the  27th, 
instead  of  being  exclusively  liable,  would  have  been 
relieved  from  all  liability  from  the  previous  sale  on 
the  20th.  Herrick's  deposition  proves  no  more  than 
the  notes  of  sale  do.  There  is  also  further  proof, 
most  conclusive  against  the  Respondent,  that  there  ne- 
ver was  any  such  agreement.    IVilliam  Connolly^  who 
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represented  Nicholas  Connolly  (both  of  whom  are  now  1848. 
represented  by  the  Respondent,  the  plaintiff  in  the  Sirbb 
cause), — and  in  which  William  Connolly  the  mortgage 
now  claimed  by  the  plaintiff  was  then  vested,  and  who 
had  therefore  the  same  interest  in  throwing  the  whole 
of  the  annuity  upon  the  land  purchased  by  Richard 
Chartres  as  the  plaintiff  now  has, — though  not  a  party 
to  the  suit  in  which  the  decree  for  sale  was  made, 
intervened  in  the  sale,  and  opened  the  biddings,  and 
made  an  affidavit  for  that  purpose,  and  bid  at  the 
second  sale,  and  in  November  1821  filed  a  bill  for  the 
purpose  of  throwing  upon  the  other  lands  charged 
with  the  3,000  /.  as  much  as  those  parts  of  them  which 
were  comprised  in  his  mortgage  had  contributed  to 
pay  by  means  of  those  sales ;  and  he  obtained  a  decree 
in  that  cause  in  1826.  But  neither  upon  the  occasion 
of  his  so  opening  the  biddings,  nor  in  his  bill,  did  he 
set  up  any  such  agreement  as  that  alleged  by  the 
plaintiff  in  her  bill  of  1836,  although  Richard  Char-- 
ires  and  Siree  in  1824  filed  a  bill  against  this  William 
Connolly  and  others,  for  the  purpose  of  having  the 
annuity  raised  and  paid  pro  rata  out  of  the  different 
portions  of  the  property  liable  to  it  (which  bill  is 
stated  in  the  bill  of  1835),  and  thereby  gave  to  all 
parties  notice  of  what  he  claimed  to  be  entitled  to. 

The  rental  and  the  receiver's  accounts  in  Chartres 
v.  Chartresy  were  also  referred  to ;  but  it  was  not 
explained  how  these  documents,  taken  from  the  pro- 
ceedings in  a  cause  to  which  Siree  was  not  a  party, 
could  be  used  against  him ;  and  yet  the  Master  is,  by 
the  decree  in  this  cause,  ordered  to  have  regard  to 
them.  It  is  therefore  unnecessary  to  observe  in  detail 
what  they  contain  ;  but  it  is  satisfactory,  considering 
the  course  which  I  feel  bound  to  advise  your  Lord- 
ships to  adopt,  that  they  do  not  contain  any  evidence 
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1843«        in  support  of  the  alleged  agreement,  but  rather  the 
^^^       reverse  ;  as  the  case  attempted  to  be  proved  by  these 
t^.  documents  is  that  Siree  received  all  the  rents  of  the 

lands  purchased  by  him,  without  contributing  any- 
thing towards  the  annuity  ;  and  not  that  afiter  the 
purchase  he  had  paid  the  whole  of  it  out  of  those 
rents,  which  under  any  such  agreement  he  ought  to 
have  done. 

It  was  argued  that  if  there  was  no  such  agreemoit, 
there  was  gross  fraud  in  the  conduct  of  the  sales 
under  the  decree ;  and  that  Street  the  solicitor  of  & 
plaintiff  in  that  cause,  was  the  author  of  the  fnnd, 
and  profited  by  it  in  Iiis  purchase.  That  the  purchase 
by  Siree,  the  plaintiff's  solicitor,  was  an  extremdy 
improper  act,  and  contrary  to  the  settled  rules  of 
equity,  is  perfectly  true ;  but  perhaps  not  more  so 
than  that  Richard  Chartres,  the  plaintiff  in  that  cause, 
should  himself  become  a  purchaser  without  leave  of 
the  Court ;  and  this  was  known  to  all  parties,  and  to 
William  Connolly  amongst  others,  at  the  time  of  the 
sale ;  and  so  early  as  1824  Siree  himself,  as  a  plaintiff 
in  the  bill  of  that  year,  avowed  himself  a  purchaser; 
but  no  objection  was  made  to  any  of  the  purchases  oo 
this  ground  by  William  Connolly,  nor  is  any  relief 
prayed  upon  the  ground  of  such  imputed  fraud  in  this 
suit.    It  was  only  used  in  ai^ument  in  aid  of  the  case 
founded  upon   the  alleged  agreement.     The   Coart, 
it  was  argued,  must  presume  the  agreement,  because 
if  there  was  no  agreement,  there  was  fraud.     In  the 
absence  of  all  evidence,  no  agreement  can  be  pre- 
sumed upon  any  such  ground ;  nor  can  the  Court  fa 
any  purpose  act  upon  a  case  of  misconduct  and  fraud 
which  was  not  put  in  issue  by  the  pleadings,  and 
which  the  defendant  therefore  had  no  opportunity  of 
meeting. 
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It  was  urged  that  the  decree  only  directed  inquiries,  1848. 
and  that  a  Court  of  Appeal  would  not  readily  reverse  sireb 
a  decree  which  only  sought  better  information.     This  «'• 

is  true  where  the  inquiries  are  of  a  nature  to  lead 
to  a  satisfactory  solution  of  the  question  between  the 
parties,  but  has  no  reference  to  the  present  case,  in 
which  the  objection  is  that  they  cannot  do  so.  If  it 
be  true  that  in  the  absence  of  all  direct  evidence  the 
alleged  agreement  cannot  be  inferred  from  the  price 
at  which  the  property  was  bought  at  the  auction,  the 
result  of  the  inquiries  directed  must  be  immaterial  to 
the  decision  of  the  suit. 

I  am,  for  these  reasons,  of  opinion,  that  the  Re- 
spondent, the  plaintiff  below,  has  failed  to  establish 
any  case  upon  the  ground  of  the  alleged  agreement^ 
or  of  the  imputed  fraud. 

It  was  then  said,  that  if  the  plaintiff  has  failed  in 
showing  that  the  lands  purchased  by  Richard  Char" 
tres  and  the  Appellant  ought  to  bear  the  annuity 
exclusively,  the  plaintiff,  the  mortgagee  of  the  lands 
sold,  was  entitled  to  have  the  annuity  raised  and 
paid  out  of  such  lands  proportionably  with  the  other 
lands  upon  which  it  was  charged.  Such  a  case 
might  have  arisen,  if  the  plaintiff  had  alleged  and 
proved  that  a  part  of  the  corpus  of  the  estate  subject 
to  the  mortgage  had  been  exhausted  in  paying 
a  larger  proportion  of  the  arrears  of  the  annuity 
than  it  ought  to  have  borne;  but  as  a  mortgagee 
not  in  possession  has  no  right  to  an  account  of  by- 
gone rents,  it  is  immaterial  how  the  annuity  was 
paid  out  of  the  income  of  the  estate  charged  with  it, 
prior  to  the  filing  of  the  plaintiff's  bill  against  the 
Appellant  Siree  in  1835.  There  is  no  case  alleged  and 
proved  of  misapplication  of  the  property  mortgaged 
in  satisfaction  of  the  annuity  which  the  plaintiff  can 

3  d2 


746  CASES  IN  THE  HOUSE  OF  LORDS. 

1843.  be  entitled  to  have  set  right  by  a  decree,  and  it  is 
SiRu  ^^^  ^^^  course  of  a  Court  of  Equity  to  declare  a  right 
^  *-  which  it  is  not  asked  or  which  it  is  unable  to  enforce; 
and  in  this  case  it  would  be  totally  useless,  because 
if  the  lands  purchased  by  Richard  Chartres  and  the 
plaintiff  are  not  exclusively  liable  to  the  annuity,  no 
question  exists  as  to  their  being  liable  to  it  pro  rata 
with  the  other  portions  charged.  If  the  plaintiff  had 
intended  to  ask  any  decree  upon  this  part  of  the  case, 
he  could  not  have  obtained  it  in  the  absence  of  the 
owner  of  the  other  parts  of  the  lands  charged,  such  as 
Mr.  Eyre  and  Mr.  Spear.  In .  hot  he  has  made  no 
case  for  any  such  decree,  and  the  objection  therefore 
is  upon  the  merits  and  not  for  want  of  parties: 
I  am  therefore  of  opinion  that  the  whole  of  tiie 
plaintiff's  case  failed  and  was  incapable  of  being  aided 
by  the  result  of  the  inquiries  directed,  and  that  the  bili 
ought  to  have  been  dismissed  against  the  Appellant 
at  the  hearing,  with  costs ;  but  as  he  did  not  come  to 
this  House  to  reverse  that  decree,  but  permitted  the 
inquiries  and  other  proceedings  to  be  prosecuted 
without  taking  the  proper  steps  to  relieve  himself 
from  the  decree,  I  think  that  he  cannot  now  be 
relieved  from  his  own  costs  of  such  inquiries  and 
proceedings,  though  they  necessarily  fall  to  the 
ground.  I  move  your  Lordships,  therefore,  that  the 
decree  of  the  13th  of  June  1838  be  reversed,  and  the 
bill  as  against  the  Appellant  be  dismissed  with  costs, 
up  to  and  including  the  hearing. 

If  it  appears  to  the  counsel  for  the  plaintiff  in  the 
cause  that  there  is  any  apprehension  that  the  dismissal 
of  the  bill  might  have  the  effect  of  preventing  here- 
after its  being  pleaded  in  bar  to  the  suit  for  appor- 
tioning the  annuity,  it  certainly  cannot  be  your 
Lordships'  intention  that  this  order  should  have  any 
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such  effect.  If  therefore  it  is  asked,  I  think  your  i848. 
Lordships  may  very  safely  add  to  the  order  which  g^]^ 
your  Lordships  will  make,  a  declaration  that  the  bill  v. 

be  dismissed  without  prejudice  to  any  bill  that  may 
hereafter  be  filed  for  the  purpose  of  apportioning  the 
annuity. 

Lord  Campbell: — I  take  exactly  the  same  view  of 
the  case  as  my  noble  and  learned  friend  has  done ; 
and,  as  he  has  travelled  over  the  whole  so  very  elabo- 
rately, I  think  it  may  be  quite  enough  for  me  to  say 
that  I  rest  my  opinion  upon  this  short  ground  — which 
is  quite  satisfactory  to  my  own  mind — that  the  foun- 
dation of  the  bill  to  which  the  present  Appellant  was 
made  a  party  was  an  agreement ;  without  that  agree- 
ment I  apprehend  there  would  have  been  no  equity 
disclosed  against  him  :  when  the  cause  came  to  a 
hearing  there  was  not  a  particle  of  evidence  to  sup- 
port that  agreement,  and  looking  at  the  facts  that  are 
in  evidence  I  should  say  that  no  such  agreement  was 
ever  entered  into.  What  then  ought  to  have  been 
done  ?  The  bill  ought  to  have  been  dismissed,  with 
costs.  The  inquiry  which  was  directed  was  in  my 
mind  wholly  immaterial,  because  such  an  agreement 
cannot  be  inferred  from  inadequacy  of  price.  I  appre- 
hend therefore  that  the  proper  course  will  be  exactly 
that  which  has  been  suggested  by  my  noble  and 
learned  friend  ;  and  if  it  will  meet  the  justice  of  the 
case,  there  will  be  no  objection,  I  apprehend,  to  add 
those  words  which  he  has  proposed  to  the  judgment 
of  this  House. 

Mr.  Hislop  Clarkcj  of  counsel  for  the  Respondent, 
the  plaintiff  in  the  cause,  asked  their  Lordships  for  a 
declaration  to  that  effect. 
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iS4d.  Mr.  Turner  said  he  supposed  the  order  of  their 

SiRu      Lordships  would  be  to  reverse  all  the  orders  appealed 
^'  against,  and  to  dismiss  the  cause. 

Lord  Cottenkam : — ^All  the  orders,  of  course ;  and 
to  dismiss  the  bill  with  costs,  up  to  and  including 
the  hearing  in  the  Court  below. 


[It  was  ordered  and  adjudged,  that  the  said  several 
decrees  or  decretal  orders  of  the  16th  of  June  1834, 
4th  of  November  1835,  and  15th  o{  January  IMO, 
be  reversed;  that  the  bill  of  revivor  and  supple- 
ment filed  the  2d  oi  November  1836,  be  dismi^, 
with  costs  of  the  proceedings  to  Mr.  JS.  Siree^  up  to 
and  including  the  hearing  in  the  Court  below  on 
the  16th  of  June  1838,  to  be  paid  to  the  Appellant 
Horatio  Nelson  Siree. 

And  it  was  declared  that  this  judgment  shall  not 
prejudice  any  bill  that  may  be  filed  for  the  purpose 
of  apportioning  the  said  annuity  among  the  several 
denominations  of  lands  charged  therewith.] 
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James  Roe,  on  the  Demises  of  ^ 
John  Thomas  Baron  Trimles-  I  Plaintiff  in  Error. 
TOWN  and  Others  -         -         -  J 


Henry  Kemmis,  Esq. 


Defendant  in  Error. 


1&42: 

June  16. 18. 

80. 

1843: 

March  6* 


A  Court  of  Error  in  England,  upon  a  bill  of  exceptions  brought 
before  it  by  writ  of  error,  is  bound  to  decide  on  the  validity  of  the 
exceptions,  and  to  allow  or  disallow  them ;  and  also  to  correct 
any  errors  in  the  record  to  which  the  bill  of  exceptions  is  an- 
nexed, and  to  affirm  or  reverse  the  judgment  of  the  Court  below, 
according  to  law. 

But  such  Court  cannot  select  a  part  of  the  evidence  set  forth  in  the 
bill  of  exceptions,  not  being  the  subject  of  exception,  and  decide 
the  cause  on  arguments  applied  to  that  part  of  the  evidence,  or  on 
the  consideration  of  its  bearing  on  the  merits  of  the  case. 

Secus,  in  the  case  of  a  special  verdict,  or  demurrer  to  evidence. 

The  Irish  Acts,  28  G.  3,  c.  31,  and  40  G.  3,  c.  39,  have  not  given 
the  Court  of  Error  in  Ireland  any  larger  power,  or  di£Ferent  rule 
of  law,  for  adjudicating  on  the  record  and  bill  of  exceptions 
brought  before  it,  than  those  which  belong  to  and  govern  the 
Courts  of  Error  in  England. 

(For  the  decisions  on  the  exceptionsy  involving  important  rules  of 
evidence,  vide  infrny  p.  773  et  seq,) 


Court 
of  Error, 

Bill  of 
Exceptions. 

Rules 
of  Evidence. 


This  was  a  writ  of  Error  on  a  judgment  of  the 
Exchequer  Chamber  in  Ireland,  affirming  a  judg- 
ment of  the  Court  of  Common  Pleas  there,  upon  a 
Bill  of  exceptions  taken  at  the  trial  of  an  action  of 
ejectment,  which  was  brought  by  the  Plaintiff  in 
Error  to  recover  the  manor,  town,  and  lands  of  Roe- 
buck, and  the  lands  of  Clonskeagh,  in  the  county  of 
Dublin.  The  declaration,  dated  of  Trinity  term  1833, 
contained  three  sets  of  counts,  for  various  terms,  on 
the  several  demises  of  John  Thomas  Baron  Trimles- 
town  and  Edward  Blake,  and  on  the  joint  demises 
of  the  said  Baron  Trimlestown  and  John  and  Charles 
Nugent.  The  premises  sought  to  be  recovered  were 
described  as  lately  in  the  possession  of  Thomas  Kemmis, 
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1843.       deceased,  his  tenants  or  under-tenants,  and  then  in 
"^■"^^^  the  possession  of  Henry  Kemmis^  his  tenants  or  under- 


LBSTOWN 
V. 

Kbmmis. 


tenants.  Henry  Kemmis  being  admitted  to  defend 
for  all  the  premises,  pleaded  not  guilty  to  the  whdc 
declaration ;  and  the  issue  joined  thereon  was  tried 
in  June  1835,  when  a  verdict  was  found  for  the 
Defendant. 

From  the  evidence  given  by  the  plaintiff  at  the  trial, 
and  contained  in  the  bill  of  exceptions,  the  following 
pedigree  is  deduced  : — 


Robert,    « 

9th  Btron 

Trimlestown, 

died  in  May 

1687. 


Margaret  Donegan. 


Matthiai, 
lOth  Barooy 
died  in  1692, 

unmarried. 


John,     s 
nth  Baron 
Trimlestovm, 
died  in  1746. 


JAmry  Bamewall 
died  in  1771. 


1st  wife: 


=     Robert,  - 

12th  Baron 

Triiulestowii, 

died  in  1779. 


'  2d  wife.  Jonn 

died  nnmarried,  in 
the  lifetime  of 

Robert, 
12th  Baron. 


John  Matthias 

died  in  his  died  in  1767, 

father's  life*  s.  p. 
time,  s.  p. 


Thomas, 

ISth  Baron 

I'rimlestown, 

died  in  1796, 

s.p. 


Joseph 

died  in  1782, 

s.p. 


Richaid 

died  in  the  \Mant 

of  Thomas,  Raroa 

TrimlestowB. 


Nicholas 

became  14ih  Baieo 

Trimlestowa, 

on  the  death  of 

Thomas, 

Baron  Trimlestowa, 

and  died  in  181S. 


John  Thomas, 

15th  Baron  Trimlestown, 

Lessor  of  the  Plaintiff. 


The  plaintiff's  further  evidence  showed,  that  Robert, 
9th  Baron  Trimlestown^  by  an  indenture  of  settlement, 
dated  the  4th  of  September  1686,  and  purporting  to 
be  executed  in  pursuance  of  articles  made  on  his 
marriage  with  Margaret  Donegan  in  July  1668,  con- 
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veyed  the  lands  and  tenements  mentioned  in  the  de-        1843. 

claration,  among  others,  to  William  Earl  of  Limerick  j^^^^  trim- 

and  Nicholas  Viscount  Nettervillcy   their  heirs  and     lbstown 

assigns,  in  trust  to  the  use  of  him  (the  settlor)  for     Kemmis. 

life,  remainder  to  the  use  of  his  eldest  son  Matthias, 

for  life,  remainder  to  the  said  Matthias's  first  and 

every  other  son  in  tail  male ;  remainder  to  the  use 

of  Johuj  the  settlor's  second  son,  for  life,  remainder 

to  John's  first  and  every  other  son  in  tail  male,  with 

divers  remainders  over,  and  the  ultimate  remainder 

to  the  use  of  the  right  heirs  of  the  settlor.    And  the 

indenture  contained  a  power  to  the  said  Matthias  and 

John,  or  either  of  them,  to  make  such  jointures,  and 

provisions  for  younger  children,  as  the  said  Earl  of 

Limerick  and  Viscount  Nettervilh,  or  the  survivor  of 

them,  or  the  heir  or  heirs  of  such  survivor,  should 

approve  of.     This  indenture  being  in  a  decayed  state 

and  illegible,  the  inrolment  of  it  was  produced  and 

read  at  the  trial. 

Amongst  the  other  instruments  produced  on  the 
part  of  the  plaintiff*,  were  a  decayed  original  and  an 
inrolment  of  an  indenture  of  settlement,  made  on  the 
23d  oi  March  1703,  between  John  11th  Baron  Trim-- 
lestown  of  the  one  part,  Thomas  Earl  of  Limerick 
and  John  Viscount  Netterville  (heirs  at  law  of  the 
trustees  in  the  above-stated  indenture  of  1686),  and 
Dame  ThxmiasineBarnewallyOf  the  other  part;  which— 
after  reciting  the  said  indenture  of  1686,  and  the  power 
therein  contained,  and  also  that  the  said  Lord  John 
was  then  seised  of  certain  freehold  estates,  including 
the  lands  of  Roebuck^  &c.,  by  virtue  of  the  indenture 
of  1686, — further  recited  certain  articles  entered  into 
on  his  marriage  with  Mary  Bamewall  (daughter  of 
Dame  Thomasine),  and  particularly  the  fourth  article, 
to  the  effect  that  the  said  John  covenanted  for  him, 
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his  heirs,  executors,  &c.  with  the  said  Dame  Tfumiamt^ 
her  executors,  &c.,  with  consent  of  the  said  Earl  of 
Limerick  and  Viscount  Netterville,  that  the  said  "Jofci 
Baron  Trimlestown  and  his  heirs  shall  settle  on  the  said 
Mary  J  for  her  jointure,  and  in  consideration  of  the  said 
marriage  and  marriage  portion  and  settlement  to  be 
made  by  the  said  Dame  Tkomasine  on  the  said  Jokn 
and  his  heirs,  by  virtue  of  a  power  reserved  in  Ae 
settlement  of  the  Right  honourable  Robert  late  Baron 
Trimlestown^  bearing  date  the  4th  of  September  1686, 
whereby,"  &c.  (stating  the  said  power),  •*  and  diat 
the  said  John  Baron  Trimlestown^  by  consent  of  the 
said  Thomas  Earl  of  Limerick  and  John  Viscount 
Nettermlle^  will  settle  on  the  said  Mary  JBamewaU 
so  much  of  the  said  lands,  &c.  settled  by  the  afore- 
said settlement  of  the  said  Robert  late  Baron  Trim- 
lestown,  as  shall  be  and  now  are  of  the  clear  yearly 
value  of  400/.  per  annum^  during  her  natural  life; 
and  in  case  the  said  John  Baron  Trimlestown  shall 
die  without  issue  male  of  his  body  lawfully  begotten, 
that  then  and  in  such  case  the  said  Mary  JBamewaU 
shall  have  an  increase  of  300  /.  per  annum  to  tbe 
said  400/.  out  of  the  rest  and  residue  of  the  said 
estate  so  settled  by  the  said  Robert  Baron  Trimlestowf^ 
so  as  to  make  her  a  jointure  of  700  /•  a  year  daring 
her  natural  life,"  &c.  in  lieu  of  dower.  The  inden- 
ture  then  witnessed,  that  in  performance  of  the  said 
article  and  of  the  said  power,  and  with  the  consent 
of  the  said  trustees,  the  said  John  Baron  Trimiestown 
granted  the  said  lands  of  Roebuck^  and  the  lands 
of  NeW'Haggardy  in  the  county  of  Aleatk,  to  the 
said  Earl  of  Limerick^  Viscount  NettervUlej  and 
Dame  Thomasine  Bamewally  and  their  heirs,  during 
the  life  of  the  said  Mary  Bamewail,  to  hold  the 
premises  to  them  and  their  heirs  during  the  life  of 
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Alary  Bamewally  to  the  use  and  behoof  of  her  and  h^r       1848. 
assigns,  and  for  settling  and  securing  to  her  a  join-  £0^^  Tbim- 
ture  of  400  /.  if  she  should  have  issue  male  by  the     i^stowh 
said  Lord  John^  that  should  live  to  inherit  the  said      Kbmmis. 
late  Lord  Robert'^  estates ;  and  for  want  of  such  issue, 
to  the  use  and  purpose  that  the  said  Mary  should 
hold  the  said  lands  in  the  settlement  of  1686,  and 
receive  thereout  700  /.  during  her  life,  for  her  jointure 
and  in  lieu  of  dower ;  and  if  the  said  lands  should 
come  short  of  700  /.  a  year,  to  have  it  out  of  the  rest 
of  the  lands  mentioned  in  the  settlement  of  1686. 

John  Baron  Trimlestovm  died  in  1746  (as  appeared 
by  the  evidence  of  pedigree),  leaving  Mary  his  wife 
(who  died  in  1771),  and  three  sons  by  her,  Robert j 
Johuy  and  Richard.  John^  the  second  son,  died 
without  issue ;  Robert,  the  eldest,  had  issue  by  his 
first  wife,  three  sons,  John^  Matthias,  and  Thomas ; 
and  by  his  second  wife,  one  son,  Joseph.  Of  these 
four,  John  and  Matthias  died  in  their  father's  lifetime 
without  issue ;  Thomas  succeeded  to  the  title  on  the 
death  of  his  father  in  the  year  1779,  and  died  without 
issue  in  1796,  whereupon — his  half-brother  Joseph 
having  previously  died  without  issue — ^the  title  and 
estates  fell  to  Nicholas,  son  of  Richard,  the  third  son 
of  the  said  John  Lord  Trimlestovm.  The  lessor  of 
the  plaintiff,  as  only  son  and  heir  of  Lord  Nicholas, 
claimed  the  estates  as  tenant  in  tail  under  the  settle- 
ment of  September  1686. 

The  plaintiff  also  put  in  evidence  several  bills  and 
answers  in  Chancery,  and  orders  thereon.  The  first 
of  these  bills  was  filed  in  1771,  by  Thomas  BamewaU, 
afterwards  Lord  Trimlestown,  against  his  father,  and 
one  Shee  as  executor  of  the  said  Mary  Lady  Trim- 
lestovm.  Sheets  answer  contained  a  list  of  deeds  and 
writings  relating  to  the  lands  to  which  the  said  Mary 
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1848.  was  entitled  for  her  jointure — as  prayed  by  the  bill— 
LoED  Teim-  ^°d  a  statement  by  him,  that  he  believed  he  was  en- 
titled to  the  custody  of  the  deeds  until  he  should 
recover  considerable  arrears  due  to  her  out  of  the 
lands  of  Roebuck^  &c.  It  was  then  shown,  that 
under  an  order  of  court  to  produce  those  deeds,  Shee 
brought  them  into  court  in  a  box,  and  lodged  the 
same  with  the  usher.  (The  two  decayed  indentures 
of  1686  and  1703,  before  stated,  were  produced  from 
that  box  at  the  trial  of  the  ejectment.) 

Another  of  the  said  bills  was  filed  in  1816  by  the 
lessor  of  the  plaintiff  against  Thomas  kemmis,  fether 
of  the  Defendant  in  Error,  afterwards  amended  against 
the  defendant  and  his  wife.  In  their  answer,  filed  in 
1824,  this  defendant  stated  that  the  lands  (in  the 
declaration  mentioned)  were  held  by  him  by  virtue 
of  leases  granted  to  his  father  by  Thomas  Lord  Trim- 
lesloturij  dated  the  4th  of  March  1785  and  30th  of 
Mat/  1788,  and  other  leases  granted  also  to  his 
father  by  Lord  Nicholas,  dated  the  24th  of  Septem- 
ber 1798  and  14th  of  October  1799  ;  all  which 
leases  were  settled  on  defendant's  wife  by  marriage 
settlement,  dated  the  9th  o{  June  1804. 

Another  of  the  bills  produced  in  evidence  by  the 
plaintiff  was  filed  in  1774  against  the  said  Thomas 
afterwards  Lord  Trimlestown,  by  his  sister.  The 
answer  thereto  by  the  said  Thomas  stated  that  he 
had  been  informed  and  believed  that  his  father  (the 
second  Lord  Robert)  became,  immediately  on  the 
death  of  his  (Robert's)  father  (Lord  John),  entitled 
to  and  seised  of  the  reversion  in  fee  tail  of  the  lands 
of  Roebuck  and  Clonskeagh,  expectant  upon  an  estate 
therein  o{  Mary  his  mother,  for  her  life,  as  part  of 
her  jointure  by  settlement.  And  he  admitted  that 
the  said  Mary  was  entitled,  by  settlement,  to  the 


CASES  IN  THE  HOUSE  OF  LORDS.  765 

rents  of  the  said  lands  from  the  death  of  her  husband        1843. 
for  her  life,  and  believed  that  she  accordingly  enjoyed  lq^^  Trim- 
the  same  and  received  the  rents  from  his  death  to     ^bstown 
the  time  of  her  own  death  in  1771 ;  and  that  on  her      Kbmmis. 
death,  the  said  Lord  Robert  became  possessed  of  the 
said  lands,  and  was  seised  and  possessed  thereof  at 
the  time  of  filing  this  answer. 

The  seisin  of  the  Lords  Thomas  and  Nicholas 
respectively,  in  the  lands  in  question,  was  admitted 
by  the  defendant. 

The  evidence  for  the  defendant  consisted,  among 
other  matters,  of  copies  of  a  fine  levied  by  the  se- 
cond named  Robert  Lord  Trimlestown,  to  one  Read^ 
in  1747,  of  the  manor  and  lands  of  Roebucky  and  of 
a  recovery  suffered  thereof  in  the  same  year,  one 
Abbott  being  the  demandant,  the  said  Read  the 
tenant,  and  the  said  Lord  Robert  the  vouchee.  To 
this  fine  and  recovery  the  said  Mary  Dowager 
Lady  Trimlestown  was  not  a  party.  It  was  then 
proved  that  the  second  Lord  Robert  was  a  papist  all 
his  life,  and  that  his  sons  Matthias  and  Thomas 
also  were  papists,  but  conformed  to  the  Established 
Church;  Matthiasm  1763,andTAom6»in  1767.  (The 
object  of  the  defendant  in  this  evidence  was  to  infer 
therefrom,  and  from  the  Irish  Act  2  Annej  c.  6,  that 
the  estate  in  tail  male  expectant  on  the  death  oi Robert 
the  father,  was  enlarged  into  an  estate  in  fee  simple 
in  the  sons.) 

The  defendant  next  produced  a  parchment  writing, 
dated  the  20th  of  July  1668,  purporting  to  be  the 
articles  made  on  the  marriage  of  the  first-named  Ro- 
bert  Lord  Trimlestown  with  Margaret  Donegan  ;  and 
another  "parchment  writing,  purporting  to  be  the 
upper  part  of  the  first  skin  of  an  indenture,  bearing 
date  the  16th  of  March  1679,  which  had  originally 
consisted  of  two  or  more  skins,  and  which  parchment 
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1843.  appeared  to  have  been  severed  with  a  sharp  instni- 
LobiTtbim-  ^^^t-"  This  latter  instruraent,  as  far  as  it  was 
LBSTowir  legible,  appeared  to  be  an  indenture  executed  in  per- 
Kbmmis.  formance  of  the  said  marriage  articles  of  Juljf  1668. 
It  was  proved  to  have  been  found,  just  before  the  trial, 
among  the  papers  of  the  Trimlestoitm  family,  delivered 
to  their  agent  by  the  executor  of  Thomas  Kemwds, 
their  former  agent,  in  the  year  1823,  after  certain 
litigation  had  begun  between  the  lessor  of  the  plain- 
tiff and  the  defendant ;  of  all  which  papers  a  list  was 
made,  and  the  entry  therein  of  this  psrohment  writing 
was  written  over  an  obliteration  of  a  previous  entry 
of  another  deed. 

The  reception  of  this  instrument  in  evidence  was 
the  matter  of  the  plaintiff's  first  exception. 

His  second  exception  was  to  the  reception  for  the 
defendant  of  a  deed  of  conveyance,  by  lease  and 
release,  dated  the  9th  of  June  1812,  by  which  Nicko- 
las  Lord  Trimlestawn^  in  consideration  of  29,4122^, 
granted  to  Solomon  Richards  and  his  heirs  certain 
lands,  including  those  mentioned  in  the  declaration, 
subject  to  leases  described  in  a  schedule  to  the  deed, 
among  which  were  the  leases  before  mentioned  as 
made  by  Nicholas  Lord  Trimlestown  to  Thomas  Kern- 
mis,  dated  respectively  the  24th  of  September  1798 
and  10th  of  October  1799. 

The  plaintiff's  third  exception  applied  to  the  re- 
ception for  the  defendant  of  a  deed  of  compromise, 
dated  September  1833,  and  made  between  General 
Evan  Lloyd  and  his  wife  (widow  of  Nicholas  Lord 
Trimlestown)  of  the  one  part,  and  the  lessor  of  the 
plaintiff  of  the  other,  showing  the  dealings  of  the 
Trimlestown  family  with  the  property  in  question. 

The  fourth  exception  taken  by  the  plaintiff  to  the 
defendant  s  evidence  applied  to  a  bill  filed  in  Chan- 
cery in  the  year  1822,  by  one  Rochfort^  as  adminis- 
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trator   of  Nicholas   Lord    Trimlestoivnj  against  his        i843. 
agent  the  said  Thomas  Kemmis,  for  accounts  of  the  ,    ^^t^jm- 
rents  of  the  lands  of  JRoehuck ;  and  to  the  decree     lestown 
made  in  that  cause.  Kbmmis. 

A  fifth  exception  taken  by  the  plaintiff  was  to  the 
reception  in  evidence  for  the  defendant  of  the  bill 
filed  by  the  lessor  of  the  plaintiff  against  the  said 
T.  Kemmis  in  1816,  which  had  been  before  put  in 
evidence  for  the  plaintiff. 

In  reply  to  the  case  made  by  the  defendant,  the 
plaintiff  produced  further  evidence ;  and  first,  he  put 
in  an  examined  copy  of  a  petition  presented  by  John 
Lord  Trimlestown  in  1700  to  the  trustees  of  for- 
feited estates  in  Ireland^  claiming  restoration  of  the 
family  estates  as  a  purchaser  under  the  settlement  of 
1686  ;  and  a  copy  of  a  decree  by  the  trustees,  dated 
September  1701,  allowing  the  claim.  The  plaintiff — 
for  the  purpose  of  showing  that  the  deed  of  March 
1703  was  executed,  and  of  rebutting  any  presump- 
tion of  a  conveyance  or  surrender  of  the  life  estate 
thereby  created  for  the  said  Mary's  jointure — offered 
to  put  in  an  abstract  of  title  of  Lord  Nicholas 
to  the  lands  of  Roebuck^  stating  it  to  be  in  the 
handwriting  and  found  in  the  possession  of  his  law 
agent,  the  said  T.  Kemmisj  at  his  death,  together 
with  other  papers  of  the  Trimlestown  family.  The 
rejection  of  this  abstract  by  the  Judge  formed  the 
matter  of  the  plaintiff's  sixth  exception.  The  plain- 
tiff then  offered  for  the  same  purpose  an  answer  put 
in  to  a  bill  in  Chancery  by  Lord  Robert  in  1768, 
wherein  he  admitted  that,  until  the  conformity  of  his 
son  Matthias^  he  was,  as  he  believed,  entitled  to  a 
reversion  in  tail  in  the  lands  of  Roebuck^  expectant  on 
the  death  of  his  mother.  Lady  Mary.  This  and 
another  answer  to  the  like  effect,  put  in  by  the  same 
Lord  Robert  to  another  bill  in  1772,  were  received. 


768 


CASES  IN  THE  HOUSE  OF  LORDS. 


1848. 
LoBD  Trim- 

lASTOWir 
V. 

Kbmmis. 


But  the  Judge  rejected  an  answer  put  in  by  Lofrf 
TJiomas  in  the  year  1780,  to  a  bill  filed  against  him 
by  one  Devereux;  in  which  answer  he  stated  "  that  he 
had  heard  and  believed  that  in  1747  Lord  Robert 
levied  fines  and  suffered  recoveries  of  New-Haggard 
and  other  lands,  to  which  it  was  in  the  bill  allied 
that  he  was  entitled  under  limitations  in  his  familj 
settlement ;  but  was  informed  and  believed  that  the 
said  Mary  never  joined  in  levying  said  fines  or  suffer- 
ing such  recoveries,  and  that  she  had  informed  him, 
ThomaSj  that  she  refused  to  join  her  said  son  Robert 
in  levying  any  fine  or  suffering  any  recovery  of  any 
of  her  jointure  lands,  though  often  pressed  by  him  for 
that  purpose.  The  rejection  of  this  answer  was  the 
matter  of  the  seventh  exception. 

The  eighth  exception  was  taken  to  the  rejection  by  the 
Judge  of  an  answer  by  Lord  Thomas^  in  1787,  to  a  bill 
filed  against  him  by  a  Miss  Preston,  in  which  he  stated 
his  belief  that  Lord  Robert^  on  his  father's  death, 
became  seised  of  a  reversion  or  remainder  in  tail  male 
in  the  lands  of  Roebuck  and  Chnskeagk,  expectant  on 
the  death  of  his  mother  {Mary\  who,  as  he  believed, 
had  the  same  for  her  jointure.  And  the  plaintiff's 
ninth  exception  was  to  the  rejection  of  an  examined 
copy  of  a  record  of  a  special  verdict  and  judgment  in 
the  Court  of  Exchequer  in  Ireland,  in  1783,  in  an 
action  of  ejectment,  brought  by  Lord  TJiomas  against 
his  brother  Joseph  Barnewall,  to  recover  certain  lands, 
including  those  now  in  question. 

The  Judge,  on  the  evidence  being  closed  on  both 
sides,  charged  the  jury  to  consider  whether  the  said 
deeds  or  parchment  writings  of  1679, 1686,  and  1703, 
were  or  were  not  executed  by  the  respective  parties 
named  in  them ;  and  he  directed  them,  that  if  they 
were  of  opinion  that  the  two  last  of  these  deeds  were 
duly  executed,  they  were  nevertheless  at  liberty  to 
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presume  a  surrender  or  other  conveyance  by  deed,  by       1848. 
Lady  Mary^  of  her  life  estate  under  the  deed  of  1703,  Loi[^^iMr 
to  Lord  Robert  her  son,  previous  to  the  fine  and  reco-     i-mtowh 
very  in  1747 ;  and  he  further  directed  them,  that     Kemmxs. 
from  the  two  leases  by  Thomas  Lord  TrinUestown  in 
1785  and  1788  to  T.  Kemmis^  and  the  two  subsequent 
leases  from  Lord  Nicholas  to  the  same  party  in  1798 
and  1799,  and  possession  thereunder,  as  also  from  the 
sale  and  conveyance  to  Richards  in  1812,  and  the 
absence  of  any  recovery  since  Lady  Mary\  death, 
they  might  presume  such  surrender  or  other  convey- 
ance by  Lady  Mary.    He  added,  that  if  the  jury 
believed  the  deeds  of  1686  and  1703  not  to  have  been 
duly  executed,  or  if,  believing  them  to  be  duly  exe- 
cuted, they  should  be  of  opinion  that  a  surrender  or 
other  conveyance  had  been  made  by  Lady  Mary  of 
her  life  estate  previous  to  the  fine  and  recovery,  they 
should  find  for  the  defendant 

To  this  charge  the  plaintiflTs  counsel  took  three 
exceptions :  firsts  that  the  execution  of  the  mutilated 
deed  of  1679  should  not  have  been  left  at  all  to  the 
jury,  on  account  of  its  imperfect  state ;  second^  that 
the  jury  should  not  have  been  directed,  if  they  be- 
lieved in  the  execution  of  the  deeds  of  1686  and  1703, 
to  presume  a  surrender  by  Lady  Mary^  nor  should 
they  have  been  directed  to  consider  the  several  leases 
to  T.  Kemmis  and  the  sale  to  Richards^  together  with 
the  absence  of  any  fine  and  recovery  subsequent  to 
Lady  Mary's  death,  as  grounds  for  presuming  a  sur- 
render by  her ;  and  third,  that  the  Judge  should  not 
have  directed  the  jury,  if  they  believed  in  the  deeds 
of  1686  and  1703,  but  presumed  a  surrender  by  Lady 
Mary,  to  find  for  the  defendant ;  but  that  the  jury 
should  have  been  directed,  if  they  believed  iu  the  due 
execution  of  those  deeds,  to  find  for  the  plaintiff. 

VOL,  IX.  3  E 
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The  cause  was  broogbt  before  tfa6  Court  of  Gommoii 
Pleas  (in  which  the  action  had  been  broogbt),  npoi 
a  bill  containing  the  said  exceptions  annexed  to  the 
posteuj  pursuant  to  the  Irish  Act  x>f  ParliameBty 
28  O.  3,  c.  31  (a).  Judgment  having  been  given  bj 
that  Court  for  the  defendant,  the  cause  was  brei^ 
by  writ  of  error  before  the  Court  of  Excheqoff 
Chamber  in  Ireland^  pursuant  to  another  Irish  Act, 
40  G.  3,  c.  49  (a) ;  and  the  judgment,  after  fiiU  aigo- 
ment  of  the  exceptions,  and  of  the  opearation  of  the 
deed  of  1703,  was  affirmed,  with  costs  (6). 

Chief  Justice  Bushe^  delivering  the  judgment  <rfdie 
'Court  of  Error,  said  (as  appeared  by  a  note  of  it 
printed  by  the  parties  in  the  Appendix  to  their  caseSf 
and  also  by  the  report  just  referred  to,  at  p.  604):-* 
'*  The  lessor  of  the  plaintiff  claims  as  tenant  in  jm- 
session,  under  a  settlement  executed  in  1686  by  Rabfft 
Lord  Trimlestoum.  By  his  pedigree  he  established  i 
primd  fade  case."  [His  Lordship^  after  stating  the 
pedigree  to  the  effect  set  forth  in  pp.  750  and  75S, 
Bupra^  proceeded :]  ^^  That  case  was  answered,  on  the 
part  of  the  defendant,  by  alleging  that  Lord  Robert^ 
who  died  in  1779,  had  suffered  a  recovery  in  1747, 
which,  by  opening  the  estates,  enabled  Lord  Tkmsi 
and  Lord  Nicholas  to  make  leases  on  the  part  of  tke 
lessor  of  the  plaintiff.  This  argument  was  met  by 
saying  that  the  recovery  was  imavailing,  because  Msrjf 
Baimewall  did  not  join  in  it,  although  she  had  a  fife 
estate  under  the  deed  of  1708,  and  under  the  seltk- 
ment  of  1686,  executed  by  her  husband's  father.  Ibt 
allegation  was  encountered  by  the  defendant  by  sif- 
ing  that  she  took  no  legal  estate ;  and,  secondly,  tbt 

{a)  The  Act  is  explained  by  Lord  Chief  Justice  TindaL  isfi^ 
fp,  772  k  773. 
{6)  I  Jebb  &  Syxnes,  587. 
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even  if  she  did,  there  was  evidence  for  a  jury  to  pre-        1848. 
8ume  that  it  had  been  surrendered  to  her  son  Robert,  i^^^  trim- 
The  learned  Judge  left  the  question  to  the  jury  as  to     i-kstowk 
the  construction  to  be  put  upon  the  two  deeds,  and     Rbm'mis. 
told  them  they  might  presume  a  surrender  or  other 
conveyance   by  Mary   Bamewall  to  Robert   Lord 
TrinUestoton.    The  jury  found  for  the  defendant,  and 
the  plaintiff  took  exceptions  thereto  [to  the  Judge's 
charge],  together  with  several  other  exceptions.     If 
it  were  necessary  to  give  an  opinion  on  these  different 
exceptions  separately,  some  of  them  would  probably 
be  overruled  and  some  of  them  allowed ;  but  this  is 
unnecessary,  for  we  are  unanimously  of  opinion  that, 
from  what  appears  on  the  face  of  the  record,  the  judg- 
ment of  the  Court  of  Common  Pleas  ought  to  be 
affirmed.     That  rests  on  the  true  construction  of  the 
deed  of  1703,  that  no  legal  estate  passed  to  Lady 
Mary ;  and  that  therefore  it  was  not  necessary  that 
she  should  have  joined  in  the  recovery/'     [His  Lord- 
ship, having  stated  the  provisions  in  the  deed  of  1703, 
and  the   power  in  the   deed  of  1686,   proceeded:] 
**  The  question  is  then  upon  these  deeds ;  whether  the 
deed  of  1703  is  a  good  execution  of  the  power  con- 
tained in  the  deed  of  1686,  whether  it  passed  a  legal 
estate  to  Lady  Mary  or  her  trustees;  if  not,  the 
recovery  is  unexceptionable.     We  are  all  of  opinion 
that  the  power  in  the  deed  of  1686  was  not  well 
executed  by  the  deed  of  1703." — "We  are  therefore 
imanimously  of  opinion  that  no  legal  estate  passed, 
no  surrender  was  necessary,  and  that  judgment  should 
be  given  for  the  defendant  on  the  writ  of  error.    We 
feel  ourselves  warranted  in  coming  to  this  conclusion 
by  the  statute  law  of  Ireland ;  looking  first  to  the 
28th  of  G.  3,  c.  31,  s.  1,  which  enacts  that  the  Court 
before  whom  the  bill  of  exceptions  was  to  be  brought 

3  E  2 
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1848.       should  have  authority  to  examine  and  give  judgment 

Lord  Trim-  o^  ^^^  whole  bill  of  exceptions,  or  make  such  order, 

"'^^^'^     either  by  arresting  the  judgment,  granting  a  vemrt 

KsMMis.    facias  de  novo^  or  otherwise,  as  should  be  agreeable 

to  justice.    That  statute  was  followed  by  the  40di 

of  G.  3,  c.  49,  constituting  this  Court  as  a  Court  d 

Error,  and  giving  it  fiiU  power  to  reverse  or  aflhm 

the  judgment  of  the  Court  below  on  the  whole  mat* 

ter ;  and  on  examination  of  the  whole  record,  we  are 

of  opinion  that  the  judgment  of  the  Court  of  Commot 

Pleas  is  right,  and  that  it  be  affirmed,  with  mode* 

rate  costs." 

The  present  writ  of  error  upon  the  said  judgments 
of  the  Courts  in  Ireland^  was  argued  in  the  presence 
of  the  learned  Judges  (c). 

Mr.  Kelly  J  for  the  Plaintiff  in  Error : — It  most  be 
assumed  that  the  bill  of  exceptions  contains  the  whok 
of  the  matter  that  was  before  the  Court  of  Excheqner 
Chamber,  in  Ireland.  To  the  contents  of  that  Inll 
the  judgment  of  this  House  also  must  be  confined 
Now  the  title  of  the  Defendant  in  Error  was  founded 
upon  certain  leases,  alleged  to  have  been  granted  to 
his  father  by  Lord  Thomas  and  Lord  Nicholas^  and 
much  of  the  Judge's  charge  to  the  jury  applied  to 
them  ;  but  there  is  no  evidence  of  the  existence  of  these 
leases  contained  in  the  record :  they  are  mentioned  ift 
the  bill  and  answer  in  Chancery^  which  are  the  matters 
of  the  fifth  exception,  but  it  does  not  appear  by  tlie 
record  that  they  were  in  existence  at  the  time  whea 
the  ejectment  was  brought.  It  must  be  taken  fe 
granted  that  there  was  no  evidence  material  to  the 

(c)  Chief  Justice  TtWa/;  Justices  TFt/^uims,  Co/^rid^e,  Oitotf^ 
Maule,  Wightman^  and  Cressweil ;  Barons  Parke^  jtlderum,  ^d 
Jtolfe, 
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question  in  dispute,  that  does  not  appear  in  the  bill  of       1^43. 
exceptions.     The  case  is  not  stated  as  a  special  ver-  Lo^,,  tRim- 
dict,  containing  certain  findings  of  the  jury,  nor  can     lestown 
it  be  so  treated,  but  the  whole  record,  and  nothing     Kbm'mis. 
out  of  the  record,   must  be   looked   to.     There  is, 
therefore,  an  absence  of  all  evidence  of  the  substantial 
title  set  up  by  the  defendant.     The  bill  filed  against 
him  by  the  lessor  of  the  plaintifi*  in  1816,  the  ad- 
mission of  which  in  evidence  is  the  matter  of  the 
fifth  exception,  does  not  prove  the  existence  of  the 
alleged  leases.     A  bill  in  Chancery  proves  nothing 
but  its   own    existence;   Doe  d.  Bowerman  v*  Sy* 
bourn  (d).    The  bill  is  never  put  in  evidence  except 
when  the  answer  to  it  is  made  evidence,  and  then  the 
bill  is  put  in  to  show  the  facts  that  were  in  issue. 

[The  Lord  Chancellor : — ^And  then  the  course  is  to 
read  bill  and  answer  from  beginning  to  end.  But  it 
appears  by  the  record  that  the  plaintiff  himself  put 
this  bill  and  the  answer  in  evidence;  how  can  he  be 
heard  to  object  to  the  reception  of  the  whole  or  any 
part  of  them  for  the  defendant?] 

Mr.  Kelly  then  took  the  exceptions  seriatim^  be- 
ginning with  the  first,  and  contended  that  the  muti* 
lated  instrument,  the  subject  of  that  exception,  was 
not  admissible  in  evidence,  but  if  admissible,  was  not 
entitled  to  any  weight,  as  being  a  small  part  of  an  in« 
strument,  and  wholly  illegible.'— [The  Lord  Chan" 
cellor :  But  how  often  have  parts  of  torn  letters  been 
read  in  a  cause?] — But  it  is  a  universal  rule  that 
when  any  document  is  produced  and  part  read,  the 
whole  is  to  be  read  if  the  adversary  require  it ;  1  Stark. 
on  Evi.  369,  and  per  Justice  Wibon  in  Master  v. 
Miller  (e).     It  would  be  a  most  dangerous  relaxation 

{d)  7  T*  Rep.  2.  (c)  Anstr.  227. 
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^ 


iw«^  of  the  rules  of  evidence  to  admit  a  deed  of  this  sort, 
cut  apparently  with  a  sharp  instrument,  to  be  read 
for  the  party  from  whose  custody  it  was  produced. 

The  deed  of  conveyance  to  Solomon  Rickardi^  tbe 
subject  of  the   second    exception,    was  improperij 
admitted)   inasmuch  as  the  declaratioos^    express  or 
implied,  of  a  tenant  in  tail  that  he  was  seised  in  fee 
simple,  are  not  admissible  in  evidence  against  the  iaiae 
in  tail.     Neither  was  the  deed  of  compromise  with 
General  JEvan  Lloyd  admissible,  as  it  did  noteoBoen 
the  particular  property  in  question  in  the  actioa  of 
ejectment,  and  was  irrelevant  to  the  issue  in  tbt 
action,  and  calculated  only  to  excite  an  improper 
prejudice.    The  same  observations  applied  to  BoA- 
fort's  bill  against  T.  Kemmisj  and  to  the  answer  and 
decree  therein,  which  are  the  matters  of  the  fbvdi 
exception.    They  were  not  only  irrdevant  to  the  isne 
between  those  parties,  but  were  altogether  re$  tMkr 
alios  acUB.    The  lessor  of  the  plaintiff  had  not  onlf 
to  complain  of  the  admission  of  improper  evidenee^ 
but  also  of  the  rejection  of  evidence  offered  by  Ym- 
self.    The  abstract  of  title  referred  to  in  the  siitk 
exception  was  properly  admissible   for  the  plaintiC 
being  corroborative  proof  that  the  deed  of  1703  wis 
acknowledged,  and  acted  upon  as  valid  and  eflSsctoiI, 
and  being  evidence  to  rebut  the  presumption  of  wr- 
render  or  conveyance  by  Lady  Mary  of  her  life  estate 
under  that  deed,  and  being  also,  as  a  declaratioii  bf 
T.  Kerrmis  in  whose  handwriting  it  was,  evidenot 
against  every  person  claiming  in  privity  with  him. 

The  answers  of  Thomas  Lord  Trindestoum-^i^ 
subject  of  the  seventh  and  eighth  exceptions — to  tk 
bills  filed  against  him  by  Devereux  and  Miss  Prvtta 
would  be  most  material  evidence  of  the  quantity  of 
estates  held  in  the  premises  by  Lord  Robert  and  Lord 
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TTumas.     In  those  answers  Lord  Thomas  stated  that       isid. 
he  was  informed  by  Lady  Mary^  and  that  he  believed  lord  Twm- 
the  estates  had  been  subject  to  her  jointure  during     ^«*towii 
her  life,  and  that  she  never  joined  in  any  recovery.     Kbmmis. 
Was  not  that  evidence  to  rebut  the.  presumption  of  a 
surrender  of  her  life  estate  ? 

The  learned  counsel,  after  arguing  the  other  ex- 
ceptions in  their  order  as  numbered  and  before  stated, 
submitted,  with  respect  to  the  conformity  oi  Matthias 
and  Thomas  Bamewall^  that  even  if  the  evidence  were 
sufficient  to  raise  a  question  on  the  construction  of  the 
Act,  2  Annej  c.  6,  the  conclusion  of  law  suggested  did 
not  follow,  for  that  the  Act  would  operate  only  upon 
the  estate  vested  in  the  Catholic  parent,  and  would 
not  affect  the  subsequent  limitations;  He  further  con- 
tended that  the  fine  and  recovery  of  1747  did  not 
prejudice  the  claim  of  the  plaintiff's  lessor ;  denied 
that  Robert  Lord  Trimlestovm  could  by  fine  or  re- 
covery affect  the  limitations  over,  and  insisted  that^ 
there  was  no  estate  to  support  the  fine  or  recovery;  the 
power  to  jointure  conferred  by  the  settlement  of  1686, 
having  been  exercised  hy  John  Lord  Trindestovm^  and 
the  heirs  of  WilUam  Earl  of  Limerick  and  Nicholas 
Viscount  NtttermUcj  by  the  deed  of  1703y  creating,  in 
&vour  of  Mary  the  wife  of  Lord  John^  an  estate  for 
her  life  in  the  manor  and  lands  in  question,  and  the 
Lady  Mary  being  no  party  to  the  fine  or  recovery, 
and  having  survived  her  said  husband  and  continued 
in  possession  of  the  property  until  her  death  in  1771. 
He  finally  contended  that,  whatever  should  be  the 
decision  of  the  House  on  the  exceptions,  the  judg- 
ment of  the  Court  of  Exchequer  Chamber,  professing 
to  be  wholly  independent  of  the  exceptions,  and 
founded  upon  that  Court's  opinion  of  the  invalidity 
of  the  deed  of  1703  as  an  execution  of  the  pow^r  con- 
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i84i       tained  In  the  deed  of  1686,  must  be  reversed.    The 
L^iRD  Trim-  jurisdiction  of  that  Court  of  Error,  as  of  every  Court 
iESTowK     on  a  bill  of  exceptions  to  evidence,  should  be  confined 
Kemuis.     to  the  matters  of  the  exceptions^  and  there  was  no  excep- 
tion relating  to  this  deed.   He  hoped,  however,  that  the 
exceptions  would  be  allowed  and  the  verdict  set  aside, 
and  that  a  new  trial  of  the  cause  would  be  directed. 

Mr.  Pemberton^  with  whom  was  Mr.  tVatsan^  was 
heard  for  the  Defendant  in  Error ;  but  as  the  points 
of  his  arguments  on  the  exceptions  are  comprised 
in  the  opinion  delivered  on  behalf  of  the  learned 
Judges,  and  hereinaflter  given,  it  is  not  necessary  to 
give  them  here.  The  cases  cited  by  him  are  noticed 
in  the  following  reply^ 

The  Solicitor-general  (who  had  been  elsewhere 
engaged  at  the  opening  of  the  case)  was  heard  bj 
way  of  reply: — If  it  were  open  to  him  to  ai^e  the 
case  on  the  effect  of  the  deed  of  March  1708,  there 
being  no  exceptions  applicable  to  it,  he  was  prepared 
to  show  that  that  deed  was  a  sufficient  execution  of  the 
power  to  jointure  contained  in  the  deed  of  1 686. — 

[The  Lord  Chancellorj  after  conferring  with  the 
other  Peers  present,  said  it  was  not  open  to  the  learned 
Solicitor  to  go  into  au}^  matter  that  was  not  com- 
prised in  the  exceptions.] 

Finding  that  to  be  the  opinion  of  their  Lordships, 
to  which  he  entirely  submitted,  he  would  assume  that 
the  judgment  of  affirmance,  founded  as  it  was  on  the 
supposed  invalidity  of  the  deed  of  1703  as  an  execu- 
tion of  the  power  independently  of  the  exceptions, 
must  be  reversed;  and  he  would  proceed  to  the  excep- 
tions taken  by  the  plaintiff  to  the  summing  up  of 
the  learned  Judge  who  tried  the  case.     There  were 
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three  such  exceptions,  and  two  of  them,  the  eleventh       1848. 
and  twelfth,  might  be  considered  together,  the  ques-  lo^^^nt- 
tion  in  them  being  whether  the  learned  Judge  pro-     x-mtown 
perly  left  it  to  the  jury  to  presume  the  surrender  of     Keuuio, 
the  Lady  Mary's  life  estate  previous  to  the  recovery 
of  1747,  from  the  absence  of  any  subsequent  recovery 
and  the  long  possession  under  the  leases;  whereas 
those  alleged  leases  were  not  in  evidence,  nor  any 
other  facts  on  which  that  question  could  be  properly 
left  to  the  jury. 

[The  Lord  Chancellor* :  —If  there  was  any  evidence 
of  such  facts,  the  Judge  was  right  in  leaving  the 
question  on  them  to  the  jury.] 

There  were  no  facts  before  the  jury  on  which  a  sur-- 
render  might  be  presumed.  It  was  the  Judge's  duty 
to  state  the  facts,  if  there  were  any,  leading  to  the 
conclusion,  and  not  to  leave  it  to  the  jury  generally 
to  presume  a  surrender.  The  matter  of  the  eleventh 
exception  is,  that  the  learned  Judge  ought  not  to  have 
left  to  the  jury  the  leases  in  that  exception  mentioned^ 
and  possession  thereunder,  and  the  sale  or  conveyance 
in  the  same  exception  mentioned,  or  the  absence  of 
any  recovery  having  been  suffered  subsequently  to 
the  death  of  Mary  Lady  Trimlestownj  as  grounds 
among  other  matters  for  presuming  a  surrender  or 
conveyance  of  her  life  estate,  there  being  no  admissible 
evidence  of  such  leases,  possession,  or  sale  or  conveyj^ 
ance.  So  also,  as  stated  in  the  twelfth  exception^  the 
learned  Judge  ought  not  to  have  directed  the  jury  that^ 
if  they  should  believe  that  the  deeds  of  1686  and  1703 
were  both  duly  executed,  but  that  a  surrender  or  other 
conveyance  by  deed  had  been  made  by  Lady  Mary 
of  her  life  estate  to  her  son  Robert  previous  to  the 
fine  and  recovery,  they  should  find  a  verdict  for  the 
defendant;  because  that  fine  and  recovery  did  not  bar 
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ISM.  the  remainders  over,  and  even  if  they  did,  the  lessor 
LoBD  Tbim-  ^^  ^^^  plaintiff  became  on  the  death  of  his  fiither  eo- 
''■^^'  titled  to  the  fee-simple.  The  fine  and  reoovery  ooqU 
operate  only  on  the  interests  which  Hobert  and  the 
heirs  male  of  his  body  took  under  the  liHiitati0ns,  and 
the  lessor  of  the  plaintiff  was  shown  to  be  the  heir 
male  of  the  body  of  Richardf  one  of  the  aoiis  oij^ka 
Lord  Trindestawn. 

The  case  of  Warren  v.  GreenmUc  (e),  cited  by  Mr. 
Pemberton  for  the  presumption  of  a  surrender  of  s 
life  estate  on  a  recovery  of  many  years  standing,  was 
not  conclusive;  for  it  appears  by  the  observations  on 
that  case  in  Goodtitle  v.  Chandos  (f\  that  the  Court 
did  not  rely  on  presumption,  but  had  positive  evidence 
of  the  surrender  by  producticm  of  the  hooks  aS  the 
deceased  attorney  who  drew  iu    The  case  of  Temuf  t. 
Janes  (g)^  also  cited  by  Mr.  Pemberton^  was  upon  the 
presumpton  of  a  reconveyance  by  a  feoffee  who  never 
was  in  possession,  to  parties  who  never  were  oat  of 
possession ;  and  did  not  apply  to  the  present  case,  in 
which  there  were  no  fiicts  in  evidence  to  raise  the 
presumption  of  a  surrender  of  the  life  estate,  but  there 
was  proof  of  the  enjoyment  of  that  estate  by  the  tenant 
for  life  up  to  her  death.   There  is  no  doubt  of  the  fiiet 
that  Lord  Robert  suffered  the  recovery,  but  the  Court 
below  or  this  House  ought  not  to  be  guided  by  his 
dealings  with  the  estate.  If  the  leases  of  1 785  and  1788 
were  in  evidence,  it  would  be  too  much  to  presume, 
from  the  mere  execution  of  them,  a  surrender  and 
valid  recovery  in  1747.    The  declarations  of  Lord 
ThamaSj  in  his  answers  to  the  bills  filed  by  Det>Greiis 
and  Miss  Preston^  were  admissible  evidence  against 
the  party  claiming  under  him  by  virtue  of  these  leases; 

(0  2  Strange,  1129.  (g)  10  Bingh.  75. 

(/)  2  Burr.  1065 ;  per  Lord  Mansfield,  1072. 
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Woolway  v.  Rawe  (A),  Crease  v.  Barrett  {%).  The  ob-       1842. 
ject  of  the  bills  filed  against  Lord  Thomas  was  to  charge  lobd  Trim- 
him  as  tenant  in  fee-simple,  and  his  answers  declared     "^to^*^ 
that  he  was  only  tenant  in  tail.   An  answer  thus  cutting    Kbmm is. 
down  a  party's  interest  in  lands,  is  admissible  evidence 
against  him  and  persons  claiming  under  him.     He 
says  he  is  not  tenant  in  fee,  and  that  Lady  Mary 
informed  him  that  she  never  joined  in  the  recovery 
suffered  by  Lord  Robert.    Therefore  the  recovery 
was  not  valid. — 

The  Lord  Chancellor : — You  must  keep  within  the 
exceptions. 

The  Solicitor-generalj  having  directed  the  attention 
of  the  House  again  to  the  exceptions  to  the  Judge's 
charge,  contended  that  the  whole  of  the  summing  up 
was  wrong,  and  that  the  Plaintiff  in  Error  was 
entitled  to  a  new  trial. 

The  Lord  Chancellory  after  conferring  with  the 
other  Peers,  proposed  the  following  questions  for  the 
opinion  of  the  Judges : — 

"  1st.  Whether,  regard  being  had  to  the  28  G.  3, 
c.  31,  and  40  G.  3,  c.  39  (Irish  Acts),  the  judgment 
of  the  Exchequer  Chamber  in  Ireland  in  this  case  can 
be  supported,  assuming  that  the  exceptions  are  valid  ? 

**  2d.  Whether,  regard  being  had  to  the  several 
facts  and  exceptions  stated  in  the  bill  of  exceptions, 
any,  and  which,  of  the  exceptions  are  valid?" 

The  learned  Judges  desiring  time  to  prepare  their 
answers  to  these  questions,  the  further  consideration 
of  the  cause  was  put  off. 

(A)  3  Nev.  &  M.  849 ;  S.  C.  (s)  1  Cromp.  M.  &  R.  919. 

1  AdoL&£.  114. 
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1848.  The  Judges  now  attended  to  give  their  answers. 

Lord  Trim- 

LRSTowH  Lord   Chief  Justice    Tindal:— The   first   question 

KsMMis.  which  your  Lordships  proposed  in  this  case  to  Her 

March  6.  Majesty's  Judges,  is  this  [his  Lordship  read  it] ;  and 

^  .-: —    .  we  beg  leave  to  state  our  opinion  to  be,  that  this  ques- 

Opinions  of     .        .  °      .  t  .       i  •  r*^ 

the  Judges,  tion  IS  to  be  answered  m  the  negative.  The  answer  to 
it  depends  on  two  considerations :  ^rst,  what  would 
be  the  rule  of  law  if  the  present  proceedings  had  been 
commenced  in  one  of  Her  Majesty's  Courts  of  Law 
at  Westminster^  and  removed  in  their  present  shape 
by  writ  of  error  into  an  English  Court  of  Error  ?  and 
secondly,  whether  either  of  the  statutes  referred  to  in 
your  Lordships'  question  has  given  to  the  Irish  Court 
of  Error  a  different  power,  or  a  different  rule  of  law, 
for  adjudicating  on  the  record  so  removed,  from  that 
which  belongs  to  and  governs  the  Courts  of  Error  in 
this  country. 

If  the  present  action  had  been  brought  in  England^ 
and,  after  a  bill  of  exceptions  had  been  tendered  at  the 
trial  and  allowed  by  the  Judge,  the  proceedings  had 
been  removed  by  writ  of  error,  both  the  original 
record  and  also  the  exceptions  tendered  at  the  trial, 
together  with  so  much  of  the  evidence  as  related  to 
those  exceptions  and  was  necessary  to  enable  the 
superior  Court  to  form  its  judgment  thereon,  would 
have  been  brought  by  such  writ  of  error  before  the 
superior  Court.  The  Court  of  Error  would  in  that 
case  have  had  a  twofold  duty  cast  upon  it :  it  would 
have  been  the  duty  of  the  Court  to  decide  upon  the 
validity  of  the  exceptions  tendered  at  the  trial,  and  to 
allow  or  disallow  the  same  according  to  law ;  and  it 
would  also  have  been  its  duty,  in  case  any  errors 
appeared  upon  the  face  of  the  original  record,  to  exa- 
mine such  errors,  and  to  reverse  or  affirm  the  judgment 
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of  the  Court  below  as  the  law  required.  But  the 
Court  of  Error  would  have  no  further  duty  to  perform; 
it  would  not  have  the  power  to  select  any  particular 
portion  of  the  evidence  set  forth  in  the  bill  of  excep- 
tions, not  being  the  subject-matter  of  an  exception 
taken  at  the  trial,  and  to  affirm  or  reverse  the  judg- 
ment of  the  Court  below  upon  arguments  built  upon 
such  portion  of  the  evidence  alone,  or  upon  consider- 
ation of  its  weight  or  bearing  on  the  merits  of  the 
case.  Such  course  of  proceeding  and  such  ground  of 
decision  by  the  Courts,  might  well  hold  in  the  case  of 
a  demurrer  to  the  evidence,  when  each  party  is  con- 
tent that  the  whole  and  every  part  of  the  evidence  shall 
be  submitted  to  the  consideration  of  the  Court;  or  to 
the  case  of  a  special  verdict,  where  the  facts,  not 
merely  the  evidence  of  the  facts,  are  found  by  the  jury 
for  that  very  purpose;  but  it  is  altogether  foreign  to  the 
object  and  legal  notion  of  a  bill  of  exceptions,  which 
carries  to  the  Court  above  the  specific  exceptions 
tendered  thereon  at  the  trial,  and  confines  the  atten- 
tion of  the  Court  of  Error  to  those  exceptions  alone  : 
and  it  would  seem  unjust  to  the  parties,  if  the  Court 
were  to  pronounce  an  opinion  on  the  whole  evidence 
tated  on  the  record ;  for  that  would  be  to  give  judg- 
ment on  facts  neither  found  by  the  jury,  nor  admitted 
by  the  party  to  be  true ;  and  besides,  it  is  not  certain 
that  all  the  evidence  is  stated  therein  which  was 
received  at  the  trial. 

Such  being  the  law  which  governs  the  consideration 
of  a  bill  of  exceptions  in  Englandy  the  question  be- 
comes this,  whether  the  Court  of  Exchequer  Chamber 
in  Ireland  has,  under  the  28  G.  3,  c.  31,  and  40  G.  3, 
c.  39,  a  lai'ger  power  in  adjudicating  upon  a  cause 
brought  before  it  by  writ  of  error  after  a  bill  of  ex- 
ceptions tendered,  than  a  Court  of  Error  in  England 
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1848.       would  have  under  similar  cireumstaBceB?  and  we  thifik 

LobdTrim.  it  has  not. 

MWTown         The  object  of  the  Act  of  28  G.  8,  c.  31,  is  dearfr 

Kbmmis.    expressed  by  the  preamble  to  be,  to  enable  the  Gout, 

Opinioii  of   ^"  which  the  action  is  brought,  to  examine  the  excep- 

the  Judgei.   tions  to  the  opinion  of  the  Judge  at  nisi  prims^  instead 

of  removing  the  same  by  writ  of  error  into  a  saperior 

Court ;  and  for  that  purpose,  the  statute  enacts  tint 

the  bill  of  exceptions  ^^  shall  be  incorporated  in  the 

posteOy  and  be  returned  therewith  to  the  Court  m 

which  the  action  was  brought,  which  Court  shall  hate 

authority  to  examine  the  same  and  give  jadgmeotf 

granting  a  venire  facias  de  novo  or  otherwise,  as  shall 

be  agreeable  to  justice." 

Now,  in  the  first  place,  this  statute  does  not  relate 
to  the  Court  of  Exchequer  Chamber,  but  merely  gives 
to  the  original  Court  in  which  the  action  was  Intyv^ 
the  power  to  deal  with  a  bill  of  exceptions  which  it  did 
not  before  possess :  and  in  the  next  place,  we  aie  of 
opinion  that  it  gives  no  authority  to  that  Court  to 
proceed  upon  any  other  rule  or  ground  of  decisioa 
than  that  which  bef<»re  belcHiged  to  the  Court  aad 
governed  the  decision  upon  a  bill  of  exceptions.  For 
the  words  "  to  give  judgment  thereon,"  mean  either 
for  the  plaintiff  or  defendant,  according  to  the  mmts 
of  the  exceptions.  The  words  •*  to  order  the  judg- 
ment to  be  arrested,"  mean  only  in  case  any  matter 
appears  on  the  record  of  the  action  which  calls  upoa 
the  Court  so  to  do ;  the  words  **  to  grant  a  venire  faaoM 
de  navOf'  mean  the  ordinary  judgment  where  the 
exceptions  are  allowed ;  and  the  words  '^  or  otherwise 
as  shall  be  agreeable  to  justice,"  mean  that  the  Coiiit 
shall  make  any  other  order  which  the  consideiatioB 
of  the  bill  of  exceptions,  as  a  bill  of  exceptions^  calk 
upon  them  by  law  to  make. 
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And  as  to  the  other  statute  (40  G.  8,  c.  39)9  intituled       i84s. 
**  An  Act  for  the  more  speedy  correction  of  erroneous  jj^^^^^. 
Judgments  given  in  the  Courts  of  Law  in  this  King-    imtowh 
dom/'  it  appears  to  have  been  passed  for  no  other    Kbmmis. 
purpose  and  to  have  no  other  effect  than  to  abolish    OpMon  of 
the  Courts  of  Error  then  existing  in  Ireland,  and  to  -the  Judges, 
substitute  in  their  stead  a  Court  consisting  of  the  Chief 
Justice  of  the  Court  of  King's  Bench,  the  Chief  Justice 
of  the  Court  of  Common  Pleas,  the  Chief  Baron  of 
the  Court  of  Exchequer,  and  the  other  Justices  and 
Barons,  requiring  them  to  meet  in  a  chamber  to  be 
called  the  "Exchequer  Chamber,"  and  giving  them, 
or  any  nine  of  them,  "power  and  authority  to  examine 
such  judgments  respectively,  and  to  reverse  or  affirm 
the  same,  or  to  award  such  judgment  as  to  law  and 
justice  shall  pertain ;"  but  making  no  alteration  what- 
>ever  in  the  law,  and  giving  them  no  powers  with 
xespect  to  bills  of  exceptions,  other  than  such  as  they 
possessed  by  law  before. 

The  first  question,  therefore,  proposed  by  your  Lord- 
ships, for  the  reasons  above  given,  we  all  agree  in 
opinion  is  to  be  answered  in  the  negative. 

It  becomes  therefore  necessary  that  we  should  con- 
sider the  second  question  proposed  by  your  Lordships, 
"  Whether,  regard  being  had  to  the  several  fects  and 
exceptions  stated  in  the  bill  of  exceptions,  any,  and 
which,  of  the  exceptions  is  valid?  "  And  for  the  pur- 
pose of  answering  this  question,  we  propose  to  take  the 
several  exceptions,  and  state  our  opinion  on  each,  in 
the  order  in  which  they  are  found  on  the  bill  of 
exceptions. 

The  first  exception   on  the  part  of  the  plaintiff  istexception. 
below,  was  tendered  i^ainst  the  admission  in  evidence 
of  a  parchment  writing  produced  by  the  defendant  Part  of  an 
below,  purporting  to  be  the  upper  part  of  the  first  reiating^to*^ 
skin  of  an  indenture,  bearing  date  the  16th  of  March  ^^  ^^^*  *^ 
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1848.       1679,  which  had  originally  consisted  of  two  more 
LordTbim-  s^i^s,  and  which  appeared  to  have  been  severed  with 
LBSTowif     a  sharp  instrument.     And  we  think   the   questicm, 
Kbm'mis.     whether  this  was  receivable  in  evidence  or  not,  de- 
Opinions  of  P^'^ds  upon  the  consideration  whether  it  came  out  of 
the  Judges,  the  proper  custody ;  and  we  see  no  reasonable  ground 
question,  ap-  for  doubting  that  the  custody  of  this  document  ms 
pearing  to      proper  before  and  at  the  time  of  its  beine  found.    It 

have  been        r     r  o 

severed  with  appears  that  it  had  been  in  the  custody  of  Mr.  Tkamoi 
8tniment,°and  Kemmisj  who  had  been  the  steward  of  Lord  Trimlu- 
formerly  in     town.  and  that  it  continued  in  such  custody  until  the 

the  custody  ^ 

of  the  Piun-  year  1823,  when,  after  a  litigation  had  b^un  betwea 
unS  migv^'  Lord  Trimlestown  and  Mr.  KenrnnSj  this  document, 
*>o°  ^"  with  other  papers  of  the  Trimlestown  &mily,  wai 
tween  them,  handed  Over  by  Mr.  Kemmis's  executor  to  the  agent  of 
handed  over  ^ovd  Trimlestovm,  and  at  the  commencement  of  1835 
to  Ae  sue-     thig  document  was  found  amongst  the  other  papers  w 

ceedingstew-  . 

ard,  from  handed  over.    There  seems  nothing  objectionable  in 

todTitIs*"  t^^  circumstance  of  the  steward  having  been  made 

th^^t*^*!^  ?^  the  depository  of  this  document,  or  of  its  being  de- 
admissibie  in  livered  out  of  his  custody  to  that  of  the   succeeding 

against  the  agent,  with  whom  it  is  found ;  on  the  contrary,  it 

Plaintiff,  in  would  be  the  most  proper  custody  in  which  it  could 

the  case  of  be  found.     And  as  to  the  evidence  that  in  1823  a  list 

ant,  wh^o'de^^  ^^  ^^^  papers  had  been  made,  and  that  the  only  entry 

rived  title  in  such  list  relating  to  the  parchment  writing  was 

from  the  for-         .  ^   •  i.T-.       x-  r  x  T      , 

mer  steward,  wntten  over  an  obliteration  of  an  entry  previously 
written  in  the  said  list  relating  to  another  deed; 
inasmuch  as  it  is  left  quite  uncertain  whether  that 
circumstance  was  the  result  of  an  accidental  insertion 
when  the  list  was  first  made  out,  or  of  design,  we 
cannot  give  such  effect  to  it  as  to  say  it  ought  to 
prevent  the  reception  of  the  deed  in  evidence.  Indeed 
we  cannot  see  what  object  there  could  be  in  making  the 
entry  upon  an  erasure,  the  more  especially  as  the  bill 
of  exceptions  states,  that  enough  remains  of  the  former 
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entry  to  be  legible ;  and  we  cannot  but  think,  if  any        1843. 
fraud  had  been  intended,  the  party  would  rather  have  lohdTrim- 
written  out  a  new  list  than  allowed  the  old  one  to  be     lbstown 
handed  over,  bearing  this  suspicion  on  the  face  of  it.     Kbmmis. 
We  therefore  think,  so  far  as  relates  to  the  question  of  opi^i^  of 
custody  or  deposit  of  this  document,  it  is  unexcep-    ^ne  Judges, 
tionable. 

But  on  the  argument  of  this  exception  before  us, 
it  was  also  insisted  on,  on  the  part  of  the  Plaintiff, 
that  the  document  could  not  be  received  in  evidence, 
on  the  ground  of  its  mutilation.     That  objection,  Theobjec- 
however,  appears  to  us  rather  to  be  an  objectit)n  to  deed  ten- 
the  weight  of  the  evidence  than  to  its  admissibility.  ^^^  }J*J^*" 
There  was  enough  left  to  show  it  had  been  a  deed ;  been  muti- 
that  it  had  been  executed,  and  that  it  conveyed  an  rathe'/tothe" 
estate;  and  by  recital  therein  of  the  articles  of  agree-  J^jdence*^^ 
ment  of  the  date  of  the  20th  of  July  1668,  which  than  to  its 
had  already  been  put  in  evidence  and  read,  there  *  ™**"  *  *  ^' 
appeared  enough  to  show  that  the  deed  had  been 
executed  in  pursuance  of  those  articles  of  agreement : 
and  the  deed  being  produced  in  the  state  in  which  it 
was  actually  found  in  the  custody  of  an  agent  of  the 
Plaintiff,  mutilated    subsequently   to   its   execution, 
but,  when  mutilated,  by  whom,  or  for  what  purpose, 
being  left  in  complete  obscurity,  we  cannot  see  any 
legal  objection  against  its  being  placed  before  the 
jury,  such  as  it  is ;  and  the  rule  of  evidence  that  the 
party  against  whom  a  deed  is  produced  has  the  right 
to  insist  that  the  whole  deed  shall  be  read,  is  not 
hereby  infringed.     He  has,  undoubtedly,  the  right  to 
insist  that  no  part  of  the  deed,  in  the  state  in  which 
it  is,  shall  be  kept  back  from  the  jury ;  and  the  whole 
was  put  in  evidence  upon  the  present  occasion.     The 
weight  due  to  a  document  in  that  state  of  mutilation 
may  be  just  matter  of  comment,  but  at  least  it  appears 

VOL.  IX.  3  F 
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1843.       producible  to  show  that  an  estate  had  actually  passed 

Lord  Trim-   ^7  ^*  >  which  consequence  the  subsequent  destruction 

LK8T0WN      of  this  deed,  whether  partial  or  total,  would  not  in 

Kkmmis.     any  manner  affect.     We,  therefore,  think  this  excep- 

Opinion  of   *^^^  should  not  be  allowed. 

the  Judges.       As  to  the  second  exception  against  the  admission 
2d  exception.  ^^  ^^^  conveyance  by  lease  and  release  of  the  8th  and 
9th  of  June  1812,  by  Nicholas  Lord  Trimiesiaum  to 
Soloman  Richards  in  fee,  subject  to  the  several  leases 
mentioned  in  the  schedule  thereto  annexed,  the  only 
question  is  whether  it  was  admissible  for  any  purpose 
If  a  deed  18    connected  with  the  issue  between  the  parties;  for  if 
evS""^^f  ^°  admissible  for  any  purpose,  the  exception  ought  not 
any  purpose,  to  be  allowed.     Now  it  would  be  clearly  admissible 
to  it  ought^"  to  prove  that  the  fee-simple  was  conveyed  thereby,  if 
"n*  **^d*       ^^^  entail  were  disbelieved  by  the  jury,  or  if  the  entail 
were  cut  off,  and  the  lessor  of  the  Plaintiff's  case  had 
rested,  as  it  might  have  done,  on  his  title  as  heir  at 
law  in  fee-simple.     It  operates  also  as  an  admission, 
by  the  party  conveying,  of  the  existence  of  the  several 
leases  enumerated  in  the   schedule.     We    therefore 
think   this    second   exception    must    also   be  disal- 
lowed. 
3d  exception.      And  a  Similar  answer,  as  it  appears  to  us,  must  be 
given  to  the  third  exception ;  the  document  therein 
stated  being  one  to  which  the  lessor  of  the  Plaintiff 
is  himself  a  party,  and  not  appearing  to  be  irrelevant 
to  the  matter  in  issue ;  its  relevancy  being  shown  by 
the  evidence  which  next  follows,  and  which  gave  rise 
to  the  fourth  exception. 
4th  excep-         The  fourth  exception  was  taken  against  the  receiv- 
ing in  evidence  a  bill  in  Chancery  by  the  adminis- 
trator, pendente  lite,  of  the  late  Nicholas  Lord  TVtin- 
lestown,  against  Thomas  Kemmisj  as  the  land  and  law 
agent  of  the  said  Lord  Trimlestoum ;  and  also  a^^ainst 
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the  answer  thereto,  and  the  decree  made  thereon  to       1848. 

account.     But  we  are  of  opinion  that  these  several  £^^1,  trim- 

documents  were  receivable  in  evidence  for  the  pur-     i-kstown 

pose  of  explaining  the  effect  of  the  agreement  under     Kbhmis. 

seal  of  the  12th  of  September  1833,  which  had  been     opinion  of 

already  put  in  evidence,  and  to  which  the  lessor  of   *^«  J»dge«- 

the  Plaintiff  was  himself  a  party.    One  of  the  items 

in  the  schedule  referred  to  in  the  agreement^  and 

already  in  evidence,  is  stated  to  be  "  Cash  to  be 

received  by  John  Rochfort  from  William  Kemmis,  esq., 

the  executor  of  Thomas  KemmiSf  esq.,  deceased,  by 

the  compromise  of  the  suit  of  Rochfort  v.  Kemmis." 

That  is  the  compromise  of  this  very  suit  in  Chancery. 

The  Defendant,  therefore,  must  have  the  right  to 

explain  this   item,  by  the  proceedings  in  the  suit 

which  had  been  so  compromised,  and  to  show  that 

the  compromise  involved  an  implied  ratification  by 

the  lessor  of  the  Plaintiff  of  the  sale  of  the  Roebuck 

estate  against  Nicholas  Lord  Trimlestown,  inasmuch 

as  the  proceeds  of  that  sale  had  found  their  way  into 

the  hands  of  Mr.  Kemms,  and  produced  a  part  of 

the  subject  of  that  suit. 

The  fifth  exception  on  the  part  of  the  Plaintiff  eth  excep- 
relates  to  the  bill  in  Chancery,  filed  by  the  lessor  of 
the  Plaintiff  against  the  said  Thomas  Kemmis  on  the 
14th  of  October  1816,  which  bill  the  Defendant  pro- 
duced for  the  purpose  of  showing  the  subject-matter 
of  the  suit,  and  that  the  lessor  of  the  Plaintiff  claimed 
as  heir  at  law  of  his  father  the  Lord  Nicholas^  and 
offered  to  read  those  allegations  therein,  but  the 
Plaintiff  excepted  to  the  production  of  the  evidence ; 
and  we  think  it  is  a  sufficient  answer  against  the 
allowance  of  the  exception,  that  the  bill  in  Chancery, 
the  production  and  reading  of  which  is  now  excepted 
against,  had  in  an  earlier  stage  of  the  cause  been  put 
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in  evidence  by  the  Plaintiff  himself;  for  the  bill 
having  formed  part  of  the  evidence,  the  whole  was  in 
evidence,  and  the  Defendant  might  have  insisted  at 
the  time  of  its  production  by  the  Plaintiff,  that  the 
whole  should  be  read,  and  in  consideration  and  con- 
templation of  law  the  whole  was  read.  The  present 
exception,  therefore,  came  too  late.  And  we  further 
think  the  exception,  even  if  the  objection  already 
pointed  out  could  be  removed,  is  not  pointed  to  the 
purpose  for  which  alone  it  was  produced,  but  is 
general  against  its  being  producible  for  any  purpose, 
even  if  any  just  objection  could  be  made  against  its 
application  for  the  purpose  intended,  of  which  we  are 
not  aware. 

The  sixth  exception  tendered  by  the  Plaintiff  was 
tendered  against  the  opinion  of  the  learned  Judge  at 
the  trial,  in  rejecting  evidence  offered  by  him,  the 
Plaintiff,  in  reply  to  the  Defendant's  case.  The  evi- 
dence so  offered  by  the  Plaintiff,  and  rejected  by  the 
Judge,  was  a  statement  or  abstract  of  the  title  of 
Nicholas  Lord  Trimlestown  to  the  manor  and  lands 
of  Roehucky  and  which  statement  or  abstract  of  title 
contained  within  it  the  statement  of  a  deed  of  the 
23d  of  March  1703  ;  the  said  abstract  being  offered, 
amongst  other  purposes,  to  show  the  execution  of 
such  deed,  and  to  rebut  the  presumption  of  a  con- 
veyance or  surrender  of  the  life  estate  created  thereby. 
We  think  there  could  have  been  no  doubt  but  that 
this  abstract  would  have  been  admissible  against 
Thomas  Kemmis  in  any  suit  to  which  he  was  a  party. 
It  was  found,  at  his  death  in  1823,  amongst  the  other 
papers  of  the  Trimlestown  family,  which  were  in  his 
custody  as  solicitor  to  the  family.  It  bore,  upon 
several  sheets,  the  handwriting  of  Thomas  Kemmis; 
but  it  is  to  be  remembered  that  Thomas  Kemmis  had 
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parted  with  all  his  property  in  the  premises  to  which       i848. 
the  abstract  relates,  in  1804,  when  he  conveyed  to  his  ^ordTrim- 
nephew,  the  present  Defendant,  and  there  is  no  evi-     lkstowm 
dence  whatever  that  the  memorandums  or  statements     Kbmmis. 
which   were  in  tlie  handwriting  of  Thomas  Kemmis    ^  7T^^  ^^ 
were  inserted  in  the  abstract  before  he   had  parted    the  Judges, 
with  the  property.     In  the  absence,  therefore,  of  any 
evidence  when  such  insertion  was  made,  in  the  pos- 
sibility that  it  might  have  been  made  a  few  days 
only  before  the  death  of  Thomas  Kemmis^  we  think  it 
was   not  admissible  in  evidence  against  the  present 
Defendant,  and  that  it  was  properly  rejected ;  for  we 
think  it  clear  that  Thomas  Kemmis  could  not  by  any 
statement,  either  by  parol  or  in  writing,  after  he  had 
parted  with  his  interest,  make  evidence  against  the 
title  of  the  party  to  whom  he  had  conveyed  it. 

The  seventh  exception  relates  to  the  rejection,  by  7th  excep- 
the  learned  Judge,  of  two  pieces  of  documentary  evi-  **^°* 
dence  tendered  by  the  Plaintiff  by  way  of  reply; 
viz.  a  bill  in  Chancery  filed  against  Thomas  Lord 
Trimlestowriy  by  Thomas  Devereux^  in  1780,  and  the 
answer  of  Thomas  Lord  Trimlestown  to  that  bill. 
This  answer  purported  to  state  what  Tfiomas  Lord 
Trimlestown  had  heard  and  believed,  that  the  Lady 
Mary  Trimlestown,  the  mother  of  Lord  Robert,  had 
never  joined  in  levying  the  fines  or  suflFering  the 
recovery  which  had  been  levied  and  suflfered  by  the 
Lord  Robertj  and  that  the  Lady  Mary  had  informed 
him  {Thomas  Lord  Trimlestown)  that  she  had  refused 
to  join  her  said  son  in  levying  any  fine  or  suffering 
any  recovery  of  any  of  her  jointure  lands,  though 
often  pressed  by  liim  for  that  purpose :  and  we  think 
the  learned  Judge  rightly  rejected  this  evidence.  The 
first  part  of  tlie  statement  of  Lord  Thomas  does  not 
relate  to  the  Roebuck  estate,  which  alone  is  in  dis- 
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^^2^      pute,  but  to  certain   lands  of  New- Haggard ;  such 
LpBD  Trim-  part  therefore  of  the  statement,  even  if  admissible,  is 
LBSTowN     irrelevant  to  the  present  inquiry.     The  latter  part, 
Kbmmis.     in  which  he  states  what  he  had  heard  his  grand- 
Opioion  of    mother  say  as  to  her  lands  in  jointure,  which  may  be 
the  Judges.    |;aken  to  include  the  Roebuck  estate,  is  open  to  the 
objection  that  it  is  hearsay  evidence  only,  on  a  sub- 
Declarations  ject  upon  which  that  species  of  evidence  is  not  ad- 
^ty  in  pos-  mitted ;  and  although  it  is  well  known  that  declaratioiis 
"^tot^"-  v°   ^^^®  ^y  ^P^^iy  ^^  possession  of  an  estate  are  adsus- 
apswertoa     sible  against  his  own  interest,  yet  no  case  that  we  are 
cery,"are^ad-  awarc  of  has  established  that  a  declaration  by  a  party 
missibiein      Jn  possession,  of  what  he  heard  another  person  say 

evidence  •       i  .       i  .  i       i  - 

against  him,  (and  m  this  case  he  does  not  even  go  so  far  as  to  say 
deriT^nSfrom  ^^  Relieved  what  was  told  him),  is  admissible  to  cut 
him;  but  de-  down  or  defeat  his  estate.  If  the  Plaintiff  had  offered 
hinTof  what^  to  prove  by  any  other  person  that  Lady  Mary  had 
he  heard  afh-  m^de  the  declaration  above  set  forth,  such  evidence 
»^tf— not  would  have  been  clearly  inadmissible;  and  we  are 
be  beneved  Hot  aware  of  any  principle  of  law  upon  which  it  be- 
men^^re  c^™^^  admissible  because  the  statement  was  made  to 
not  admis-  Lord  Thomas  when  in  possession  of  the  estate.  This 
down  or  de-    exception,  therefore,  it  appears  to  us,  ought  to  be 

feathisestate.  disallowed. 

sthexcep-  The  eighth  exception  applies  itself  to  the  refusal 

^^^^*  by  the  learned  Judge  to  admit  in  evidence  another 

answer  of  the  said  Thomas  Lord  Trimlestovm  to  a  bill 
filed  in  the  year  1787  by  Catherine  Preston ;  in  which 
answer  the  said  Lord  Thomas  stated  that  be  believed 
his  father  Lord  Robert,  on  the  death  of  his  father, 
became  seised  of  an  estate  in  remainder  in  tail  male 
in  the  Roebuck  estate,  expectant  on  the  death  of  bis 
mother  Lady  Mary^  who  he  stated  he  believed  had 
the  same  for  her  life,  for  her  jointure.  The  learned 
Judge  refused  to  receive,  and  we  think  rightly  refused 
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to  receive,  this  evidence ;  for  the  Plaintiff  had  already       1848. 
proved  in  his  own  case  that  Lord  Robert^  on  the  death  ^o^j,  j^^^^ 
of  his  father  in  1746,  took  as  heir  in  tail  male.     He     i-bstown 
had  further  already  given  evidence  that  Lady  Mary,     Kem'mis. 
the  mother  of  Lord  Robert^  was  seised  of  an  estate   opj^J^  of 
therein  for  her  life.     The  evidence  offered,  therefore,    the  Judges, 
was  inadmissible  in  reply ,  so  far  as  it  was  confirmatory  ETidence 
of  the  Plaintiff's  original  case ;  and  it  was  inadmis-  r^lltorehnt 
sible  for  the  purpose  for  which  alone  it  could  be  the  case 
offered,  namely,  for  the  purpose  of  rebutting  the  pre-  Defendant,  is 
sumption  of  a  surrender  of  a  life  estate  by  the  Lady  J^J^'onfy'' 
Mary  before  the  recovery  was  suffered  (which  pre-  confirmatory 
sumption  had  been  urged  on  the  part  of  the  Defend-  tiff's  original 
ant),  because,  as  the  recovery  w.as  not  suffered  until 
the  year  1747,  the  evidence  offered  of  the  relative 
interests  of  Lady  Mary  and  Lord  Robert  in  1746  was 
clearly  immaterial,  inasmuch  as  it  only  applied  to  the 
precise  moment  of  the  descent  to  Robert.    We  think, 
therefore,  it  was  properly  rejected. 

The  ninth  exception  was  taken  on  the  rejection  of  »th  excep- 
the  record  of  a  special  verdict  and  judgment  thereon 
in  the  Court  of  Exchequer  Chamber,  of  Trinity  term 
1783,  tendered  in  evidence  by  the  Plaintiff.  It  was 
a  judgment  in  an  action  of  ejectment  brought  to 
recover  the  lands  in  question,  in  which  Thomas  Lord 
TrimUstovm  was  the  lessor  of  the  plaintiff,  and  Joseph 
Bamewallj  the  youngest  son  of  the  said  Lord  Robert, 
was  the  defendant:  and  as  to  this  exception,  we 
think  it  sufficient  to  observe  that  this  action  having 
been  brought  against  a  stranger,  the  judgment  therein 
is,  as  between  the  present  parties  on  this  record,  res 
inter  alios  acta  ;  the  present  Defendant  not  claiming 
any  estate  under  Joseph  Barnewall,  against  whom  the 
said  judgment  was  given,  nor  being  in  any  manner 
privy  to  the  suit. 

3  f4 
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1848.  The  tenth,  eleventh,  and  twelfth  exceptions  relate 

Lord  Trim-  ^  ^^^  charge  made  by  the  learned   Judge  to  the 

LB8T0WN  lUrV* 

Kbmmis.  In  the  tenth  exception,  the  counsel  for  the  Plaintifr 
Opinion  of  ^^^^P^s  to  the  learned  Judge  leaving  it  as  a  question 
the  Judges,  of  fact  to  the  jury,  whether  the  parchment  writing 
lothexcep.  dated  the  16th  of  March  1679  was  executed  by  the 
parties  named  therein.  But  if  the  parchment  writing 
was  admissible  in  evidence  at  all,  and  we  have  already 
expressed  our  opinion  that  it  was  admissible,  we  think 
that  the  only  question  which  could  be  left  to  the  jury 
was  precisely  that  which  was  so  left  by  the  Judge ; 
and  that  the  indorsement  on  the  back,  purporting 
that  it  had  been  sealed  and  delivered,  taking  into 
consideration  the  mutilation  of  the  deed,  which  had 
destroyed  the  seals  and  names  of  the  parties  who  had 
executed  it,  did  pnmd  facie  import  that  it  had  been 
executed  by  all  the  parties  thereto.  We  therefore 
think  this  tenth  exception  ought  to  be  disallowed. 
11th  and  12th  And  we  think  neither  of  the  grounds  of  exception 
ejcceptions.  ^^^  ^^  justly  made  to  the  charge  of  the  learned  Judge, 
which  are  respectively  contained  in  the  eleventh  and 
twelfth  exceptions.  If  the  learned  Judge  had  told  the 
jury  that,  from  the  facts  proved  in  the  case,  they  were 
bound  to  presume  a  surrender  or  other  conveyance  by 
the  Lady  Mari/j  the  mother  of  Robert  Lord  7Hjii&»- 
town,  of  her  life  estate ;  such  direction  would  have 
been  justly  objectionable.  But  he  says  no  more  than 
that  they  are  at  liberty  to  make  such  presumption; 
and  undoubtedly  they  were  at  liberty  so  to  do,  if  they 
believed  the  facts  which  had  been  proved,  and  if  they 
thought  those  facts  warranted  the  existence  of  the 
surrender.  And  if  they  did  so  believe,  and  did  pre- 
sume that  the  life  estate  was  in  fact  surrendered  or 
conveyed,  then  all  difficulty  as  to  the  validity  of  the 
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xjommon  recovery,  suffered  in  1747,  is  removed :  in        1843. 
that  case  there  was  a  good  tenant  to  the  prcedpe ;  the  j^j^j,  trim- 
recovery  was  a  valid  recovery.    Robert  Lord  Trimles-     lbstoww 
iovmy  who  suffered  the  recovery,  acquired  thereby  the     Kbmmis. 
fee ;  the  leases  subsequently  made,  under  which  the 
defendant  claims,  were  valid  leases  ;  and  the  learned 
Judge  was  right  in  directing  the  jury,  upon  such  sup- 
position, to  find  their  verdict  for  the  defendant. 

We  are,  therefore,  all  of  opinion,  in  answer  to  the 
second  question  proposed  by  your  Lordships,  that  no 
•one  of  the  exceptions  taken  at  the  trial  is  valid. 

Lord  Brougham : — My  Lords,  these  twelve  excep- 
tions, which  were  argued  very  fully  before  your  Lord- 
ships with  the  most  valuable  assistance  of  the  learned 
Judges,  having  led  to  the  very  clear  and  distinct 
opinion  which  has  been  given  by  the  Chief  Justice  of 
the  Common  Pleas  on  the  part  of  himself  and  his 
learned  brethren,  I  apprehend  your  Lordships  will 
now,  after  the  delay  which  this  cause  has  undergone, 
feel  it  right  to  proceed  to  give  your  judgment.  I 
may  remind  your  Lordships  that  very  man}*^  of  those 
]>oints  appeared  to  us  as  the  cause  went  on  (and  we 
paid  great  attention  to  the  exceptions  in  detail)  to  be 
exactly  as  the  learned  Judges  have  described  them. 
I  have  no  hesitation  in  saying  that  my  mind  goes 
along  with  the  result  of  the  deliberations  of  those 
learned  Judges.  I  have  only  one  shadow  of  doubt ; 
and  I  mention  it  as  a  very  slender  doubt  indeed,  to 
which  I  do  not  mean  to  say  I  attach  any  material 
weight,  regarding  the  seventh  exception. 

The  seventh  exception  is  upon  the  ground  of  the 
rejection,  in  evidence,  of  declarations  of  the  party  in 
possession  of  the  estate  unfavourable  to  his  own  title, 
and  against  the  party  claiming  in  right  of  that  title. 
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W4a  The  learned  Judges  hold  that  the  declaration  of  a 
Lord  Trim-  P^rty  SO  in  possession  would  be  competent  aad  ad- 
^^^^^  missible  in  evidence  against  him  or  his  privies,  elaim- 
Kemmis.  ing  through  and  under  him  in  that  title;  yet,  that  a 
declaration  or  statement  of  a  person  so  circumstanced 
would  not  be  admissible  in  evidence  if  it  were  oaly  t 
statement  of  something  which  he  had  heard  from 
some  other  person,  and  not  of  his  own  opinion  of  his 
title*  That  is  the  distinction  taken  by  the  leaned 
Judges,  and  it  is,  no  doubt,  a  very  natural  distincdoOi 
as  to  the  weight  rather  than  the  admissibility  of  the 
evidence.  If  it  is  only  a  declaration  or  a  statement 
of  what  some  other  person  said,  a  stranger  to  the 
title  and  a  stranger  to  the  cause,  it  might  perhaps 
admit  of  a  doubt  whether  everything  that  is  said 
against  a  man's  title,  by  himself,  might  not  be  admis- 
sible in  evidence,  reserving,  indeed,  a  question  as  to 
the  weight  of  the  evidence,  for  the  consideratim  of 
those  by  whom  it  shall  have  to  be  weighed.  I  take 
for  granted  that  the  learned  Judges  have  applied  their 
minds,  and  that  they  have  discussed  the  question  in 
that  view.  They  have  come  to  this  decision  unani- 
mously, and  apparently  without  any  great  hesitation; 
and  I  therefore  certainly  waive  any  hesitation  or 
doubt  which  I  may  feel  upon  the  subject,  and  am  not 
disposed  to  quarrel  with  the  opinion  they  have  deli- 
vered to  your  Lordships,  or  to  recommend  your  Lord- 
ships to  disaffirm  the  judgment  below,  and  to  give 
judgment  for  the  Plaintiff  in  Error,  upon  that  doubt 
alone.  That  being  the  case,  my  Lords,  I  certainly, 
if  your  Lordships  shall  think  fit,  after  the  delay  that 
has  taken  place,  feel  prepared  to  advise  your  Lord- 
ships to  give  judgment  for  the  Defendant  in  Error. 

Lord  Campbell:— It  gratifies  me  very  much  to  find 
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that  the  learned  Judges  have  unanimously  given  their       1849. 
opinion  upon  these  points  in  the  manner  which  I  had  j^^^  tbim- 
anticipated,  and  which  is  in  exact  accordance  with     i^mtowh 
the  opinion  I  had  formed  upon  all  these  points  during     Kbmmis. 
the  argument.   I  entirely  concur  in  the  opinion  which 
has  now  been  delivered  by  the  Chief  Justice  of  the 
Court  of  Common  Pleas,  both  upon  the  construction 
of  the  Acts  of  Parliament  and  upon  those  exceptions. 

With  regard  to  the  seventh  exception^  I  must  say 
that  I  most  heartily  concur  in  the  opinion  of  the 
learned  Judges  upon  that  exception ;  because  it  seems 
to  me,  that  although  you  may  admit  evidence  of  what 
a  person  in  possession  has  said  as  to  matters  within 
his  own  knowledge,  to  cut  down  the  title  he  has,  it 
would  lead  to  mischievous  consequences  if  you  could 
give  in  evidence  against  him  and  those  who  claim 
under  him,  that  which  he  is  said  to  have  heard 
another  person  say ;  because  that  may  be  utterly  false. 
He  may  state  something  which  he  has  heard  another 
person  declare,  and  which  he  knows  to  be  utterly 
false,  although  in  the  very  same  sentence  he  does  not 
say  that  it  is  false.  It  seems  to  me,  therefore,  that 
the  learned  Judges  have  taken  the  just  distinction 
upon  that  point,  and  that  the  rule  which  they  have 
propounded  to  your  Lordship  will  be  highly  useful 
with  reference  to  the  reception  of  such  declarations 
in  future. 

I  entirely  concur  with  my  noble  and  learned  friend 
who  has  now  addressed  your  Lordships,  that,  if  my 
noble  and  learned  friend  on  the  woolsack  is  of  the 
same  opinion,  there  is  no  occasion  for  further  delay 
in  giving  judgment  in  this  case. 

Lord  Brougham : — I  had  no  intention  of  arguing 
this  point.     I  threw  out  what  occurred  to  me  during 
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1848. 
Lord  Trim- 

LS8TOWN 

V. 
KXMMIS. 


the  argument  at  the  bar  in  the  presence  of  the  learned 
Judges.  Of  course  I  did  not  mean  that  I  had  the 
least  doubt  that,  what  another  person  might  say 
against  the  title  and  which  might  be  known  to  the 
owner  at  the  time  that  he  made  the  declaratioii  or 
statement  to  be  false,  that  of  itself  was  not  admissible 
evidence.  But  the  way  in  which  it  occurred  to  me 
was,  that  a  person  stating  what  he  knows  or  thinb 
to  be  against  his  title,  is  evidence  against  him  and 
against  those  claiming  under  him.  A  person  stating 
what  another  person  has  said  against  his  title,  and 
not  at  the  same  time  denying  it,  appears  to  me  to 
leave  a  doubt  whether  he  has  not,  by  stating  it,  shown 
that  he  considered  that  there  was  something  in  it; 
but  I  do  not  quarrel  with  the  law  as  laid  down  bj 
the  learned  Judges. 


The  Lord  Chancellor: — I  beg  to  state  that  I  en- 
tirely concur  in  the  opinion  which  has  been  delivered 
by  the  learned  Chief  Justice,  and  I  agree  with  my 
noble  and  learned  friends  who  have  proposed  that 
your  Lordships  should  now  give  judgment  for  the 
Defendant  in  Error. 


Lord  Brougham : — We  all  feel  how  greatly  obliged 
we  are  to  the  learned  Judges  for  their  assistance  in 
this  case,  which  has  been  one  of  great  labour  and 
anxiety ;  and  how  admirably  the  learned  Chief 
Justice,  as  he  always  does,  has  given  the  opinion  of 
his  learned  brethren,  in  a  manner  which  is  certainly 
calculated  to  be  of  great  use  in  the  law. 

Mr.  Kelly  reminded  their  Lordships,  with  regard 
to  the  question  of  costs,  that  inasmuch  as  the  Court 
below  decided  this  case  upon  the  preliminary  poin^ 


CASES  IN  THE  HOUSE  OF  LORDS.  787 

and  gave  no  judgment  upon  the  several  exceptions,        1W3. 
it  was  necessary,  in  order  to  obtain  judgment  upon  lord  Trim- 
the  exceptions,  to  come  before  this  House  upon  the     i*»stown 
general  appeal.     He  threw  that  out  for  their  Lord-     Kemmis. 
ships'  consideration,  because  judgment  had  now  been 
given  in  favour  of  the  Plaintiff  in  Error  upon  that 
preliminary  point. 

Lord  Brougham : — I  am  inclined  to  think  that  it 
is  not  a  case  for  costs. 

The  other  Lords  present  concurred  in  that  view. 

It  was  accordingly  ordered,  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Ireland^  affirming  t)ie  judgment  of 
the  Court  of  Common  Pleas  there,  be  affirmed,  &c. 

(The  omission  in  this  order  of  any  judgment  upon  the 
question  of  costs,  left  the  parties  to  pay  their  own  costs 
respectively.) 
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Harcli6. 


Patent. 

Emdence. 

Practice, 
Stat.  5  &  6 
W.  4,  c.  88. 


The  Househill   Coal  akd  Iron 
CoMPAKT  and  Others 


>  Appellants. 


James    Beaumont    Neilson    andl    n         j   . 
Others j  Respandenti. 

A  Person,  to  be  entitled  to  a  patent  for  an  inrention,  moat  be  ^ 
Jlrst  and  true  inventor ;  and  tbere  nniat  not  be  an  j  public  on 
thereof  by  himself  or  others,  prior  to  the  gprantin^  of  the  patent 

Trials  of  an  incomplete  invention,  bj  waj  of  experiment,  aie  nit 
evidence  of  **  prior  use  "  for  the  purpose  of  invalidating-  a  pateat 
Prior  use,  for  that  purpose,  means  public  nse  and  exercise  of  ths 
invention. 

Evidence  of  the  existence  of  a  completed  inrention,  once  in  public 
use,  although  abandoned  or  the  use  long  discontinued  but  not 
altogether  lost  sight  of,  is  sufficient  to  invalidate  a  patent  subse- 
quently g^ranted  for  the  same  invention. 

Held,  therefore,  that  on  the  trial  of  an  issue  ^  whether  an  inventioa 
described  in  a  patent  is  not  the  original  invention  of  the  patentee,** 
it  is  an  erroneous  direction  in  law  to  the  jury  to  charge  them  that 
the  evidence  of  prior  public  use,  to  invalidate  the  patent,  mort 
show  that  *^  the  use  was  continued  to  the  time  when  the  patent  vis 
granted  ;  not  to  the  verj  exact  period,  but  that  it  mnai  hare  been 
known  and  used  as  a  useful  thing  at  the  time." 

If,  upon  a  bill  of  exceptions  to  the  Judge's  charge  to  the  jnrj,  the 
superior  Court  see  that  there  was  a  misdirection  calculated  to  mis- 
lead the  jury  in  their  verdict,  the  Court  has  no  diacretion,  bat 
must  allow  the  exception  and  direct  a  new  trial,  even  though  ths 
verdict  may  be  right.  Hecus^  in  case  of  a  motion  for  a  new  triil 
on  the  gT'ound  of  misdirection. 

The  5th  section  of  the  Act  5  &  6  TT.  4,  c.  83,  requiring  a  defen- 
dant to  an  action  for  infringing  a  patent,  to  give  the  plaintiff 
notice  of  the  objections  on  which  he  means  to  rely  at  the  triil, 
does  not  apply  to  Scotland ;  the  practice  there,  of  confining  the 
evidence  at  the  trial  to  the  averments  on  the  record,  being  a  suffi- 
cient protection  against  surprise. 

Held,  that  the  want  of  such  avennents  on  the  record,  cannot  be 
supplied  by  a  notice  of  objections  lodged  in  process. 


The  Respondent,  James  Beaumont  iNTeiZ^m,  of 
Glasgow^  engineer,  obtained,  in  the  year  1828,  let- 
ters-patent securing  to  him,  his  executors  and  as- 
signs, the  exclusive  privilege  of  using  and  vending 
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in  Scdlandj  for  14  years,  his  "invention  for  the 
improved  application  of  air  to  produce  heat  in  fires, 
forges,  and  furnaces,  where  the  bellows  or  other  blow- 
ing apparatus  are  used  ;'*  and  by  deed  of  assignment, 
dated  March  1830,  he  communicated  a  joint  interest 
with  himself  in  the  patent  to  three  persons  repre- 
sented by  the  other  Respondents.  The  principle  of 
the  invention,  according  to  Mr.  NeHsorCs  specifica- 
tion, consisted  in  the  application  of  heated  atmospheric 
air  to  fires  and  furnaces ;  and  the  mode  of  carrying 
that  principle  into  operation  was  by  heating  the  air, 
while  under  blast,  in  a  separate  air-vessel  placed  be- 
tween the  blowing  apparatus  and  the  furnace.  The 
air-vessel — ^made  of  iron  or  other  metal,  sufficiently 
strong  to  endure  the  blast  from  the  blowing  appa- 
ratus— ^to  be  air-tight,  except  the  apertures  for  the 
admission  and  emission  of  the  air ;  and  to  be  heated 
to  a  high  degree  of  temperature  by  a  fire  distinct  from 
the  fire  to  be  affected  by  the  blast  or  current  of  air. 

In  Cktoher  1840,  the  Respondents,  finding  that 
the  Appellants  were  using,  at  their  iron-works  at 
HousehilL,  without  license,  a  process  of  applying  heated 
air  to  their  furnaces,  the  same  or  similar  to  that  de- 
scribed in  the  letters-patent,  applied  to  the  Court  of 
Session  for  suspension  and  interdict  to  restrain  them 
from  using  it,  and  raised  an  action  for  damages  against 
them  for  the  injury  sustained  by  the  alleged  encroach- 
ment on  the  patent.  The  two  processes  were  then 
conjoined,  and  a  record  was  made  up,  in  which  the 
Appellants — ^in  their  answers,  first  to  the  bill  of  sus- 
pension, and  afterwards  to  the  action — averred,  among 
other  things,  that  the  application  of  heated  air  to  fires 
and  furnaces,  to  produce  a  more  intense  heat  and 
combustion,  was  known  and  publicly  practised  prior 
to  the  date  of  NeilsorC%  patent,  more  particularly  by 
the  invention  of  Mr.  George  Chapmauj  of  Whitby^  in 
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1843.        1825 ;  that  the  application  of  atmospheric  air,  heated 
HousKHiLL  beyond  its  ordinary  temperature,    to    promote  com- 
CoAL       bustion  in  smeltine  furnaces,  or  in   the  smelting  of 
Company     ores  and  metals,  was  known  and  practised  prior  to  the 
Nbiuov.     ^^^  ^^  ^^^  patent,  both  in  England  and  Scotlandj 
particularly,  among  others,  by  the  late  Mr.  Dammit 
of  Low  Moor  iron-works,  in  Yorkshircy  by  Mr.  Wi- 
kinson^  of  the  Bradley  iron-works,   in  Staffordthirtf 
and  also  at  Horsley  iron-works,  in  that  county;  aod 
i  jH  that  the  same  process  was  described  in  a  treatise  pob- 

lished  by  a  Mr.  Saddler ^  in  Nicholson* %  Journal  of 
Natural  Philosophy  for  April  1798,  intitled  "Dr 
scription  of  an  apparatus  for  disengaging  oxygen-ga» 
and  applying  it  to  the  best  advantage ;  to  which  m 
added,  Observations  on  the  blow-pipe  by  W.  NiM- 
son''  They  also  referred  to  the  patent  obtained  bf 
the  Rev.  Mr.  Stirling^  of  Kilmarnock^  in  1816,  and 
to  a  patent  obtained  by  Mr.  Botfield^  of  Shropsfartf 
in  1828;  and  further  averred,  that  Mr.  Jeffries^  of  the 
Grove  foundry,  Southwark,  in  1825,  invented  a  mode 
of  applying  heated  air  in  its  transit  in  pipes  placed  ia 
a  charcoal  fire,  for  the  purpose  of  producing  a  moit 
intense  degree  of  heat  in  the  smelting  of  iron  ores. 

The  following  issues  for  trial  by  a  jury  were  ap- 
proved of  by  an  interlocutor  of  the  27th  of  Januarj 
1842  (a)  :  "  Whether  in  the  course  of  the  year  1840, 
and  during  the  currency  of  the  said  letters-patent, 
the  defenders  did,  in  or  at  their  iron  works  at  iffftt^ 
hUl,  by  themselves  or  others,  wrongfully  and  in  con- 
travention of  the  privileges  conferred  by  the  said 
letters-patent,  use  machinery  or  apparatus  substan- 
tially the  same  with  the  machinery  or  apparatus 
described  in  said  specification,  and  to  the  effect  se' 
forth  in  the  said  letters-patent  and  specification;  to 
the  loss,  injury,  and  damage  of  the  pursuers  ?  "  Or, 
(a)  4  Bell,  M.  &  D.  470. 
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"  1.  Whether  the  invention,  as  described  in  the 
said  letters-patent  and  specification,  is  not  the  original 
invention  of  the  pursuer,  J.  B.  Neilson  ? 

*'  2.  Whether  the  description  contained  in  the 
said  specification  is  not  such  as  to  enable  workmen 
of  ordinary  skill  to  make  machinery  or  apparatus 
capable  of  producing  the  effect  set  forth  in  the  said 
letters-patent  and  specification  ? 

"  3.  Whether  machinery  or  apparatus  constructed 
according  to  the  description  in  the  said  letters-patent 
and  specification,  is  not  practically  useful  for  the  pur- 
poses set  forth  in  the  said  letters-patent?" 

After  the  issues  were  adjusted,  but  before  the  record 
was  closed,  the  Appellants  gave  the  Respondents 
notice  of  a  note  of  objections  lodged  by  them  in  pro- 
cess, and  that,  besides  denying  that  they  had  in- 
fringed the  patent  (as  they  had  before  denied  on  the 
record),  they  intended  at  the  trial  to  rely  on  those 
objections  (i).  This  note  of  objections,  after  setting 
forth  the  various  instances  of  prior  use  before  averred 
on  the  record,  further  added,  "that  application  of 
atmospheric  air  beyond  the  ordinary  degree  of  tem- 

[b)  It  appeared  that  this  note  of  objections  was  lodged  in  a  mis- 
taken compliance  with  the  fifth  section  of  Lord  Brougham*B  Act 
(5  &  6  IT.  4,  c.  83,  **  An  Act  to  amend  the  Law  touching  Letters- 
patent  for  Inventions'*)  ;  by  which  it  is  enacted,  "That  in  any  action 
brought  against  any  person  for  infringing  any  letters- patent,  the  de- 
fendant on  pleading  thereto  shall  give  to  the  plaintiff,  and  in  any 
scire  facias  to  repeal  such  letters-patent  the  plaintiff  shall  file  with 
his  declaration,  a  notice  of  any  objections  on  which  he  means  to 
rely  at  the  trial  of  such  action  ;  and  no  objection  shall  be  allowed  to 
be  made  in  behalf  of  such  defendant  or  plaintiff  respectively  at  such 
trial,  unless  he  prove  the  objections  stated  in  such  notice  :  Provided 
always,  that  it  shall  and  may  be  lawful  for  any  Judge  at  chambers, 
on  summons  served  by  such  defendant  or  plaintiff  on  such  plaintiff 
or  defendant  respectively,  to  show  cause  why  he  should  not  be 
allowed  to  offer  other  objections  whereof  notice  shall  not  have  been 
given  as  aforesaid,  to  give  leave  to  offer  such  objections  on  such 
terms  as  to  such  Judge  shall  seem  fit.*'  But  it  seems  this  section 
of  the  Act  does  not  extend  to  Scotland;  vide  infra,  p.  811. 
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1848.        perature,  to  facilitate  the  smelting  of  iron  and  other 
HousFHiLL  o^^s>  w^  known  and  publicly  practised  in  Scotland 

Coal  and  England  prior  to  the  date  of  the  said  patent, 
Company  particularly  at  Irvine,  Greenock^  Gl(isgow^  and  various 
NBIL80N.  o^h®'  places  in  the  counties  of  AyVj  Renfrew^  Lanark, 
and  AJid'Lothian^  and  also  at  Liverpool^  London^  the 
Bradley  and  Horsley  iron-works  in  Staffordshire,  and 
the  LoW'Moor  iron-works  in  Yorkshire ;  by  varioos 
iron-masters  and  iron-founders,  anchor-smiths,  and 
other  persons  engaged  in  the  smelting  and  manufac- 
ture of  iron/'  The  note  also  stated  numerous  objec- 
tions to  the  title  and  terms  of  the  patent,  and  to  the 
specification  thereof. 

On  the  trial  of  the  issues  before  the  Lord  Justut- 
Clerkj  both  parties  produced  a  large  mass  of  evidence, 
and  the  jury  found  for  the  Respondents  on  all  the 
issues  (c). 

The  Appellants  gave  notice  of  motion  for  a  new 
trial ;  but  abandoning  that  motion,  they  presented  a 
bill  of  exceptions,  of  which  there  were  13,  the  first 
being  to  the  learned  Judge's  rejection  of  evidence, 
the  others  to  his  Lordship's  directions  to  the  jury. 
The  bill  of  exceptions,  having  been  signed  by  the 
Lord  Justice-Clerk,  came  to  be  argued  before  the 
Lords  of  the  Second  Division  of  the  Court  of  Ses- 
sion; who,  by  an  interlocutor  of  the  20th  of  My 
1842,  disallowed  all  the  exceptions^  with  expenses  to 
the  Respondents  (df). 

The  appeal  was  against  that  interlocutor,  and  also 
against  the  interlocutor  of  January  1842,  approving 
of  the  issues ;  but  the  objections  to  the  latter  were 
abandoned  at  the  hearing  of  the  appeal,  anil  the  argu- 
ments for  the  Appellants  were  principally  applied  to 
the  first  and  eleventh  exceptions, 
(c)  4  Bell,  M.  &  D.  1 187-1215.        {d)  5  Bell.  M.  D.  &  Y.  86. 
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The  first  exception  was  to  the  ruling  of  the  Judge, 
in  rejecting  a  witness  tendered  by  the  Appellants,  to 
prove  the  use,  about  20  years  ago  (long  prior  to  the 
date  of  the  patent),  at  an  anchor^smith's  forge  at/mwe, 
of  a  pipe  heated  between  the  hand-bellows  and  forge, 
in  order  to  produce  more  intense  heat  in  the  forge. 
The  Respondents'  counsel  objected  to  that  evidence, 
and  generally  to  that  line  of  inquiry,  on  the  ground 
that  no  sufficient  notice  of  it  was  given  to  them  by  the 
averments  on  the  record. 

The  Lord  Justice-Clerk  sustained  the  objection  on 
three  grounds : — 1st,  that  the  note  of  objections  lodged 
in  process  did  not  supply  defects  of  averments  on  the 
record,  supposing  that  that  note  contained  such  aver- 
ments as  would  be  necessary  on  the  record  to  let  in  this 
evidence;  2d,  that  no  notice  was  given  on  the  record  of 
this  line  of  inquiry,  or  of  prior  use  of  the  invention  at 
a  smith's  forge  in  Irvine ;  and  3d,  that  in  an  inquiry 
as  to  prior  use  of  an  invention,  by  instances  of  the 
practices  of  persons  for  20  years,  it  is  essential  to  the 
interests  of  patentees  and  to  the  ends  of  justice,  that 
the  record  should  contain  such  information  as  would 
enable  the  patentee  to  meet  such  cases,  by  previous 
inquiry  into  the  purposes  and  objects  of  the  practices 
to  be  proved  against  him,  in  which  the  prior  use  of 
his  invention  may  be  alleged  to  be  found. 

The  eleventh  exception  was  to  the  learned  Judge's 
charge  and  direction  in  point  of  law  to  the  jury,  on 
the  evidence  of  some  of  the  Appellants'  witnesses,  who 
stated,  in  substance,  that,  about  42  years  ago,  they 
were  employed  at  the  Bradley  iron-works,  in  Stafford- 
skircj  then  belonging  to  a  Mr.  PFilkinson;  that  he  had 
blast-furnaces  and  blowing  apparatus  from  a  blast- 
engine;  that  there  was  a  cylinder  heated,  through 

3  o  2 


1843. 


housbhill 

Coal 
AI4D  Iron 

CoMFAJfY 
NBIL801T. 


794  CASES  IN  THE  HOUSE  OF  LORDS. 

1843.       which  air  passed  before  it  got  to  those  iiimaces ;  tbat 
H0U8BHILL  ^^^  object  of  putting  air  through  the  cylinder  was  to 

Coal       ^gat  jt ;  that  the  eflFect  on  the  furnaces  was  to  make 
AND  Iron       ,      .      '  .  ,  ,  ,  _  ,,  . 

Company-    the  iron  too  rich  or  too  good  —  good  for  small  castings, 

Neilson.  ^^^  ^^^  S^^^  ^^^  malleable  iron ;  that  it  (the  cylin- 
der) was  used  for  about  three  months  in  these  fur- 
naces, and  then  put  to  a  finery;  that  it  was  used 
there  for  three  months  more,  then  given  up  again; 
and  they  blew  the  same  cylinder  with  cold  air,  never 
heated  air,  after  being  satisfied  it  would  not  do. 

The  Lord  Justice^Clerk^  with  reference  to  that  line 
of  evidence,  told  the  jury  thus : — *'  The  second  direc- 
tion in  point  of  law  which  1  have  to  give  you  in  this 
issue  (the  first  issue  in  the  alternative)  respects  what 
is  prior  use,  so  as  to  destroy  the  invention.  This  is 
what  the  defenders  must  prove  ;  tliat  it  was  not  new 
in  respect  of  the  public  use  and  exercise  thereof  in 
this  kingdom.  The  question  in  each  case  is  a  matter 
of  fact  for  the  jury,  but  this  is  in  point  of  law  the 
sort  and  kind  of  use  the  existence  of  which  a  jury 
must  find  to  be  proved,  in  order  to  warrant  them  to 
find  against  the  patentee.  Great  utility  is  one  im- 
portant element  in  the  question  of  novelty  ;  for  if  the 
process  is  of  great,  manifest,  and  immediate  utility, 
that  is  of  the  utmost  importance  to  the  point.  Could 
this  have  been  previously  in  public  use  and  exercise 
without  clear  and  abundant  proof?  The  cases  re- 
ferred to  at  the  bar  have  settled  that  the  use  must  be 
public  use;  that  the  existence  and  trial  of  regular 
machines  of  the  very  same  sort,  if  abandoned,  if  not 
used  and  introduced  into  practice,  is  not  public  use 
and  exercise  thereof  in  the  kingdom.  In  the  case  of  the 
suspension  principle  of  wheels,  it  was  well  stated  by 
Mr.  Justice  Patteson  to  the  jury  who  tried  that  case"— 
His  Lordship  having  read  the  charge  of  Mr.  Justice 
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Patteson  in  the  case  of  Jones  v.  Pearce^  as  reported  in 
Mr.  Godson's  book  on  Patents,  p.  46  (2d  edit.),  and 
also  a  passage  from  Lord  Chief  Justice  TindaVs  charge 
to  the  jury  in  Cornish  v.  KeenCy  from  a  note  p.  44  of 
Mr^  TTei^ier's  Cases,  proceeded : — "You  will  observe 
that  it  is  settled  that  the  trials  founded  on  as  proofs  of 
prior  use,  1st,  must  have  been  public;  2d,  must  have 
been  continued,  not  abandoned ;  3d,  must  have  con- 
tinued to  the  time  when  the  patent  was  granted  :  I  do 
not  say  to  the  very  exact  period,  but  it  must  have  been 
known  and  used  as  a  useful  thing  at  the  time.  The 
abandonment  of  trials  as  not  successful  or  satisfactory, 
is  a  decided  proof  that  the  invention  was  not  turned 
to  account  for  public  utility,  and  was  not  in  public 
use  and  operation." 

The  eleventh  exception  of  the  Appellants  was  to 
this  charge,  in  so  far  as  the  Lord  Jtistice-  Clerk  directed 
the  jury  in  point  of  law  that  "  the  proof  of  prior  use 
of  the  patent  invention  must  not  only  be  public,  but 
must  have  been  continued,  not  abandoned,  and  must 
have  continued  to  the  time  when  the  patent  was 
granted ;  not  to  the  exact  period,  but  it  must  have 
been  known  and  used  as  a  useful  thing  at  the  time." 

The  Attorney-general  and  the  Lord  Advocate  (with 
whom  was  Mr.  Kelly)  ^  for  the  Appellants : — The 
eleventh  (c)  exception  must  be  allowed,  whatever  may 
be  the  decision  of  the  House  on  the  other  exceptions. 
This  case  is  of  great  importance,  not  only  on  account 
of  the  amount  of  property,  but  also  on  account  of 
the  principle   involved  in  it,  there  being  about  20 

(e)  The  arguments  on  the  first  exception,  relating  to  the  practice 
of  pleading  in  the  Scotch  Courts  under  the  Judicature  Act,  6  G.  4, 
c.  120,  s.  8,  and  the  relative  acts  of  sederunt,  are  given  by  Mr. 
Sidney  BeU^  in  his  report  of  this  case,  2  Vol.  i. 
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1848.  actions  pending  on  the  validity  of  the  patent,  and  a 
HousBHiLL  proceeding  also  in  the  Court  of  Chancery  to  set  it 

Coal  aside.  It  is  quite  clear  that  the  Lord  Justice-CUrk 
Compart  misdirected  the  jury  on  the  law  as  to  the  proofs  of 
Nbilson.  P^^^  ^^^*  ^^^^  Lordship  went  on  an  erroneous  view 
of  the  law,  being  either  misled  by,  or  mistaking 
the  effect  of,  the  words  of  the  charge  of  Mr.  Jus- 
tice Patteson  in  Jones  v.  Pearce,  of  which  there  is 
no  report  except  in  Mr.  Godson^s  book  on  Patents 
(see  2d  edit.  pp.  28,  46,  k  190).  His  Lordship  says, 
first,  "that  prior  use  must  be  public;  secondly, 
that  it  must  be  continued,  not  abandoned,"  rais- 
ing a  distinction  between  a  thing  that  is  con- 
tinued and  a  thing  that  is  not  abandoned,  and 
putting  continuance  in  contradistinction  to  aban- 
donment of  the  use ;  "  and  thirdly,  that  it  must 
have  continued  to  the  time  that  the  patent  was 
granted  ;  that  it  must  have  been  known  and  used  as 
a  useful  thing  at  the  time."  Now,  whatever  authority 
may  be  given  to  the  charge  of  Mr.  Justice  Pattescn 
in  respect  to  Mr.  Strutfs  wheel,  the  words  ascribed 
to  that  learned  Judge  give  no  sanction  for  the  latter 
part  of  the  Lord  Justice- Clerk's  direction  here,  that 
the  use  must  have  been  continued  and  known  and 
used  as  a  useful  thing  at  the  time  of  the  granting  of 
the  patent.  Mr.  Justice  Pattesoris  charge  to  the 
jury  proceeded  on  the  view  that  Mr.  Strutfs  appli- 
cation of  his  wheel  was  a  mere  experiment,  proving 
it  to  be  useless,  and  that  the  invention  covered  by  the 
patent  in  that  case  remedied  the  defects  of  Mr.  Strutfs 
wheel ;  whereas  the  charge  here  excepted  to  would 
go  to  shut  out  parties  from  proceeding  on  the  public 
use  of  a  thing,  which  is  not  an  experiment,  nor 
abandoned,  but  of  which  the  use  had  been  discon- 
tinued a  short  time  before  the  patent  was  granted. 
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That  charge  goes  far  beyond  the  charges  of  the  English  1843. 
Judges  cited  as  authorities  for  it,  and  receives  no  hou^ill 
sanction  from  them.  There  may  be  many  inventions  ^^^ 
that  are  not  used  as  useful  at  the  time  when  a  patent  Company 
is  granted,  and  which  are  neither  useless,  nor  expe-  nkiuoii. 
riments,  nor  abandoned.  The  use  of  them  may  be 
suspended  or  superseded  by  other  apparatus  coming 
in  their  place  and  supplanting  them  for  many  years, 
but  still  not  abandoned  as  useless.  Suppose  that  an 
invention,  known  and  in  general  use  as  useful,  is  put 
away  or  superseded  by  something  better,  and  that 
after  some  years  that  something  better  can  be  no 
longer  used,  for  waut,  suppose,  of  funds,  or  by  the 
breaking  out  of  a  war,  or  other  cause,  can  it  be  main- 
tained that  another  party  is  entitled  to  a  patent  for 
the  thing  before  left  off,  merely  because  it  was  not 
publicly  used  at  the  time  the  patent  was  granted? 
The  question  is,  who  is  the  true  and  first  inventor  ? 
If  the  entire  invention  is  stated  in  a  book  or  news- 
paper, without  any  use  of  it,  that  is  quite  suflScient  to 
prevent  the  patentee  from  having  the  exclusive  use  of 
it.  The  part  of  the  statute  of  James  relied  on  by  the 
Respondents  must  be  read  in  connexion  with  the 
condition  of  the  letters-patent,  viz.  "  that  if  the  inven- 
tion is  not  a  new  invention  as  to  the  public  use  and 
exercise  thereof,"  then  the  privilege  shall  cease.  No 
patent  can  be  good,  if  it  be  shown  that  what  is 
claimed  under  it  was  brought  into  public  use  before 
the  patent  was  applied  for  (/). — [Passages  were  read 
from  the  short- hand  writer's  notes  of  Lord  Abingers 
charge  to  the  jury  in  the  case  of  Carpenter  v. 
Smithy  which  came  afterwards  before  the  Court  of 
Exchequer  (g).] 

(/)  Godson  on  Patents,  45.  194. 275  ;  and  see  Lord  Brovgham'B 
Act,  5  &  6  TF.  4,  c.  83,  s.  2.  (g)  9  M.  &  W.  300. 
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1848.  Mr.  Rutherfurd  and  Mr.  Pemherton^   for  the  Re- 

HousBHiLL  spondents: — ^There  are  no  grounds  for  maintaining, 

^^^^       on  the  evidence  before  the  jury  in  this  case,  that 
AND  Irow      ,      -,  ,        ,  ..ft.  . 

Company    the  Respondents    patent  is  void  for  prior  use;  and 

Neilsow.  ^he  Judge's  direction  to  the  jury  on  that  evidence 
was  studiously  cautious  and  perfectly  correct.  The 
Appellants'  counsel  seem  to  overlook  the  distinction 
between  the  objections  to  a  patent  founded  on  prior 
use,  and  on  the  want  of  originality  in  the  allied 
invention ;  and  confounding  things  perfectly  distinct, 
they  deduce  from  the  false  premises  the  supposed 
absurdity  that  a  patent  may  be  obtained  for  a  machine 
publicly  known  and  used  for  many  years,  but  allowed 
to  go  into  disuse  from  accidental  circumstances.  The 
fallacy  of  this  argument  is  apparent.  Such  circum- 
stances may  affect  the  patent  in  respect  that  the 
patentee  was  not  the  true  and  first  inventor  :  it 
would  be  for  the  jury  to  say,  under  the  circumstances, 
whether  he  was  entitled  to  that  character. 

It  is  provided  by  the  statute  21  James^  c.  3,  sect.  6, 
"  that  any  declaration  before  mentioned  shall  not  ex- 
tend to  any  letters-patent,  &c.  hereafter  to  be  made  of 
the  sole  working,  &c.  to  the  true  and  first  inventor  of 
such  manufactures,  which  others  at  the  time  of  making 
such  letters-patent  and  grants  shall  not  use  J*  There 
are  three  conditions  on  which  the  Crown,  under  this 
statute,  grants  patents:  1st,  that  the  patentee  shall 
be  the  first  and  true  inventor ;  2d,  that  at  the  date  of 
the  patent  the  invention  shall  not  be  publicly  used 
by  others ;  and  3d,  that  the  grant  shall  not  be  con- 
trary to  law.  The  first  and  second  conditions,  of  the 
originality  of  the  invention,  and  the  non-use  of  it  in 
public,  are  totally  distinct.  The  words  "  which  others 
at  the  time  of  making  such  letters-patent  and  grants 
shall  not  use,"  show  that  the  time  to  which  prior  use 
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refers,  is  the  time  of  granting  the  patent,  and  not  any 
remote  prior  period.  Similar  expressions  are  used 
in  a  previous  section  of  the  Act,  and  are  construed  in 
the  same  manner.  That  construction  of  the  statute 
is  supported  by  Mr.  Justice  Patteson's  charge  in  the 
case  of  Jones's  patent,  that  if  it  appeared  on  the  evi- 
dence that  the  wheel  constructed  by  Mr.  Strutt  in 
1814,  was  in  substance  the  same  as  that  for  which 
Jones  got  the  patent, "  and  that  if  it  {StrutVs  wheel)  was 
used  openly  in  public,  and  that  the  same  continued  to 
be  used  up  to  the  time  of  taking  out  the  patent, 
that  would  be  a  ground  for  saying  that  Jones's  wheel 
was  not  new.  But  if  it  appeared  that  Mr.  StrutVs 
was  an  experiment,  and  that  he,  finding  it  did  not 
answer,  ceased  to  use  it  altogether,  and  nobody  else 
followed  it  up;  and  that  the  plaintiff's  invention, 
which  came  afterwards,  was  his  own,  and  remedied 
the  defects  of  Strut  fs  wheel,  although  he  knew  nothing 
of  it ;  then  there  was  no  reason  for  saying  the  patent 
was  not  good."  Lord  Chief  Justice  Tindal,  in  Cornish 
V.  Keene  (as  reported  by  Mr.  Webster  in  his  book  on  Pa- 
tents, p.  137,  and  in  a  note  to  his  Cases,  p.  44),  directed 
the  jury  "  to  say  whether  the  invention  was  or  was 
not  in  public  use  and  operation  at  the  time  the  patent 
was  granted.*'  Looking  to  these  high  authorities,  as 
well  as  to  the  enactments  of  the  statute  of  21  James  1, 
no  one  can  doubt  that  the  direction  of  the  Lord  Jus- 
tice- Clerk  laid  down  the  law  correctly  in  holding 
that  the  prior  use  of  an  invention,  in  order  to  set 
aside  a  patent,  must  be  public  and  well  known, — not 
merely  an  experiment  and  abandoned, — ^and  known 
and  used  at  or  about  the  time  when  the  patent  was 
granted. 

The  Lord  Advocate  replied. 
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1848.  The  Lord  Chancellor : — The  principal  question  in 

II0U9EHILL  ^^^s  ^^se  arises  out  of  the  eleventh  exception.  The 
learned  Judge  stated  to  the  jury  what  he  considered 
to  be  sufficient  evidence  to  support  prior  use,  so  as  tc 
invalidate  the  patent  The  learned  Judge  expreflged 
himself  in  these  terms : — "  You  will  observe  that  it  u 
settled,  that  the  trials  founded  on,  as  a  proof  of  pricM 
use,  must  have  been  public;  must  have  been  cmr 
tinned,  not  abandoned ;  must  have  continued  to  the 
time  when  the  patent  was  granted ;  I  do  not  say  to 
the  very  exact  period,  but  it  must  have  been  known 
and  used  as  a  useful  thing  at  the  time/' 

The  first  question  that  arises  upon  this  charge,  is 
what  the  learned  Judge  meant  by  the  word  "  trials." 
That  word,  as  I  understand  it,  does  not  in  that  passage 
import  experiments  going  on  for  the  purpose  of  cod- 
cluding  or  perfecting  the  invention.  But  I  unda*- 
stand  the  word  "trials**  to  have  been  used  in  a 
different  sense.  It  could  not  have  been  used  in  the 
former  sense;  for  this  reason,  that  the  distinctioa 
which  the  learned  Judge  draws — and  draws  with  so 
much  pains  and  so  much  care — could  not  haTC 
applied  to  that  meaning  of  the  term  "trials;*'  be- 
cause, if  they  were  mere  trials  and  experiments  in 
the  progress  of  the  invention,  it  was  wholly  imma- 
terial whether  they  were  continued  or  whether  they 
were  abandoned,  because  in  neither  case  could  ther 
have  been  made  use  of  as  evidence  of  prior  use  fcr 
the  purpose  of  invalidating  the  patent. 

It  becomes  necessary,  therefore,  from  the  context 
to  consider  what  it  was  that  the  learned  Jud^^e  meant 
by  the  word  "trials;**  and  I  think  that  sufficiently 
appears  by  a  reference  to  the  former  passage,  which 
former  passage,  indeed,  is  only  separated  from  the 
passage  in  question  by  the  two  cases  to  which  the 
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learned  Judge  refers :  he  says,  "  The  cases  referred 
to  at  the  bar  have  settled  that  the  use  must  be  public 
use  ;  that  the  existence  and  trial  of  regular  machines 
of  the  very  same  sort,  if  abandoned,  if  not  used  and 
introduced  into  practice,  is  not  public  use  and  ex- 
ercise thereof  in  the  kingdom/'     Then,  after  stating 
the  two  cases,  he  goes  on  thus:—*'  You  will  observe 
that  it  is  settled  that  the  trials   founded  on   as   a 
proof   of   prior  use,  1st,   must  have   been  public ; 
2d,  must  have  been  continued,  not  abandoned ;  3d, 
must  have  continued  to  the  time  when  the  patent 
was  granted/'     He  is,  therefore,  obviously  speaking 
of  the  same  trials  to  which  he  had  before  referred, 
namely,  trials  of  regular  machines  of  the  very  same 
sort ;  and  he  says,  those  trials  of  regular  machines  of 
the  very  same  sort,  if  abandoned,  will  not  be  evidence 
of  public  use ;  and  that  he  so  meant  is  quite  obvious, 
also,  from  the  concluding  part  of  the  sentence,  where 
he  says,  '*  but  it  must  have  been  known  and  used  as 
a  useful  thing  at  the  time/'     What  is  the  meaning  of 
that?     The  invention  must  have  been  known  and 
used  as  a  useful  thing  at  the  time.     So  that  I  under- 
stand the  proposition  of  the  learned  Judge  to  be  this, 
that  if  the  machine  had  been  made  and  had  been  put 
in  trial,  unless  those  trials   had  gone  on  and  the 
machines  had  been  used  up  to  the  time  of  the  grant- 
ing of  the  letters-patent,  it  would  not  be  evidence  of 
prior  use,  so  as  to  invalidate  the  letters-patent. 

Now  I  am  obliged  to  say,  with  all  deference  to  the 
learned  JAdge,  and  with  all  respect  for  the  learned 
Judges  of  the  Court  of  Session,  that  I  think  in  that 
respect  they  are  mistaken ;  and  that,  if  it  is  proved 
distinctly  that  a  machine  of  the  same  kind  was  in 
existence  and  was  in  public  use,  it  is  not  necessary 
that  such  use  should  come  down  to  the  time  when 
the  patent  was  granted ;  if  it  was  used  and  the  use 
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was  discontinued,  still  that  is  sufficient  evidence 
in  support  of  tlie  prior  use,  so  as  to  invalidate  the 
letters-patetit. 

Now,  my  Lords,  it  appears  to  me  that  the  learned 
Judges  in  the  Court  below  were  misled  by  the  two 
cases  that  were  cited  by  the  learned  Judge  who  pre- 
sided at  the  trial.  There  is  an  expression  supposed 
to  have  been  made  use  of  by  Mr.  Justice  Patteson  at 
a  trial  at  Nisi  Prius^  upon  which  reliance  was  placed, 
reported,  I  think,  in  Mr.  GocUon's  book.  Whether 
Mr.  Justice  Patteson  did  really  make  use  of  that  ex- 
pression or  not,  I  have  no  means  of  knowing.  Bat 
afterwards,  when  the  case  of  Carpenter  v.  Smith  came 
before  the  Court  of  Exchequer,  and  reference  was 
made  to  that  passage  in  the  summing  up  of  the 
learned  Judge  to  whom  I  have  referred,  Mr.  Baron 
AldersoUj  apparently  with  the  assent  of  the  rest  of  the 
Court,  commented  upon  that  observation,  dissenting 
from  the  position,  and  expressed  an  opinion  that  that 
learned  Judge,  if  he  had  so  expressed  himself,  had 
expressed  himself  incorrectly  in  point  of  law  (A). 

Again,  in  the  other  case  {Cornish  v.  Keene)  which 
has  been  referred  to,  which  is  also  a  Nisi  Prius  case, 
at  which  the  Chief  Justice  of  the  Common  Pleas  pre- 
sided, similar  expressions  are  imputed  to  him.  But 
in  a  subsequent  stage  of  Cornish  y.  Keene  (t),  when  it 
came  before  the  Court  of  Common  Pleas,  the  Judges 
took  time  to  consider  their  judgment,  and  the  learned 
Chief  Justice  afterwards,  pronouncing  the  opinion  of 
the  Court,  did  not  state  the  position  in  those  terms, 
but  said,  that  if  before  the  granting  of  the  letters- 
patent  the  machine  had  been  in  use,  that  was  prior 
use  sufficient  to  invalidate  the  letters-patent ;  and  it 
was  not  necessary  that  the  contrivance  or  the  machine 

(/*)  9  M.  &  W.  303.  (0  3  Bingb.  N.  C.  570  ;  4  Scott,  3:i:. 
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Bliould  be  in  use  up  to  the  time  of  the  letters-patent. 

If  it  is  discontinued,  provided  it  has  been  once  in    Houskhill 

public  use,  and  the  recollection  of  it  has  not  been 

altogether  lost;   if  it  has  been  once  publicly  used, 

that  will  be  sufficient  to  invalidate  the  letters-patent, 

although  the  use  may  be  discontinued  at  the  time 

when  the  letters-patent  were  granted. 

Now,  my  Lords,  I  apprehend  that  that  is  the  law, 
and  the  known  law,  upon  the  subject  in  this  country. 
I  never  heard  it  before  questioned,  that  the  notorious 
public  use  of  an  invention  before  the  granting  of 
letters-patent,  though  it  may  have  been  discontinued, 
is  sufficient  to  invalidate  the  letters-patent. 

Then,  the  remaining  question  for  our  considera- 
tion is  this,  and  it  is  an  important  one;  whether, 
if  the  learned  Judge  laid  down  the  law  incorrectly  to 
the  jury,  this  was  calculated  to  mislead  the  jury  in 
the  verdict  they  were  to  pronounce  ?  Now  I  appre- 
hend that  in  this  case  it  was  eminently  calculated 
to  mislead  the  jury,  and  for  the  reasons  which  I  am 
about  to  state.  The  question  related  to  the  proceed- 
ings that  had  taken  place  at  the  Bradley  iron-works. 
It  was  contended  that  a  machine  similar  to  that  of 
the  plaintifTs  had  been  publicly  used  at  those  works ; 
and  another  point  was  raised  also,  as  to  whether  or 
not  it  was  a  mere  experiment,  or  the  actual  use  of  a 
complete  machine.  Now  it  is  quite  obvious  that  as 
these  were  points  for  the  consideration  of  the  jury, 
the  jury  were  liable  to  be  misled,  and  greatly  misled, 
by  the  summing  up  of  the  learned  Judge,  for  the 
reason  which  I  am  about  to  state.  When  they 
retired  for  consideration,  they  would  naturally  say, 
"  It  is  a  question  for  our  consideration  whether  this 
machine  used  at  the  Bradley  works  was  a  machine 
similar  to  that  of  the  plaintiffs.     And  another  con« 
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1843.  sideration  that  we  have  before  us  is  this ;  was  that 
HousEHiLL  inachine  simply  in  the  course  of  experiment,  or  was  it 
a  complete  machine  ?"  In  order  to  disentangle  them- 
selves from  the  difficulty  of  deciding  this  quesdon, 
they  might  immediately  have  said,  and  they  would 
naturally  have  said,  "  It  is  quite  immaterial  for  us  to 
consider  those  points,  because  as  that  machine  was 
afterwards  discontinued,  the  learned  Judge  has  told 
us  that,  although  we  should  be  of  opinion  that  the 
machines  were  the  same,  although  we  should  be  of 
opinion  that  the  machine  was  not  merely  in  the  course 
of  invention,  but  that  it  was  completed  for  the  purpose 
of  practical  use ;  yet  the  learned  Judge  has  told  us 
that  unless  that  use  has  come  down  to  the  time,  or 
about  the  time,  of  granting  the  letters-patent,  it  cannot 
be  made  use  of  as  prior  use  for  the  purpose  of  invali- 
dating the  letters-patent.  It  is  unnecessary,  therefore, 
for  us  to  consider  those  points."  That  would  have 
been  the  natural  course  which  the  jury  would  have 
taken ;  therefore  it  is  perfectly  obvious  that,  if  the 
learned  Judge  be  incorrect  in  the  manner  in  which  he 
stated  the  law  in  the  particular  which  I  have  stated, 
it  was  calculated  to  mislead  the  jury. 

Now,  my  Lords,  if  this  was  a  motion  for  a  new 
trial,  having  read  the  evidence  and  having  attended 
to  the  record,  I  really  for  one  should  feel  strongly  of 
opinion  that  we  ought  not  to  have  disturbed  the 
verdict,  for  I  think  the  verdict  is  supported  by  die 
evidence.  But  when  we  come  to  consider  a  bill  of 
exceptions,  we  are  bound  to  take  a  different  view  of 
the  subject ;  and  if  we  are  of  opinion  that  the  law  was 
laid  down  incorrectly,  and  if  we  are  of  opinion  that 
the  jury  may  have  been  misled,  we  have  no  discre- 
tion to  exercise;  we  are  bound  to  say,  under  such 
circumstances,  that  the  exception  must  be  allowed. 
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Under  these  circumstances,  I  am  of  opinion,  for  the        1848. 

reasons  which  I  have  thus  shortly  stated,  that  the   hocsehill 

eleventh  exception  ought  to  be  allowed.  ^^^^ 

11  .  ^  AND  Iron 

With  respect  to  the  other  exceptions,  first,  as  to  the    Company 

first  exception  ;  I  am  quite  satisfied  by  the  arguments    nwlson. 
at  the  bar,  that  the  learned  Judge  did  right  in  refus- 
ing to  admit  the  evidence. 

The  arguments  at  the  bar  have  satisfied  me,  that, 
according  to  the  law  of  Scotland^  and  according  to 
the  course  of  proceeding  in  Scotland^  the  Judge  in 
that  respect  was  correct.  And  with  respect  to  the 
other  exceptions,  the  eighth  and  ninth,  it  is  unneces- 
sary for  me  to  enlarge  upon  them,  because  my  noble 
and  learned  friends  who  are  near  me,  and  myself, 
expressed  our  opinions  upon  those  points  in  the  course 
of  the  argument,  and  I  understood  that  they  were 
ultimately  abandoned  by  the  learned  counsel. 

Under  these  circumstances,  I  should  recommend 
your  Lordships  to  allow  the  eleventh  exception,  and 
to  disallow  all  the  rest. 

Lord  Brougham: — I  entirely  agree  in  the  view 
taken,  and  for  the  reasons  so  luminously  expressed, 
by  my  noble  and  learned  friend  on  the  woolsack,  that 
the  exceptions,  all  but  the  eleventh,  were  properly 
disallowed  by  the  Court  before  whom  the  bill  was 
brought,  and  that  your  Lordship  should  disallow  those 
exceptions  here,  aflSrming  the  judgment  below ;  but  I 
also  entirely  concur  with  my  noble  and  learned  friend 
that  we  have  no  choice  here  but  to  allow  the  eleventh 
exception. 

This  is,  as  my  noble  and  learned  friend  has  justly 
remarked,  another  case  than  that  of  an  application  for 
a  new  trial,  and  other  disc;retion  within  other  bounds 
alone  remains  to  us  to  exercise.    If  we  are  of  opinion, 
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1843.        first,  that  the  law  has  been  mistaken,   and,  under  a 

H0U8EHILL  misapprehension  of  it,  it  has  been   erroneously  de- 

AifD^LROK    l^^^red  by  the  Judge  to  the  jury ;    and    if  we  are, 

Company    secondly,  of  opinion  that  the  misdirection  in  point 

NMiiow.     ^f  l^Wj  ^^^  mistake  in  point  of  law,  committed  by 

the  learned  Judge,  had  a  direct  tendency,  I  may 

almost  say  an  inevitable  tendency,  to   mislead  the 

jury  in  the  conclusion  to  which  they  should  come 

and  in  the  verdict  which  they  should  deliver,  then, 

my  Lords,  both  of  these  questions  being  answered  in 

the  affirmative,  that  the  law  was  mistaken,  and  that  the 

mistake  tended  to  mislead  the  jury  in  their  verdict, 

we  have  no  choice,  but  must  allow  the  exception. 

Now,  my  Lords,  a  more  important  mistake,  in  point 
of  law,  your  Lordships  will  give  me  leave  to  say, 
could  not  possibly  have  been  made  by  the  learned 
Judge  than  that  into  which  the  learned  Judge  fell 
upon  the  present  occasion.  And  I  will  not  allow  it 
to  be  said  for  one  moment,  in  dealing  with  this  ques- 
tion, that  there  is  anything  doubtful,  that  there  is 
anything  speculative,  that  there  is  any  new  law  to  be 
laid  down,  or  even  any  new  topics  in  respect  of  the 
law,  about  to  be  broached  here  in  dealing  with  the 
direction  of  the  learned  Judge ;  for  I  speak  with  all 
possible  respect  for  that  learned  Judge's  great  ability 
and  experience  in  his  profession  in  Scotland^  when  I 
say  that  this  law  which  has  been  mistaken  here  by 
his  Lordship  is  a  matter  of  as  perfect  certainty,  as 
thoroughly  known,  and  as  little  drawn  into  doubt  in 
Westminster  Hall,  where  the  law  is  administered 
touching  the  construction  of  the  statute  of  James^  the 
Patent  Act,  as  any  one  branch  of  the  law  most  com- 
monly known  and  most  frequently  administered  by 
our  Courts. 
The  mistake  into  which  the  learned  Judge  fell,  and 
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in  which  he  was  followed  by  his  brethren  of  the 
Second  Division,  appears  to  me  to  have  arisen  from 
this :  the  Patent  Act  contains  two  exceptions ;  the 
proviso  under  which  the  monopoly  is  allowed  to  be 
granted,  notwithstanding  the  statute  prohibiting  all 
monopolies  for  the  future,  saves  to  the  Crown  the 
power  formerly  general,  and  now  become  limited 
by  force  of  the  Act,  in  two  cases  alone.  In  cases 
of  invention,  the  patent  right,  the  monopoly,  may 
be  granted  by  the  Crown  to  a  person,  provided  first 
he  be  the  first  and  true  inventor ;  and  provided,  se- 
condly, that  at  the  time  of  the  grant  of  the  monopoly 
of  the  patent,  others  shall  not  have  used  the  same. 
Consequently,  observe  the  result :  if  either  he  is 
proved  not  to  be  the  true  inventor,  or  if,  being  the 
true  inventor,  nevertheless  it  be  proved  that  there  has 
been  an  user  by  others  at  the  time  of  the  patent,  in 
either  the  one  case  or  the  other,  the  right  flies  off*: 
the  condition  does  not  attach,  which  condition  pre- 
cedent must  have  existed  in  both  those  particulars  to 
enable  the  Crown  to  come  within  the  benefit  of  the 
proviso,  and  to  be  saved  from  the  prohibition  of  the 
Act  against  all  future  grants  of  monopoly. 

Now  the  Court  below  never  seems  to  have  kept  those 
two  conditions  distinct,  which  are  perfectly  distinct  in 
their  own  nature ;  for  a  person  may  be  disentitled  to 
a  patent,  who  is  the  first  inventor,  on  account  of  user 
at  the  time;  or  he  may  be  disentitled  to  a  patent, 
though  not  used  at  the  time,  if  he  was  not  the  first 
inventor :  both  titles  must  concur. 

Now  see  how  this  mistake  with  respect  to  the  aban- 
donment and  continuance  got  in  through  the  door 
which  I  have  just  shown  your  Lordships  the  Court 
allowed  to  be  left  open  for  error  creeping  in.  If  an 
invention  has  not  been  completed,  but  if  it  all  rests  in 
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1843.  experiment  and  trial,  then  it  is  a  most  material  cir 
HousEHiLL  cumstance  as  a  test  whether  any  given  act  of  a  party 

Coal  other  than  the  inventor,  was  trial  or  complete  inven 
tion.  It  is  a  most  salutaiy  and  important  test  U 
apply  with  a  view  to  ascertain  that,  to  see  whether  b 
abandoned  it  or  continued  it ;  if  he  abandoned  it,  i 
he  gave  it  up  altogether,  and  for  20  or  30  years  dii 
nothing,  it  is  a  very  strong  presumption  that  it  w» 
only  experimental,  not  an  invention  completed.  Bal 
suppose  it  was  complete,  and  suppose  it  is  admitted 
not  to  have  been  a  trial ;  suppose  it  is  allowed  tc 
have  been  an  invention  executed,  if  I  may  so  speak, 
not  merely  executory,  or  not  merely  in  the  progresE 
of  invention,  but  an  invention  completed, — then  it  u 
one  of  the  greatest  errors  that  can  be  committed  in 
point  of  law,  to  say  that  with  respect  to  such  an  in- 
vention as  that,  it  signifies  one  rush  whether  it  was 
completely  abandoned,  or  whether  it  was  continued 
to  be  used  down  to  the  very  date  of  the  test  of  the 
patent :  provided  it  was  invented  and  publicly  used 
at  the  time,  20  or  30,  or,  as  in  this  case,  40  yens 
ago,  it  is  perfectly  immaterial ;  not  immaterial  to  the 
second  question,  arising  upon  the  second  condition, 
namely,  whether  it  was  used  or  not  at  the  time  d 
the  granting  of  the  patent,  but  totally  immaterial  to 
the  other  question,  which  is  equally  necessary  to  be 
ascertained  in  the  inventor's  ftivour,  whether  or  noi 
he  was  the  first  and  true  inventor ;  for  he  must  be 
the  first  and  true  inventor,  as  well  as  the  only  penoo 
using  it  at  the  time ;  otherwise  he  is  not  entitled  totk 
letters-patent.  Herein  precisely  lies  the  error  whici 
has  been  committed  by  the  learned  Judge ;  he  dwdik 
upon  that  as  if  it  were  material  in  both  cases ;  thti 
is  to  say,  to  the  question  of  first  and  true  inventiff 
to  which  it  is  not  material,  as  well  as  to  the  questioi 
of  user  at  the  time,  to  which  it  is  material. 
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I  entirely  agree  with  my  noble  and  learned  friend        1848. 

in  considering  that  there  can  be  no  doubt,  that  in   housbhill 

using  the  word  "  trial "  here,  the  learned  Judge  does        Coal 

^  ,  .  -  .      ?      .  AND  Iron 

not  mean  it  as  experiment ;  because,  previously,  just 

before  the  two  cases  are  cited,  he  speaks  of  the 
"existence  and  trial"  of  machines  of  the  very  same 
sort,  and  then  he  makes  his  observations  upon  it.  Now 
"existence"  implies  invention;  " trial" there,  is  ra- 
ther use  than  experiment ;  and  all  that  passage  of  the 
learned  Judge's  charge,  taken  with  what  follows  after 
citing  the  two  cases,  and  somewhat  misunderstanding 
the  import  of  the  two  cases,  clearly  relates  to  inven- 
tion executed  and  completed. 

My  Lords,  it  is  always  a  dangerous  thing,  in  apply, 
ing  a  Nisi  Prius  dictum^  to  take  that  dictum  as  law, 
when  it  goes  against  the  known  law  laid  down  in  cases 
in  Banc,  which  has  received  the  full  consideration  of 
the  several  Courts  before  whom  the  question  arose ;  but 
it  is  still  more  dangerous,  when  we  are  dealing  with  the 
law  of  another  country,  to  rely  upon  the  chance  dicta 
of  Judges  at  Nisi  Prius ;  but  it  is  most  of  all  perilous, 
and  most  of  all  apt  to  lead  Judges  into  mistakes,  if 
they  rely  upon  a  report  not  in  any  of  the  regular  term 
reports,  or  even  Nisi  Prius  reports,  but  in  some  work, 
though  of  a  learned  person,  yet  who  quotes  it  without 
authority ;  because  it  is  very  possible  that  there  may 
have  been  a  misapprehension  of  what  fell  from  the 
learned  Judge ;  and  that  possibility  becomes  a  high 
probability,  when  it  turns  out  to  be  inconsistent  with 
the  reason  of  the  case,  and  with  otlier  known  authori- 
ties in  the  regular  sources  from  which  you  obtain 
accounts  of  what  has  passed  before  the  learned  Judges. 

My  Lords,  I  doubt  very  much  whether  that  fell  from 
Mr.  Justice  Patteson  which  has  been  stated.  If  it  didt 
it  has  been  negatived,  with  the  assent  of  the  Court 
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1843.       of  Exchequer,  by  what  fell  from  Mr.  Baron  jilderson 
HousEHiLL  when  the  subject  was   mentioned   in    Carpenter  v. 
AHD^f ^       iSmiM.     As  to  what  is  supposed  to  have  fallen  from 
Company    Lord  Chief  Justice  Tindal  also  at  Nisi  Prius^  I  have 
Nbilson.     ^h^  most  positive  and  indisputable  authority  to  state 
that  the  law  as  laid  down  now  by  the  Lord  Chancellor 
in  his  judgment,  and  as  I  have  now  stated  my  opinion 
upon  it  also,  is — notwithstanding  what  is  supposed  to 
have  fallen  from  the  learned  Chief  Justice — the  clear 
and  undoubted  law  upon  the  subject ;  that  it  is  so  in 
the  opinion  of  the  learned  Chief  Justice  himself;  it  is 
a  thing  that  will  not  admit  of  dispute ;  that  it  is  an 
unquestionable  position,  as  to  which  no  doubt  what- 
ever can  be  entertained ;  and  I  believe  he  would  ex- 
press himself  as  much  astonished  at  ever  having  heard 
of  its  being  doubted,  as  I  have  done  in  the  course  of 
the  observations  which  I  have  taken  leave  to  submit 
to  the  House. 

All  these  matters  being  duly  taken  into  considera- 
tion, and  there  being  in  my  apprehension  no  kind 
of  doubt  that  the  jury  upon  the  trial  would  say, 
"  Why  should  we  consider  whether  it  was  used  at  the 
Bradley  works  or  not?  Why  should  we  consider 
whether  it  was  a  trial  or  a  completed  invention  ?  Be 
it  so,  that  it  was  used  40  years  ago ;  be  it  so,  that  it 
was  a  complete  invention ;  we  hear  the  learned  Lord 
Justice- Clerk  telling  us  that  we  need  not  trouble 
ourselves  upon  these  points,  for  it  is  enough  for  us  if 
it  was  abandoned  ;  and  that  takes  the  facts  out  of  the 
case,  and  leads  us  to  find  a  verdict  the  other  way  :" — 
upon  these  grounds  we  have  no  choice  in  this  ap- 
plication, it  being  a  bill  of  exceptions.  We  have  no 
hesitation  in  saying  that  the  law  was  misconceived 
and  misstated  to  the  jury.  The  law  is  undeniable ;  it 
h  a  matter  of  no  doubt  or  hesitation  among  any  men 
in  this  country,  who  have  been  accustomed  to  admi- 
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nister  it,  or,  1  will  venture  to  say,  with  any  practi-        1943. 
tioner  whose  opinion  is  entitled  to  any  weight ;  and  I  Housbhill 
am  also  of  opinion  that  the  law  so  laid  down  tended       ^^al 

.  .       ,       *    ,  .,      ,  -     ,  .  AND  Ibow 

to  mislead,  and  must  necessanly  have  tended  to  mis- 
lead the  jury.  Upon  these  grounds  I  have  no  hesitation 
in  supporting  the  proposition  of  my  noble  and  learned 
friend,  that  this  eleventh  exception  must  be  allowed. 

I  ought  to  apologize  to  your  Lordships,  after  the 
very  luminous  statement  of  opinion  (in  which  I  en- 
tirely agree,  as  well  as  in  the  reasons  for  it)  of  my 
noble  and  learned  friend  the  Lord  Chancellor,  for 
having  occupied  so  large  a  portion  of  your  time  in 
adding  the  small  weight  of  my  opinion  to  his ;  but  I 
deemed  it  necessary  upon  this  account,  that  it  might 
clearly  appear  to  practitioners  here  as  well  as  else- 
where that  no  doubt  whatever  has  been  entertained 
upon  the  subject,  and  also  that  it  might  appear  in 
what  way  the  error  crept  into  the  very  learned  and 
able  Judge's  directions  to  which  I  have  adverted. 


Lord  Campbell: — My  Lords,  this  case  has  been 
treated  so  copiously  and  lucidly  by  my  noble  and 
learned  friends  who  have  preceded  me,  that  I  shall 
occupy  but  a  very  few  moments  of  your  Lordships' 
time  in  offering  a  very  few  observations  upon  it.  I 
entirely  concur  in  the  opinion  that  has  been  expressed 
upon  the  first  exception ;  I  think  that  the  learned 
Judge  was  perfectly  justified  and  bound  at  the  trial 
to  reject  the  evidence  which  was  rejected.  It  seems 
to  me  that  that  section  of  the  recent  Act  of  Parlia- 
ment about  giving  notice,  does  not  apply  to  proceed- 
ings in  Scotland. — 

Lord  Brougham: — Clearly  not. 

Lord  Campbell : — There  are  other  sections  of  the 
Act  of  Parliament  that   apply  to  Scotland^   but   I 
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1848.  think  that  this  does  not.  The  language  employed 
HonsBHXLL  shows  that  it  was  not  so  intended;  and  there  was 
^^^  this  plain  reason  for  abstaining  from  carrying  into 
CoiffPAiiT  Scotland  that  provision ;  nftmely,  that  the  law  ot 
KxzLsoN.  Scotland  required  no  such  amendment,  because,  by 
the  very  salutary  practice  prevailing  in  that  country, 
there  is  no  danger  of  surprise,  the  condescend- 
ence and  the  statement  upon  the  record  being  to  be 
looked  at  as  confining  the  general  issue  that  might 
be  granted  to  try  the  merits  of  the  question.  I  am, 
therefore,  clearly  of  opinion  that  where  an  issue 
of  this  sort,  which  in  the  North  is  called  a  General 
Issue,  is  granted,  the  learned  Judge  at  the  trial  is 
fully  justified  in  looking,  and  ought  to  look  at  the 
record,  and  to  confine  both  parties  to  the  facts  and 
circumstances  which  are  therein  alleged.  Looking 
at  the  record  in  this  case,  it  seems  to  me  that  it 
excludes  evidence  of  the  trial  which  is  supposed  to 
have  taken  place  at  Irvine^  and  that  the  defenders 
were  not  justified  in  entering  into  evidence  of  such 
trials  at  any  of  the  places  which  are  not  specified  in 
the  record. 

I  should  have  been  most  sorry  indeed  to  have  at 
all  prejudiced  the  salutary  practice  which  prevails 
in  Scotland  upon  this  subject,  and  I  wish  that  in 
MngUmd  similar  rules  prevailed.  According  to  the 
ancient  practice  of  pleading  in  England  there  was 
notice  given,  because  in  a  writ  of  right  the  demandant 
stated  specifically  the  title  that  he  made  ;  but  in  an 
ejectment  nobody  can  tell  what  case  is  to  be  made  on 
the  part  of  the  lessor  of  the  plaintifi*;  and  I  can  say, 
from  my  own  experience,  that  I  have  repeatedly  gone 
into  Court,  being  counsel  for  the  defendant,  where 
an  action  was  brought  to  recover  a  large  estate,  not 
only  ignorant  of  the  particular  facts  that  were  to  be 
given  in  evidence,  but  not  knowing  what  title  was  to 
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be  made ;  whether  the  lessor  of  the  plaintiff  claimed 
as  heir  at  law  or  under  a  deed ;  whether  he  impeached 
the  title  of  the  purchaser  in  himself,  or  whether  it 
was  a  question  of  parcel  or  no  parcel.  That  certainly 
leads  frequently  to  surprise  in  England^  and  renders 
it  necessary,  on  the  ground  of  surprise,  that  a  new 
trial  should  be  granted.  A  much  more  salutary 
system  prevails  in  Scotland^  which  I  know  this  House 
most  highly  approves  of,  and  will  most  carefully 
guard. 

The  other  exceptions,  till  we  come  to  the  eleventh, 
turn  upon  the  construction  of  the  letters-patent. 
Now  in  one  stage  of  these  proceedings,  I  certainly 
did  entertain  some  doubt  on  that  subject ;  but  after 
the  construction  put  upon  them  by  the  learned 
Judges  of  the  Court  of  Exchequer,  sanctioned  by  the 
high  authority  of  my  noble  and  learned  friend  now 
upon  the  woolsack,  when  presiding  in  that  Court, 
I  think  the  patent  must  be  taken  to  extend  to  all 
machines  of  whatever  construction,  whereby  the  air 
is  heated  intermediately  between  the  blowing  appa- 
ratus and  the  blast-furnace.  That  being  so,  the 
learned  Judge  was  perfectly  justified  in  telling  the 
jury  that  it  was  unnecessary  for  them  to  compare  onp 
apparatus  with  another,  because  confessedly  that 
system  of  conduit-pipes  was  a  mode  of  heating  air 
by  an  intermediate  vessel  between  the  blowing  appa- 
ratus and  the  blast-furnace ;  and  therefore  it  was  an 
infraction  of  the  patent. 

But,  my  Lords,  when  we  come  to  the  eleventh  ex- 
ception, I  most  sincerely  and  deeply  regret,  after  all 
this  litigation,  and  when  very  probably  the  verdict 
would  have  been  the  same  if  the  direction  had  been 
unexceptionable,  I  most  sincerely  regret  that  we  are 
bound  to   allow    it.     I  have  struggled  as  much  as 
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1  could  against  this  exception.     I  was  very  anxious 
if  possible  to  consider  either  that  the  learned  Judge 
was  talking  merely  of  experiments,   or,   if  he  was 
wrong  in  point  of  law,  that  the  direction  was  imma- 
terial.     But,  my  Lords,  after  very  anxious  consider- 
ation of  the  record  and  the  proceedings,  it  is  impos- 
sible for  me  to  get  rid  of  the  exception,  either  upon 
the  one  ground  or  the  other.     For  the  reasons  stated 
by  my  noble  and  learned  friends  who  hare  preceded 
me,  it  seems  to  me  now  quite  clear  that  the  learned 
Judge  was  not  speaking  of  experiments,  but  that  he 
was  speaking  of  prior  use  of  the  invention.    That 
appears  from  the  language  of  the  learned  Judge 
himself.     It  appears  still  more  clearly  from  the  ex- 
ception, to  which  he  did  not  object.     It  appears  still 
more  clearly  from  the  language  of  the  learned  Judges 
of  the  Second  Division,  when  the  case  came  to  be 
discussed  before  them.    They  did  not  at  all  consider 
that  the  observations  of  the  learned   Lord  Justice- 
Clerk  referred  to  experiments ;  they  all  seem  to  have 
considered  that  it  applied  to  the  prior  use  of  a  perfect 
machine. 

Then  if  that  be  so,  there  can  be  no  doubt  whatever 
that  the  law  which  he  laid  down  upon  the  subject  was 
mistaken;  because  to  suppose  that  there  may  have  been 
a  prior  use  of  the  invention,  of  the  perfected  invention, 
for  which  the  letters-patent  are  granted,  and  that  that 
prior  use  publicly  known  will  not  vitiate  the  patent, 
if  it  has  been  abandoned  but  a  few  weeks  before  the 
date  of  the  patent,  strikes  us  in  this  part  of  the  country 
with  astonishment.  That  certainly  is  not  the  law  as 
we  have  ever  understood  it;  and  I  think,  after  the 
opinions  of  my  noble  and  learned  friends  who  hare 
preceded  me,  I  can  have  no  hesitation  in  saying  that 
that  cannot  be  considered  as  the  law  of  this  country. 
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The  learned  Judges  in  Scotland  seem  to  me,  with        1848. 
great  deference,  to  have  been  misled  by  the  expressions   HonsRHiLL 
that  are  ascribed  to  Mr.  Justice  Patteson  and  to  Lord        Coal 
Chief  Justice  TindaL     Now  I  was  counsel  in  the  case 
of  Jones  V.  Pearce,  and  1  believe  that  the  account  of 
it  in  Mr.  Godson's  book  is  substantially  correct.     But 
what  Mr.  Justice  Patteson  may  have  said  in  that  case, 
and  what  Lord  Chief  Justice  Tindal  may  have  said  in 
the  other  case,  taken  in  conjunction  with  the  whole 
of  their  direction,  amounts  to  this,  that  the  abandon- 
ment may  be  material  for  the  assistance  of  the  jury 
to  consider  whether  it  be  a  perfect  invention  or  not, 
but  assuming  it  to  be  a  perfect  invention,  the  aban- 
donment becomes  wholly  immaterial. 

The  learned  Judge,  therefore,  in  Scotland^  in  as- 
suming that  the  direction  of  the  learned  Judges  in 
England  to  the  jury  upon  a  point  of  fact  to  assist  the 
jury  upon  the  point  of  fact,  was  laid  down  by  the 
learned  Judges  in  England  as  a  point  of  law,  was 
certainly  mistaken. 

That  being  so,  the  only  question  that  remains  is 
this,  whether  this  misdirection  shall  be  considered  as 
immaterial.  But  when  1  look  at  the  form  of  the 
issue,  I  cannot  say  that  it  was  immaterial,  because  the 
issue  is  whether  the  invention,  as  described  in  the  said 
letters-patent  and  specification,  is  the  original  inven- 
tion of  the  pursuer.  Now  you  cannot  say  that  it  was 
the  original  invention  of  the  pursuer  within  the  mean- 
ing of  the  issue,  if  it  had  been  publicly  known  and 
practised  by  others  before  the  patent  was  granted. 
It  has  been  said  that  there  was  no  evidence  :  but  I 
think  that  is  a  mistake.  What  conclusion  the  jury 
would  have  come  to,  I  know  not ;  but  at  the  Bradley 
iron-works  there  was  such  a  machine,  as  Mr.  Ruther- 
furd  acknowledged  at  the  bar,  as  would  have  amounted 
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AND  Iron 
Company 

V. 

Nbzlson. 


1843.       to  an   infraction  of  the  patent,  if  the  use  of  it 
Ho^KHix.1.  l>€en  subsequent  to  the  patent.     Then  that  being 

Coal  I  know  not  what  conclusion  the  jury  might  li 
arrived  at  They  might  have  thought  that  this  wi 
perfect  machine,  that  it  was  the  saoie  macliine, ) 
that  it  had  been  publicly  used.  If  they  had  beei 
that  opinion,  although  it  had  been  abandoned,  tl 
ought  to  have  found  a  verdict  for  the  defenders. 

Under  these  circumstances,  I  regret  exceedin; 
that  I  am  obliged  to  concur  in  the  opinion  that  1 
been  expressed  by  my  noble  and  learned  friends,  tl 
this  eleventh  exception  must  be  allowed ;  and  the  o 
sequences  of  that  will  be,  that  there  must  be  a  ua 
facias  de  novOj  and  that  the  cause  must  be  tried 
another  jury. 


The  Lord  Chancellor : — If  there  had  been  a 
doubt  whatever  with  respect  to  the  meaning  of  \ 
words  used  by  the  learned  Judge  in  summing  i 
those  doubts  would  be  removed  by  the  concludi 
words,  ^*  that  it  must  have  been  known  and  used  a 
useful  thing  at  the  time/'  What?  The  invent 
must  have  been  known  and  used  as  a  useful  thing 
the  time  of  the  granting  of  the  letters-patent.  T 
shows  demonstrably  what  was  intended. 

It  must  not  be  understood  that  your  Lordships, 
the  judgment  which  you  are  about  to  pronounce,  h 
given  any  decision  upon  this  state  of  facts,  namelj 
an  invention  had  been  formerly  used  and  abanda 
many  years  ago,  and  the  whole  thing  had  been 
sight  of.  That  is  a  state  of  facts  not  now  before 
it  is  not  raised  upon  this  record ;  therefore  it  n 
not  be  understood  that  we  have  pronounced  i 
opinion  whatever  upon  that  state  of  things.  Ii 
possible  that  an  invention  may  have  existed  50  y< 
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ago,  and  may  have  been  entirely  lost  sight  of,  and  not 
known  to  the  public.  What  the  effect  of  that  state 
of  things  might  be,  it  is  not  necessary  for  us  to  pro- 
nounce upon. 

Lord  Brougham: — The  interlocutor  is  to  be  reversed 
on  the  eleventh  exception  ;  affirmed  quoad  ultra. 

Mr.  Rutherfurd  suggested  that  the  remitting  the 
cause  to  the  Court  below,  to  proceed  accordingly, 
would  be  sufficient  to  enable  the  Court  to  give  direc- 
tions for  a  new  trial.  And  the  Court  might  then  deal 
with  the  costs,  including  those  of  this  appeal,  accord- 
ing to  the  ultimate  result. 

horA  Brougham  i — You  cannot  have  the  costs  of 
appeal,  when  on  the  main  point  there  is  a  reversal. 

The  Lord  Chancellor : — It  is  not  a  case  in  which 
we  ought  to  give  costs  on  either  side. 

It  was  ordered,  that  the  interlocutor  of  the  27th  oi  January 
1842,  complained  of  in  the  appeal,  be  affirmed  with  costs : 
That  the  interlocutor  of  the  20th  of  Jtc/y,  also  complained 
of,  be  reversed,  in  so  hx  as  it  disallowed  the  11th  exception 
stated  in  the  bill  of  exceptions,  and  found  the  pursuers  in  the 
action  in  the  Court  below  entitled  to  the  expenses  incurred 
by  them  in  the  discussion  on  the  bill  of  exceptions ;  but 
that  in  all  other  respects  the  last-mentioned  interlocutor  be 
affirmed :  And  it  was  declared,  that  the  said  11th  exception 
ought  to  be  allowed,  and  that  neither  party  is  entitled  to  the 
expenses  incurred  by  them  respectively  in  the  discussion  on 
the  bill  of  exceptions  in  the  Court  below :  And  it  was  further 
ordered,  that  with  these  declarations  the  cause  be  remitted 
to  the  Court  of  Session,  to  proceed  further  therein  as  shall  be 
just  and  consistent  with  these  declarations  and  judgment. 


1843. 
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1843:         William  Mackersy 

March  2.  0. 

Ramsays,  Bonars,  and  Co. 


-  Appellant. 

-  JRespandaUL 


Principal 

and  Agent 

Bankerg, 

Costi. 


M,  employed  R,  and  Co.,  bankers  in  Edinhurghj  to  obtain  for  hni 
payment  of  a  bill  drawn  on  a  person  resident  at  Calcutta.  R.  ui 
Co.  accepted  the  employment,  and  wrote  promising*  to  credit  \m 
with  the  money  when  received.  R.  and  Co.  transmitted  the  Ul 
in  the  usual  course  of  business  to  C.  and  Co.  of  Londonf  and  \j 
them  it  was  forwarded  to  IndiOy  where  it  was  duly  paid.  R,  ni 
Co.  wrote  to  M.  announcing  the  fact  of  its  payment,  but  nem 
actually  credited  him  in  their  books  with  the  amoont.  The  hooN 
in  India  failed. — 

Held,  that  R,  and  Co.  were  the  agents  of  AT.  to  obtain  paymsntof 
the  bill ;  that  payment  having  been  actually  made,  they  becuM 
ipso  facto  liable  to  him  for  the  amount  received ;  and  that  he  coiU 
not  be  called  on  to  suffer  any  loss  occasioned  by  the  conduct  of  tbar 
sub-agents,  as  between  whom  and  himself  no  privity  existed. 

Where  the  judgment  of  the  Court  below  b  reversed  in  this  Hoom^ 
and  the  House  pronounces  the  judgment  which  ought  to  htfi 
been  pronounced  in  the  Court  below,  the  effect  of  such  jadgmeit 
is  to  give  to  the  Appellant  the  costs  of  the  suit  in  the  Court 
below,  which  he  would  have  had  there,  had  the  proper  jadgmest 
been  pronounced  in  the  first  instance  in  that  Court. 

This  House  never  gives  costs  against  a  party  coming  to  saltan 
a  decree  in  his  favour. 


The  Respondents  were  bankers  in  Edinburgh.  In 
December  1826,  the  Appellant's  brother,  Lindtej 
Mackersy,  opened  an  account  with  them,  and  a  cash 
credit,  formerly  belonging  to  his  father,  was  trans- 
ferred to  him.  He  continued  to  operate  upon  this 
cash  credit  from  December  1826,  until  the  period  of 
his  own  death  in  December  1834. 

The  account  between  Mr.  i.  Mackersy  and  the 
Respondents  was  kept  in  the  usual  manner;  that 
is  to  say,  by  means  of  a  pass-book  in  which  all  the 


V, 

Ramsays. 
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operations  in  the  account  were  entered,  and  which        1B43. 
was  examined,  and  the  balance  ascertained  and  settled    maokersy 
periodically. 

During  this  period  Mr.  L.  Mackersy  had  occasion 
to  draw  bills  upon  Mr.  W.  Clellandy  of  Calcutta^ 
and  having  no  agent  at  Calcutta^  he  applied  to  the 
Respondents  to  negotiate  these  bills  for  him.  The 
Respondents  undertook  the  negotiation  of  these  bills, 
and  passed  them,  through  their  own  London  agents, 
to  Calcutta^  for  acceptance  and  payment.  The  letter 
of  L.  Mackersy y  containing  the  first  of  these  bills,  was 
dated  10th  August  1829,  and  was  in  the  following 
terms : — "  I  beg  leave  to  enclose  my  draft  on  William 
Lennox  Clelland^  Esq.,  barrister,  Calcutta^  for  100/.,  of 
this  date,  payable  at  30  days'  sight ;  which  be  so  good 
as  forward  for  payment,  placing  the  proceeds,  when 
paid,  to  my  credit.  —To  Messrs.  Bonars  &  Co." 

The  Respondents,  on  the  12th  of  August^  trans- 
mitted this  bill  to  Messrs.  Coutts  and  Co.,  in  a  letter 
in  these  words  : — 

"  We  enclose  L.  Mackersy's  draft  on  W.  L.  Chllandy 
Calcutta^  pro  100/.;  which  we  will  thank  you  to 
forward  for  payment,  and  advise  us  when  you  hear  it 
is  paid." 

And  on  the  24th  of  August  1829,  Messrs.  Coutts 
forwarded  the  bill  to  Messrs.  Palmer  and  Co.,  their 
then  correspondents  at  Calcutta^  in  a  letter,  in  which 
they  said: — 

"  Enclosed  we  trouble  you  with  two  bills  for  col- 
lection, the  proceeds  of  which  you  will  please  remit 
us,  after  making  the  usual  deduction.  100  /.  Lindsay 
Mackersy y  at  30  days,  on  W.  L.  Clelland^  Esq." 

The  bill,  according  to  its  own  tenor  and  course  of 
remittance,  might  be  expected  to  be  paid  about  the 
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1843.       month  of  January  1830.     No  intelligence  of  its  pay- 

Mackersy    ™^^^  having  been  received,  the  Respondents,  on  the 

».         18th  of  August  1830,  wrote  to  Messrs.  Coutts  asking 

for  advice  of  its  payment.     This  letter  was  answered 

by  one  dated  2l8t  of  that  month,  in  these  terms:— 

"  In  a  letter  from  Messrs.  Palmer  and  Company, 
dated  21st  December  last,  they  inform  us  of  the  ac- 
ceptance of  your  remittance,  100  /.,  L.  Mackenyj^ 
30  days,  on  W.  L.  CleUand ;  and  that,  when  paid,  they 
would  make  us  a  remittance.  Since  then  we  have 
not  heard  from  them  on  the  subject." 

The  following  letters  afterwards  passed  betweeo 
the  parties.  The  Respondents  wrote  to  Messrs. 
Coutts  and  Co.,  on  the  20th  November  1830,  a  lett^ 
to  this  eflPect : — 

"  By  your  letter  of  21st  August,  you  informed  os 
that  you  had  been  advised  of  the  acceptance  of  the 
bill  on  Mr.  CleUand,  Calcutta,  p.  100/.,  but  had  not 
received  a  remittance  for  the  amount.  The  owner 
of  the  bill  called  on  us  a  few  days  ago  to  inquire  if 
any  remittance  has  since  been  made." 

On  the  30th  of  November  1830,  the  Respondents 
wrote  to  Mr.  Mackersy  : — 

**  Messrs.  Ram^ays,  Bonars,  and  Co.,  with  compli- 
ments to  Mr.  Mackersy,  in  reply  to  their  inquiry, 
Messrs.  Coutts  and  Co.  write :  '  We  have  not  received 
any  farther  advice  from  Calcutta  regarding  the  bill 
on  W.  L.  CleUand  for  100  /.' " 

Here  the  matter  rested  for  some  months,  at  the 
end  of  which  time  the  Respondents  wrote  to  Messrs. 
Coutts  and  Co.  a  letter,  dated  15th  J%dy  1831,  in 
which  they  said : — 

*^  Mr.  L.  Mackersy  has  again  been  inquiring  of  us, 
whether  you  have  yet  received  payment  of  his  draft 


CASES  IN  THE  HOUSE  OF  LORDS.  821 

on  Mr.  Clellandj  pro  100/.,  remitted  you  on  12th        1843. 
August  1829.    Be  so  good  as  to  inform  us  if  you  have   mackersy 
had  any  information  from  India  on  the  subiect."  ^    ^- 

The  Respondents,  on  the  21st  July  1831,  sent  to 
Mr.  Mackersy  the  result  of  this  second  inquiry: — "We 
have  received  no  communication  from  Calcuttaj  pro 
100/.  on  W.  L.  Clelland^  which  was  forwarded  for 
collection  to  Palmer  and  Co..  If  we  should  not  soon 
hear  from  their  assignees,  we  will  take  an  opportu- 
nity of  writing  them  on  this  subject." 

"  Messrs.  Ramsay,  Bonars,  and  Co.'s  compliments 
to  Mr.  Mackersy,  and  send  above  an  extract  from 
Messrs.  Coutts  and  Co.'s  letter  by  last  post,  in  reply 
to  their  inquiry  about  the  bill  on  Mr.  Clelland^ 
Calcutta:' 

Mr.  Mackersy,  on  lOth  February  1832,  sent  to  the 
Respondents  the  second  bill,  which  forms  the  subject 
of  the  present  case.  It  was  accompanied  with  a  note 
to  the  following  effect : — 

"  I  beg  leave  to  enclose  draft  (first  and  second  of 
exchange)  on  fV.  L.  Clelland,  of  Calcutta,  dated  9th 
current,  at  30  days'  sight,  pro  100/.;  which  be  so 
good  as  forward  for  payment. — 10th  February  1832." 
The  Respondents  acknowledged  the  sending  of  this 
second  bill  in  the  following  terms : — "  We  have  your 
letter  of  yesterday,  covering  your  draft  at  30  days  on 
W.  Clelland,  of  Calcutta,  pro  1 00  /. ;  which  we  will 
forward  for  payment,  and  at  maturity  place  to  your 
credit." 

The  Respondents  transmitted  this  second  bill  to 
Messrs.  Coutts  and  Co.,  enclosed  in  the  following 
note ; — "  Enclosed  is  Mr.  Lindsay  Mackersy's  bill  on 
William  L.  Clelland,  Calcutta,  at  30  days,  for  100/. ; 
which  we  will  thank  you  to  get  forwarded  for  pay- 
ment, advising  us  when  the  amount  is  received. 
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184a.        Please  inform  us  if  you  have  yet  had  any  communi- 
Mackerst    ^^*^^°  fr^™  ^^^  assignees  of  Messrs.  Palmer  and  Co. 
V.  relative  to  the  similar  bill  on  Mr.  Clelland,  pro  100/., 

forwarded  for  payment  in  August  1829/' 

Messrs.  Coutts  and  Co.  sent  this  second  bill  to 
Messrs.  Alexander  and  Co.,  their  new  agents  at  Cd- 
cuttaj  whom  they  likewise  requested  to  make  inquiry 
as  to  the  fete  of  the  former  bill,  29th  February  1832. 

On  4th  December  1832,  Messrs.  Coutts  and  Co.  re- 
ceived a  letter  from  Alexander  and  Co.,  dated  10th  Juhf 
1832,  acknowledging  the  receipt  of  the  second  bill, 
and  communicating  information  from  the  assignees  of 
Palmer  and  Co.,  to  the  effect  that  the  first  bill  had 
been  paid  to  Palmer  and  Co.  on  22d  January  1830, 
and  that  the  amount  was  held  by  the  assignees  for 
Messrs.  Coutts  and  Co. 

Messrs.  Coutts  and  Co.  immediately  transmitted 
this  intelligence  to  the  Respondents,  who  again  com- 
municated it  to  Mr.  Mackersyy  by  the  following 
letter : — 

"  We  have  the  pleasure  of  sending  you  the  above 
extract  of  a  letter  from  Messrs.  Coutts  and  Co.,  re- 
ceived last  post,  giving  an  account  of  the  bill  on  Mr. 
Lennox  Clellandy  Calcutta^  given  to  us  for  negoti- 
ation by  you  in  August  1829.  When  the  amount  is 
received,  we  will  advise  you." 

"  We  have  received  this  day  (4th  December  1832), 
from  Calcutta,  a  reply  to  our  inquiry  regarding  the 
bill  drawn  10th  August  1829,  by  Lindsay  Mackersj 
on  W.  Z.  Clellandf  pro  100/.;  by  which  it  appears 
that  the  amount,  s.  rupees  1,089.  12.  6.,  will  be  paid 
on  our  order.  We  shall  send  out  immediately  the 
required  instructions  for  remittance  to  us." 

Mr.  Mackersy  wrote,  in  answer,  to  the  Respondents 
as  follows : — **  I  feel  obliged  for  the  information  con- 
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tained  in  your  letter  of  yesterday.   You  will  of  course        1848. 
take  care  that  interest  from  the  time  at  which  bills  on    mackbkst 
India  are  usually  paid  here,  be  also  recovered,  as  my  *'• 

correspondent  cannot  be  made  to  suffer  on  account  of 
the  failure  of  Messrs.  Cautts  and  Co.'s  correspondents. 
The  bill  was,  I  take  for  granted,  paid  when  due  by 
Mr.  Clelland.  I  have  an  impression  indeed  that  he 
advised  me  of  the  circumstance,  and  shall,  if  neces- 
sary, look  through  my  letters  to  ascertain  the  fact,  or 
write  to  him  on  the  subject.  I  shall  be  glad  to  hear 
from  you  when  you  have  advices  of  the  payment  of 
my  other  bill.  With  your  permission  I  shall  leave 
the  balance  of  my  cash  account  unsettled  till  then, 
but  should  you  have  any  objections,  it  can  be  paid  up 
whenever  you  wish  it.'* 

The  Respondents  having  received  no  tidings  of  the 
actual  recovery  by  Messrs.  CoutU  and  Co.,  during 
the  year  1833,  of  the  proceeds  of  either  of  the  bills, 
they  wrote  to  Messrs.  Cautts  and  Co.,  on  11th  Feb- 
rimry  1834,  as  follows: — 

"By  vour  letter  of  4th  December  1832,  you  in- 
formed us  that  the  amount  of  Z.  Mackersy*s  bill  on 
W.  L.  Clelland,  of  10th  August  1829,  100/.,  being 
8.  rupees  1089.  12.  6.,  was  to  be  paid  in  Calcutta  to 
your  order,  and  that  you  would  immediately  forward 
the  necessary  instructions  for  the  remittance  of  this 
sum.  Be  so  good  as  inform  us  if  you  have  had  advice 
of  this  remittance ;  also  if  you  have  been  advised  of 
the  payment  of  a  similar  bill^ra  100/.,  sent  you  for 
negotiation  by  our  letter  of  11th  February  1832/' 

Messrs.  Coutts  and  Co.  answered,  "  We  have  heard 
nothing  from  Calcutta  regarding  the  bill  on  Mr. 
fV.  L.  Clelland.— 14th  February  1834." 

The  account  current  kept  by  Mr.  Mackersy  with 
the    Respondents   was  in   the  meantime  open,   and 

VOL.  IX.  3  I 
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1S4S.       transactions  taking  place  upon  the  account,  and  which 
Mackssst    transactions  were  entered   in  the   pass-book   in  the 
^'  ordinary  form. 

Upon  14th  March  1834,  the  Respondents  wrote 
Mr.  Mackersj/y  in  regard  to  the  account  current  and 
the  India  bills,  as  follows: — 

"  We  were  favoured  with  your  letter  of  the  11th 
instant,  and  agreeably  to  your  request  send  herewith 
your  pass-book,  which  has  been  lying  with  us.  The 
interest,  you  will  observe,  was  added  to  the  amooot 
on  31st  January  last,  when  the  sum  due  by  you  was 
187/.  4i.  11  (2.,  and  was  carried  to  your  debit  in  a  new 
account.  If  correct,  be  so  good  as  sign  and  return  to 
us  the  enclosed  order  for  the  amount.  Having  can- 
celled our  receipts,  we  herewith  return  your  vouchei*. 
In  reply  to  your  inquiry  as  to  the  bills  on  the  late 
Mr.  Clelland,  of  Calcutta^  we  are  sorry  to  have  to  say 
that  no  remittance  on  account  of  them  has  been  re- 
ceived by  Messrs.  Coutts  and  Co.  We  wrote  them, 
we  may  observe,  on  this  subject,  on  the  11th  Feb- 
ruary last,  and  their  reply  was,  'We  have  heard 
nothing  from  Calcutta  regarding  the  bills  on  Mr. 
IV.  L.  Ckllandr' 

Mr.  Mackersy  retained  the  pass-book,  but  delayed 
sending  the  order  for  the  balance  until  the  7th  April 
1834,  when  he  transmitted  the  order  to  the  Respond- 
ents, accompanied  with  the  following  note: — 

"  I  have  to  apologise  for  not  sooner  returning  the 
enclosed  order  for  187/.  4  5.  llrf.,  being  the  balance 
due  on  my  account  with  you,  without  reference  to  my 
two  bills  on  late  Mr.  Clelland  for  100/.  each,  and 
interest  thereon. 

"  I  am  surprised  to  learn  that  no  remittance  in  pay- 
ment of  either  of  these  bills  has  yet  reached  Messra. 
Coutts  and  Co.,  as  by  your  letter  of  17th  December 
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1832,  you  sent  me  an  extract  from  a  letter  of  theirs,        1848. 

mentioning  that,  by  advices  from  Calcuttay  the  amount    mackbkst 

was  ready  to  be  paid  to  their  order.     You  will,  of    ^    ^' 

,  ,       .  -11  in        Ramsats. 

course,  take  care  that  interest  is  duly  accounted  for 

on  those  bills,  which  were  paid  by  my  correspondent 

at  the  time,  and  the  non-remittance  of  which  for  so 

long  a  period  has  arisen,  I  presume,  solely  from  the 

failure  of  Messrs.  Coutts'  agent  in  Calcutta.     This  is 

the  more  necessary  as  I  have  to  account  with  minors, 

who  are  but  slenderly  provided  for." 

Alexander  and  Co,  failed  before  they  received 
Messrs.  Couff^  and  Co/s  authority  to  obtain  the  pro- 
ceeds of  the  first  bill  from  the  assignees  of  Palmer 
and  Co.  Alexander  and  Co.  had,  however,  got  pay- 
ment of  the  second  bill  from  Mr.  Clelland  before  the 
bankruptcy. 

This  state  of  matters  was  communicated  to  the  Re- 
spondents by  Messrs.  Coutts  and  Co.  in  June  1834; 
and  the  Respondents  immediately  put  Mr.  Mackersy 
in  possession  of  the  information  received  from  Coutts 
and  Co. 

Mr.  Mackersy  wrote  to  the  Respondents  on  30th 
Jmie  1834,  and  intimated  his  intention  to  claim  the 
contents  of  the  bills  from  the  Respondents;  but  he 
died  in  the  month  of  December  1834,  without  actuallv 
taking  any  proceedings. 

Mr.  Al acker sy  was  succeeded  in  his  property  by 
his  brother,  the  present  Appellant,  Mr  William 
Mackersy. 

The  Respondents  continued  their  correspondence 
with  Messrs.  Coutts  and  Co.  regarding  the  bills,  and 
in  the  beginning  of  November  1835  received  a  letter 
from  Messrs.  Coutts  and  Co.  intimating  that  the  pro- 
ceeds of  the  first  bill  had  been  actually  realized  by 
them  through  their  new  agents  in  Calcutta^  Messrs. 
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V. 
lU  If  SAYS. 


1^^-       GUlanders  and  Co.     In  the  accounts  furniBhed 
MaokbbsyI  the  Indian  houses,  or  by  the  accountants  on  tfa 
bankruptcy,  interest  appeared  to  have  been  r^ula 
calculated  and  allowed  on  the  bills. 

This  information  was  forthwith  communicated 
the  Appellant,  by  the  following  letter  from  the  I 
spondents : — '^  We  have  to  inform  you  that  Mess 
Coutti  and  Company  now  advise  us  that  they  ha 
received  the  proceeds  of  the  bill  pro  100/.  on  AJ 
W.  L  Clellandj  of  Calcutta,  handed  to  us  by  your  Ii 
brother,  Mr.  Lindsay  Maekersy,  for  negotiation,  ai 
forwarded  to  India  in  1S29;  amount  -  £.106  16 
This  sum  accordingly,  less  commission 

in  London        -         -  £.     1     —     — 
And  postages        -         -  14     6  2    4 


Being         ....    £.104  11 
we  have  placed,  of  this  date,  to  the  credit  of  yoi 
late  brother's  account." 

In  June  1836,  the  Respondents  claimed  a  c« 
balance  from  the  Appellant  upon  his  late  brothei 
account.  This  balance  he  insisted  ought  to  be  redoo 
by  the  amount  of  the  second  bill  and  interest,  but  Ui( 
refused  to  make  the  deductioa. 

On  the  13th  October  1836,  the  Respondents  in^ 
tuted  proceedings  against  the  Appellant  for  payiii€ 
of  the  balance  due  upon  the  cash  account^  amountu 
as  at  11th  May  1836,  to  97/.  19s.  11  d. 

The  Appellant  put  in  pleas  to  the  following  effect: 
1st.  That  the  pursuers  were,  in  the  circumstances  cc 
descended  on,  liable  to  the  defender's  brother  for  t 
interest  on  the  first-mentioned  India  bill  as  clainu 
as  also  for  the  principal  sum  contained  in  the  seooi 
biH  and  interest ;  and  the  balance  sued  for  is  therel 
extinguished. — 2d.  That  at  least  the  pursuers  we 


V, 

Ramsats. 
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and  are  bound  to  show  that  said  sums  of  interest  and  1848. 
principal  have  not  been  recovered  by  their  correspon-  mackerst 
dents  and  themselves,  and  that  due  diligence  was  used 
in  these  transactions  by  them  and  their  correspondents, 
and  to  furnish  the  defender  with  documents  and  infor- 
mation sufficient  to  enable  him  to  recover  what  was 
due  on  the  said  bills;  and  the  defender  is  in  the  meaa- 
time  entitled  to  retention  of  the  sum  sued  for. 

To  these  two  pleas  the  Respondents  replied, — 
**  The  pursuers  are  not,  under  the  circumstances  con- 
descended on,  responsible  for  any  part  of  the  loss 
which  has  arisen,  or  yet  may  arise,  upon  the  India 
bills  referred  to  by  the  defender." 

The  Appellant  afterwards  added  to  the  -record  the 
following  plea  : — "  Under  the  circumstances  now  dis- 
covered, it  is  sufficiently  established  that  the  pursuers, 
and  those  for  whom  they  are  answerable,  did  not 
employ  due  diligence  in  recovering  the  sums  of  money 
in  question,  and  they  are  thus  liable  to  make  good  the 
deficiency  thence  arising." 

The  Respondents  replied  that, — "  The  pursuers  are 
not  liable  for  any  alleged  negligence  or  irregularity 
on  the  part  either  of  CoutU  and  Co.,  or  of  the  Indian 
agents,  in  respect  the  pursuers  fiiUy  discharged  their 
duty  by  timeously  transmitting  the  bills  to  Coutts  and 
Co.,  with  proper  directions  as  to  the  purpose  of  their 
transmission,  and  have  given  the  defender  credit  for 
all  the  sums  actually  received  by  them  on  account  of 
the  bills." 

The  defence,  however,  principally  relied  upon  by 
the  Appellant  on  the  argument,  was  that  involved  in 
his  original  pleas,  viz. — ^That  the  Respondents  became 
responsible  for  the  contents  of  both  bills  from  the  time 
at  which  they  were  respectively  paid  by  the  acceptor 
in  India^  and  that  consequently  the  Respondents  were 
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,^f^  now  bound  to  give  credit  for  the  whole  amount  of  the 
Maokbrst  second  bill,  together  with  interest  upon  the  first  bill. 
Ramsats.  '^^^  Respondents  maintained  that  this  plea  was 
inconsistent  with  the  true  nature  of  the  arrangement 
under  which  they  received  the  bills  from  Mr.  Jfacikngf, 
it  being  clear  from  the  correspondence  that  tbgr 
merely  took  the  bills  for  the  purpose  of  negotiation, 
and  upon  the  understanding  that  thej  were  to  be 
chargeable  only  for  the  proceeds  of  the  bills  when 
actually  paid  to  them  or  to  their  immediate  agents 
Messrs.  Coutts  and  Co. ;  and  they  likewise  founded 
upon  a  prior  judgment  in  a  similar  case  between 
Miss  Campbell  and  the  Royal  Bank  of  Scotland  (a). 

The  Lord  Ordinary  (Lord  Cockburn\  on  the  21st 
jD^cemier  1839,  pronounced  an  interlocutor  sustaining 
the  Appellant's  defence.  He  appended  the  follo?ring 
note : — 

•*  Note. — ^The  pursuers  found  on  the  case  Camfhdl 
against  The  Royal  Bank,  as  lately  decided  by  Lord 
Moncrieff.  The  Lord  Ordinary  could  not  venture  to 
differ  from  a  deliberate  judgment  pronounced  by  that 
Judge  on  such  a  matter,  without  the  greatest  diffidence 
and  reluctance.  But  in  one  vital  fact  the  two  ques- 
tions are  essentially  different.  It  appears  from  Lord 
Moncrieff'^  interlocutor  and  note  (which  are  all  that 
the  Lord  Ordinary  has  seen  of  that  case),  that  the  bill 
there  was  given  to  the  bank  simply  and  exclusively 
for  the  gratuitous  purpose  of  being  negotiated.  It 
was  more  an  office  of  friendship  than  anything  else 
that  the  bank  undertook.  Lord  Moncrieff  was  of 
opinion,  that  in  these  circumstances,  there  being  no 
blame  attached  to  the  negotiators,  the  money  which 
was  lost  in  the  hands  of  the  person  whom  they  reason- 
ably and  prudently  employed  in  Calcutta^  perished  to 
the  owner. 

ifiL)  2  Dunl.  k  Bell,  1010. 
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"  But  here  the  defender  (or  hi8  author)  was  the       184«. 

debtor  of  the  pursuers,  and  they  took  from  him  two   maokersy 

bills  on  Calcutta,  on  account  of  his  debt,  statin":,  *  We     ^    ^• 

Ramsays. 
shall  forward  them  for  payment,  and,  at  maturity, 

place  to  your  credit.'  They  sent  the  bills  to  India 
through  the  house  of  Coutts  and  Co.  of  London ;  the 
intervention  of  which  house,  however,  makes  no  differ- 
ence in  the  case,  because  Coutts  and  Co.  were  employed 
solely  by  the  pursuers,  and  were  the  agents  as  much 
as  the  persons  in  Calcutta  to  whom  Coutts  and  Co.  sent 
the  bills.  These  were  matters  with  which  the  defender 
had  no  right  to  interfere.  He  had  given  two  bills  on 
account  of  his  debt ;  the  creditors  took  these  bills  and 
engaged  to  negotiate  them,  for  which  negotiation 
both  they  and  their  foreign  agent  charge  commission: 
now  both  bills  were  paid  to  persons  empowered  by  the 
pursuers  through  Coutts  and  Co.  to  receive  payment; 
at  that  moment  the  law  placed  them  to  the  credit  of 
the  defender.  But  the  interest  of  the  first  bill,  and 
both  principal  and  interest  of  the  second,  were  lost  in 
the  hands  of  the  Indian  agents,  who  failed  after  re- 
ceiving payment,  but  one  of  them  not  till  about  five 
months  thereafter. 

"The  Lord  Ordinary  thinks  ihat,  whatever  the 
pursuers  may  make  of  Coutts  and  Ca,  the  loss  in 
settling  between  them  and  the  defender  must  fall 
upon  them.  The  substance  of  the  opposite  plea  is, 
that  he  had  no  right  to  be  credited  with  the  contents 
of  the  bill  till  they  reached  maturity,  and  that  they 
could  only  do  so  by  the  money  reaching  the  pursuers. 
In  one  view  this  is  not  sound,  but  in  another  it  is, 
for  the  money  did  reach  the  pursuers  when  it  was 
paid  to  their  agents. — (Initialed)  £L  C* 

The  Respondent  carried  this  interlocutor  before  the 
Inner  House,  where  it  was  reversed,  and  the  Court 
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1848. 
Mackbbst 

V. 

Ramsays. 


by  two  interlocutors  gave  judgment  for  the  Re^ 
deuts.     The  present  appeal  was  then  brought* 

Mr.  Kelltfj  for  the  Appellant : — The  Responden 
here  received  the  bill  according  to  the  contract  coi 
tained  in  the  letter  in  which  it  was  transmitted  I 
them.  The  Respondents  transmitted  it  to  Cord 
and  Co.,  who  thus  became  their  agents  for  the  poi 
pose  of  forwarding  the  bill  to  India  to  get  it  paii 
Cautts  and  Co.  transmitted  the  bill  to  Alexander  an 
Co.,  who  did  actually  receive  the  money  in  Augui^ 
1832,  and  placed  it  to  the  credit  of  Cautts^s  hoos^ 
This  was  a  payment  of  the  bill  to  Coutts  and  0 
The  subsequent  failure  of  Alexander  and  Co.  coul 
make  no  difference  in  this  state  of  circumstance 
Mackerey  is  not  the  person  on  whom  the  loss  muj 
fall.  There  was  no  privity  whatever  between  hii 
and  any  subordinate  agent  whom  his  bankers  migl 
employ.  When  Ramsay  and  Co.  received  this  bill  i 
the  course  of  their  business,  they  were  bound  to  pr^ 
sent  it  for  payment,  and  when  so  presented  by  tl 
person  they  employed,  he  became  their  agent;  ai 
there  being  a  privity  between  them  and  Couits  ai 
Co.,  the  receipt  by  the  latter  was  a  receipt  by  the 
to  Macher$ys  use.  The  first  question  here  is,  whetb< 
Alexander  and  Co.  were  the  agents  of  McLcker^ 
They  were  not.  The  law  is  clearly  settled,  that  wh^ 
authority  is  given  to  an  agent  to  conduct  a  particul 
business,  if  he  employs  sub-agents  they  become  t 
agents,  and  not  the  agents  of  the  principal.  Pd 
on  Principal  and  Agent  {b).  The  doctrine  there 
supported  by  several  cases.  He  says,  "an  inferi 
agent  is  only  accountable  to  his  immediate  emplovi 
and  not  to  the  principal;''  Carttvrigkt  v.  Hatelvv 
(6)  P.  49.  (c)  1  Vee  jun.  292. 
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The  case  of  Pinto  v.  Santos  {d)  is  to  the  same  effect.        i848. 
There  is  another  case,  Schmaling  v.  Thomlinaon  (e),    macmmt 
where  ^.,  employed  by  the  defendants  to  transport  goods  v. 

to  a  foreign  market,  delegated  the  entire  employment 
to  the  plaintiff,  who  performed  it  without  the  privity 
of  the  defendants ;  it  was  held,  that  as  there  was  no 
privity  between  the  parties,  the  action  for  services  ren- 
dered as  between  those  parties  could  not  be  maintained. 
Macdonald  v.  Macdonald  (/)  proceeded  on  a  similar 
principle.  In  that  case  Dr.  Macdonald  died  in  India. 
The  defendant  interested  himself,  so  far  as  appeared, 
gratuitously,  to  recover  his  assets  for  the  sister  of  the 
Doctor.  The  funds  were  remitted  from  India  to  Han» 
nay  and  Co.,  who  failed.  The  defendant  employed 
his  agent  to  recover  the  money.  The  agent  did 
recover  it,  but  instead  of  transmitting  it,  gave  promis« 
sory  notes  to  the  defendant,  as  if  he  had  received 
value  from  the  defendant.  The  agent  became  bank- 
rupt, and  the  notes  were  dishonoured.  The  Court 
held  that  the  money  ought,  as  soon  as  recovered,  to 
have  been  remitted  to  the  sister,  and  that  the  defend- 
ant made  himself  liable  as  mandatory  or  negotiarum 
gestoTf  by  letting  it  go  into  the  hands  of  his  own 
agent,  and  taking  notes  for  the  amount  payable  to 
himself.  It  is  clear  on  these  authorities  that,  in  order 
to  create  liability,  there  must  be  a  direct  privity  ex- 
isting between  the  parties ;  and  where  such  privity 
does  not  exist,  neither  agency  nor  liability  can  be 
created.  It  is  true  that  he  had  there  taken  bills,  and 
at  long  dates ;  that  circumstance  does  not  exist  here. 
But  here  Alexander  and  Co.  passed  the  amount  of 
the  bill  in  account  with  Coutts  and  Co.  to  their  credit, 
and  under  circumstances  that  gave  Mackersy  no  con- 

(</)  5  Taunt.  447.  (e)  6  Taunt  147. 

(/)  Hume  a  Collection,  344. 
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Jfjf;,       trol  over  it.     The  rule,  therefore,  to  be  deduced  from 
Mackkbst    these  authorities  applies  here;  namely,  that  as  soon  as 
Rams'ats.    r^eived,  the  money  ought  to  have  been  immediately 
remitted;  and  as  it  was  not  so  remitted,  the  loss  could 
not  fall  on  the  principal  in  the  transaction  ;  Thomstm 
y.  Logan  (g).     There  the  employment  was  that  of  a 
wine-cooper,  who  employed  a  sub-agent,  who  mis- 
managed the  wine  placed  under  his  care,  and  the 
agent  was  there  held  liable  for  the  mismanagement 
by  the  sub-agent.    So  that  in  all  these  cases  this  prin- 
ciple has  been   observed,   that   where   one  employs 
another  to  transact   a  particular   business,   and  he 
employs   others,  they  are  his  agents,   and  not  the 
agents  of  the  principal.     There  is  no  privity  between 
them,   the  sub-agents   and    the   original    employer. 
Applying  that  principle  to  the  present  case,  it  is  clear 
that  when  this  bill  was  placed  in  the  hands  of  Ramsayij 
they  became  the  parties  liable,  and  on  their  employ- 
ing sub-agents,  they  became  liable  for  the  failure  of 
the  sub-agents,  and  that  the  Appellant  is  not  liable 
1o  bear  the  loss.     If  that  was  not  so,  this  inconsis- 
tency would  follow,  that  he  would  be  bound  to  take 
the  consequences  of  the  acts  of  the  sub-agents,  though 
if  he  had  been  personally  present  in  India  he  would 
not  have  been  entitled  to  take  the  money  out  of  their 
hands.     Suppose  the  case  of  a  sum  of  money  drawn 
for  by  a  gentleman  at  York  on  his  debtor  in  London. 
Suppose  the  gentleman  draws  in  favour  of  his  banker 
in  York,  and  the  banker  acknowledges  the  receipt  of 
the  bill,  and  says  he  will  place  it  to  the  credit  of  the 
gentleman.     Suppose  that  banker  remits  it  to  Londim 
bankers,  to  present.     Suppose  the  bank  in   London 
failed  six  months  after  the  payment  of  the  bill,  the 
York  banker  would  be  liable  to  the  customer ;  for  if 
{g)  July  16,  1764;  5  Brown'a  Sup.  254. 
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the  gentleman  bad  come  to  London  and  asked  the        1848. 
London  bankers  for  the  money,  the  London  bankers    maojebbsy 
would  say  that  they  knew  him  not,  and  had  nothing  *'• 

to  do  with  any  one  but  the  York  bankers. — [Lord 
Campbell :  More  will  depend  on  the  correspondence 
and  the  mode  of  dealing,  than  on  any  general  prin- 
ciple.]— Then  refer  to  the  correspondence.  Look  at  the 
letter  11  Feb.  1832.  That  shows  that  the  bill  was  to  be 
placed  to  Mackersy^  credit  only  when  the  bill  had 
arrived  at  maturity.  This  is  confirmed  by  the  letters 
to  CouttSy  requesting  advice  when  the  amount  is  re- 
ceived. Mackersy  has  nothing  to  do  with  the  course 
of  business  between  Ramsay  and  Coutts,  or  their 
agents ;  he  could  only  look  to  Ramsay  and  Co.  All 
that  he  has  to  do  is  to  see  what  is  the  contract  between 
him  and  them.  Now  they  undertake  to  place  the  bill 
to  his  credit  on  the  day  when  they  receive  advice  that 
the  money  has  been  received.  The  contract  therefore 
was,  that  this  bill  being  delivered  by  Mackersy  to 
Ramsay  and  Co.,  Mackersy  was  entitled  to  credit 
from  them  the  moment  when  the  money  was 
known  by  Ramsay  to  have  been  received  by  any  of 
their  agents  or  sub-agents.  The  first  letter  shows 
the  nature  of  the  transaction  in  its  origin. — [Lord 
Campbell:  When  the  bill  is  received,  and  Ramsay 
and  Co.  inform  Mackersy  of  it,  is  he  entitled  to  be 
credited  for  it  from  the  day  of  actual  payment.]  —He 
is. — [Lord  Campbell:  Then  are  Ramsey  and  Co.  to 
be  liable  for  the  intermediate  interest  ?] — They  are. 
The  agents  here  were  paid  agents,  and  that  distin- 
guishes this  case  from  that  of  Campbell  v.  The  Bank 
of  Scotland^  relied  on  by  the  Respondents  in  the 
Court  below.  In  Paley  on  Principal  and  Agent  (A), 
it  is  said,  "agents  are  not  only  responsible  for  the  per- 

(A)  P.  5. 
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184S.  formance  of  these  duties  in  their  own  perscms,  hot  are 
Macubst  sureties  for  those  whom  they  themselves  employ  in  the 
^*  execution  of  the  service  they  undertake  ;'*  and  Lord 
Norih*s  case  (i)  is  cited.  That  case  is  to  this  effect: 
The  Chancellor  of  the  Augmentations  delivered  a 
bond,  which  he  had  taken  for  the  Queen  by  virtue  of 
his  office,  to  his  servant,  to  hand  it  over  to  the  cle^ 
of  the  Court  who  had  the  charge  of  the  bonds  and 
specialties  of  the  Crown  ;  the  servant  conspired  with 
the  obh'gors,  and  cancelled  the  bpnd ;  his  master  was 
held  chargeable  to  the  Queen  for  it,  and  upon  this 
ground,  that  he  was  answerable  to  the  Qaeen  for  the 
act  of  his  servant,  who  was  his  agent  and  not  the 
Queen's.  The  authority  of  that  case  has  never  been 
doubted,  and  it  is  decisive  of  the  present. 

Mr.  €r.  Willmore^  on  the  same  side : — There  was 
no  privity  here  between  the  Appellant  and  Messn. 
Alexander.  The  Appellant,  therefore,  had  no  rights 
capable  of  being  enforced  as  against  them,  and  con- 
sequently could  not  be  affected  by  their  failure.  The 
rule  that  a  sub-agent  is  accountable  to  the  agent  only 
and  not  to  the  principal,  because  there  is  no  privily 
between  them,  is  distinctly  stated  in  Story  on  Principal 
and  Agent  (Zr),  where  it  is  said  that,  *^  on  a  principle 
connected  with  the  want  of  privity,  a  sub-agent  is  ac- 
countable to  the  superior  agent  who  has  employed  him, 
and  not  generally  to  the  principal."  In  Stephens  ?. 
Badcock  (/)  an  attorney  had  been  employed  to  collect 
certain  sums  of  money.  The  attorney  went  from  home, 
and  in  his  absence  the  debtor  paid  the  money  to  a 
clerk  of  the  attorney;  the  attorney  himself  absconded; 
the  client  brought  an  action  against  the  clerk;  but 
the  Court  held  that  the  action  would  not  lie,  for  that 

(0  Dyer,  161.  (k)  C.  7,  8.  217. 

(/)  3  Barn.  &  Ad*  354. 
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there  was  no  privity  between  the  client  and  the  clerk.  1848. 
Cull  V.  Backhouse  (m)  is  a  case  to  the  same  effect,  maokersy 
The  Court  there  held  that,  as  there  was  no  privity  ^• 
between  the  principal  and  sub-agent,  the  latter  could 
not  maintain  an  action  against  the  former  for  the 
work  performed  and  money  expended.  There  is  no 
such  distinction  as  the  Court  below  supposed  between 
the  cases  where  a  party  is  compelled  to  employ  an 
agent,  and  where  he  need  not  have  done  so.  That  was 
the  very  case  of  Schmaling  v.  Thomlinson.  A  country 
attorney,  it  is  known,  will  not  come  up  to  London  to 
perform  the  business  in  which  he  is  employed ;  it  is 
known  that  he  will  employ  an  agent,  although  there 
is  no  absolute  necessity  for  such  employment.  That 
agent  is  not  liable  to  the  client,  though  the  injury 
from  which  the  client  may  suffer  may  be  the  act  of  the 
London  agent,  and  not  of  the  country  attorney.  There 
can  be  no  distinction  in  the  liability  of  the  banker, 
as  to  bills  which  he  collects  in  town  by  his  ordinary 
clerks,  and  those  which  he  collects  in  distant  towns 
by  the  means  of  pei*sons  residing  there.  In  Matthews 
V.  Haydon  (n)  a  client  desired  his  attorney  to  get  the 
amount  of  a  bill ;  that  attorney  employed  another ; 
the  clerk  of  the  second  attorney  received  the  money 
and  handed  it  to  his  master.  The  client  brought  an 
action  against  the  first  attorney.  It  was  attempted 
there  to  be  maintained  that  the  act  of  the  sub-agent 
did  not  operate  to  fix  the  liability  on  the  superior ; 
but  Lord  Kenyon  said,  **  Where  a  person  authorizes 
another  to  receive  money  for  him,  payment  to  the  party 
so  authorized  is  payment  to  the  principal.  In  this 
case  the  defendant  empowered  Dale  to  receive  the 
money  for  him,  by  delivering  to  him  the  bill  of  ex- 
change ;  and  it  being  proved  to  have  come  to  Dale^s 
(m)  6  Taunt.  148,  n.  (m)  2  E»p.  Rep.  509. 
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I84d.        hand,  it  shall  not  be  allowed  to  the  defendant  to  dis- 
Maokbrsy    P"^^  ^^^  receipt  of  it."     That  authoritj'  is  distinct. 
^'  The  case  of  M' Vicar  v.  McGregor  (o)  is  also  in  point 

against  the  Respondents.    The  defendant  there  was  a 
merchant  in  Edinburgh,  who  advertised  for  employ- 
ment as  a  navy  agent.    In  that  character  he  obtained 
and  transmitted  to  Keith,  in  Loruion,  a  power  of  at- 
torney from  the  plaintiff  to  receive  money  from  the 
Navy  Pay  Office.     Keith  received  the  money,  kept  It 
two  years,  and  became  bankrupt.  The  argument  there 
raised  was,  that  there  was  no  fault  in  McGregor,  as 
it  was  necessary  to  employ  some  one  else  to  collect 
the  money  in  London.     But  the  Court  held  that  such 
an  argument  afforded  no  defence ;  for  that  if  a  person 
resident  in  Edinburgh  advertised  himself  as  a  navy 
agent,    and  undertook,  though  it  might  perhaps  be 
imprudently,  to  receive  money  in  London^  he  most 
be  answerable  for  the  conduct  of  all  who  where  em- 
ployed by  him  to  perform  the  business  he  had  unde^ 
taken.     If  the  Ramsay 8  had  failed,  they  would  hate 
claimed  this  money  as  part  of  the  assets  of  their 
estate  ;  their  assignees  would  have  held  it.    How  then 
can  it  be  said  that  they  would  have  had  this  right, 
and  yet  that,  on  the  failure  of  their  own  selected  cor- 
respondents, they  are  not  subject  to  responsibility  to 
their  customer? 

Then  as  to  the  contract.  They  accepted  the  em- 
ployment, and  by  their  letter  bound  themselves  to 
credit  the  Appellant  with  the  money  the  moment  the 
bill  was  paid.  But  if  the  contract  is  not  clear  from 
the  terms  of  their  own  letter,  the  construction  must 
be  given  against  them,  for  they  are  not  to  take  ad- 
vantage of  a  doubtful  expression  which  they  them- 
selves have  used.  But  the  language  is  not  doubtful: 
(o)  Hume's  CoUectioni  347. 
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it  does  not  mean  when  the  money  is  paid  into  their        1848. 

own  hands  in  Edinburgh,  but  when  the  bill  was  paid   mackbmt 

in  India.  "• 

Ramsats. 
The  words  of  the  second  letter  show  what  was  the 

contract  which  the  parties  entered  into.  It  was  a 
contract  in  which  the  Respondents  became  liable  to 
the  principal  as  his  agents,  and  in  that  character  took 
on  themselves  the  management  of  the  business  en- 
trusted to  them.  His  dealing  was  with  them  alone,  and 
from  them  he  is  entitled  to  look  for  payment  of  that 
money  which  they  must  be  taken  to  have  received. 

The  Lord  Advocate,  for  the  Respondents: — The 
contract  between  the  parties,  and  not  any  general 
rule  of  law,  must  decide  this  case.  The  expression 
"  when  paid "  is  ambiguous.  The  letters  show  that 
the  payment  spoken  of  is  the  payment  made  to 
Coutts  and  Co.  in  England.  In  all  of  them  the 
expression  "remittance"  is  used.  And  in  the  very 
last  letter  asking  for  information,  the  information 
required  is  what  had  been  done  with  Coutts,  not  what 
had  been  done  in  India  ;  and  the  answer  to  this  letter 
was  forwarded  by  Ramsay  and  Co.  to  the  Appellant. — 
[Lord  Campbell:  What  is  the  meaning  of  the  ex- 
pression used  by  Ramsay  and  Co.,  "  When  the  amount 
is  received,  we  will  advise  you?"] — When  it  is  re- 
ceived in  this  country,  and  Coutts  and  Co.  have  given 
credit  to  us,  Ramsay  and  Co. — [Lord  Campbell: 
Were  not  Coutts  and  Co.,  the  moment  they  received 
credit  in  account  from  their  correspondent  in  India, 
bound  to  give  credit  to  Ramsay  and  Co.?] — It  does 
not  appear  that  Coutts  and  Co.  ever  got  credit  for  the 
second  bill ;  and  there  is  no  averment  that  they  did 
so  get  credit.  On  a  consideration  of  all  the  letters 
which  show  the  nature  of  the  dealings  between  the 
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parties,  it  is  clear  that  they  were  only  liable  to  hai 
over  the  money  to  the  Appellant  when  they  receiv( 
it.  They  themselves  had  no  correspondents  in  Indi 
and  their  employment  of  other  persons  was  a  matt 
of  necessity.  That  circumstance  much  affects  tl 
question  of  their  liability*  Cautta  and  Co.  were  n 
to  account  to  Ramsay  and  Co*  till  Cautts  and  Co*  lu 
received  the  money,  and  Ramsay  and  Co.  were  then 
fore  not  liable  to  account  to  Mackersy  till  they  ha 
received  the  money  from  Ccutts  and  Co.  Seven 
cases  have  been  cited  to  show  that  when  an  agez 
employs  a  sub-agent,  the  principal  has  nothing  to  d 
with  the  latter.  The  general  principle  there  hu 
down  is  not  applicable  to  this  case.  The  contrac 
here  must  decide  the  liability  in  this  instance.  Tb 
cases  of  attomies  collecting  money  are  not  in  point 
In  them  the  attorney  employs  a  person  to  do  somethu) 
which  he  was  employed  to  do,  and  which  he  migb 
have  done  in  his  own  person  ;  but  the  circumstance 
here  rendered  it  impossible  for  Ramsay  and  Co*  t4 
perform  in  person  the  employment.  The  case  fron 
Baron  Hume%  Reports  is  not  in  point.  There  tb 
party  had  been,  through  his  own  negligence  or  wil 
fulness,  in  fault,  and  was  consequently  held  personally 
liable.  He  had  allowed  his  own  agent  to  retain  th( 
money,  and  had  made  the  debt  his  own  by  giving 
the  agent  credit  for  it,  receiving  from  him  bills  foJ 
the  amount,  and  those  bills  too  drawn  at  distant  dates 
so  that  the  principle  applicable  in  that  case  ¥ras  tfaa 
of  liability  wilfully  incurred,,  and  operating  wrong 
fully  on  the  interests  of  the  party  whose  affairs  th 
defendant  had  taken  in  hand.     The  case  of   CiffXf 

hell  v.  The  Bank  of  Scotland  is   ia    point. [Lon 

Campbell:  Was  that  case  brought  before  the  Inne 
House  ?] — It  was  not ;  it  appears  to  have  been  acqui 
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esced  in.  Lord  Cockbum  thinks  he  had  discovered  is^a. 
a  distinction.  What  is  that  distinction?  He  says,  Mackerst 
"In  one  vital  fact,  the  two  questions  are  essen-  r^msIys 
tially  different.  The  bill  there  was  given  to  the 
bank  simply  and  gratuitously  for  the  purpose  of 
being  negotiated.  It  was  more  an  office  of  friendship 
than  anything  else  that  the  bank  undertook.  Lord 
Moncrieff  was  of  opinion  that  in  these  circumstances, 
there  being  no  blame  attached  to  the  negotiators,  the 
money  which  was  lost  in  the  hands  of  the  person 
whom  they  reasonably  and  prudently  employed  in 
Calcutta,  perished  to  the  owner ;  but  here  the  defen- 
der was  the  debtor,  and  they  took  from  him  two  bills 
on  Calcutta  on  account  of  his  debt."  Where  did  he 
find  that  ?  No  such  fact  is  stated  in  the  evidence,  and 
the  whole  ground  of  the  supposed  distinction,  therefore, 
fails :  CampbelFs  case  is  consequently  decisive  of  this. 

[Lord  Cottenham : — If  Ramsays  had  received  this 
bill  in  money,  Mackerst/  could  not  have  demanded  it. 
By  contract  he  was  to  have  credit  for  it  in  account.] 

And  accordingly  the  account  was  settled  in  1834, 
and  these  bills  were  not  placed  in  it;  a  balance 
was  found  against  him,  and  he  gives  a  note  for  it : 
80  that  even  then,  by  his  own  admission,  the  Ramsays 
were  not  liable  on  these  bills ;  he  cannot  afterwards 
undo  the  effect  of  this  settlement  The  loss  was  one 
which  did  not  happen  from  the  negligence  or  miscon- 
duct of  the  Ramsays,  and  they  are  not  liable  to  make 
it  good.  The  interlocutors  of  the  Court  of  Session 
are  correct,  and  ought  to  be  affirmed. 

Mr.  PembertoTij  on  the  same  side : — This  case  is  not 
now  put  on  the  ground  of  negligence  in  omitting  to 
receive  the  money,  though  such  ground  is  put  in 
the  papers.     And  it  is  important  to  remember  this, 

VOL.  IX.  3  K 
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for  it  has  been  argued  in  this  House  that  the  Rami 
are  to  be  charged  on  the  ground  that  Coutts  and  < 
had  received  it.  The  record  raises  no  question  of  t 
kind.  The  question  is  not,  whether  Ramsay  and  < 
would  have  been  liable  on  account  of  the  money  hav 
been  actually  received  by  Coutts  and  Co, ;  but,  whetl 
the  money,  when  received  in  Indian  was  to  be  o 
sidered  so  completely  received  by  jRamsay  and  Co. 
to  make  them  at  once  liable  to  pay  it  over  to  the  Apf 
lant  ?  The  letters  which  constitute  the  contract  sh 
that  such  a  liability  was  never  imagined.  It  appe 
there  that  it  never  was  the  intention  of  JRamsaySj  i« 
received  the  bill,  or  of  Mackersy,  who  deposit 
the  bill,  to  treat  the  receipt  by  a  house  in  India 
the  receipt  by  Ramsays.  One  test  of  that  is  the  ti 
to  interest.  If  they  were  bound  by  the  first  recei 
they  were  liable  for  interest  from  the  time  of  i 
receipt  in  India ;  but  that  is  not  demanded  on  i 
record.  Interest  is  there  asked  from  the  time  wh 
without  negligence,  the  money  might  have  been 
ceived  in  England.  Here  was  a  second  bill,  the  subj 
of  a  second  contract ;  that  second  contract  shows 
nature  of  the  first,  and  does  not  allow  Mackersy  t 
to  insist  on  a  principle  of  law  on  which  he  had  ne 
before  founded  any  right  whatever.  It  is  not  sta 
as  a  fact  that  Ramsay  and  Co.  had  any  re^lar  coi 
spondent  in  India,  with  whom  their  dealings  n 
such  that  payment  to  that  correspondent  was  payni 
to  them.  Supposing  the  agents  in  Calcutta  had  h 
the  agents  of  the  Ramsays,  the  Appellant  would  h 
said,  in  answer  to  their  letter  in  which  they  exp 
their  belief  that  the  bill  will  be  paid,  **  Do  not 
me  that  it  will  be  paid,  but  get  the  money,  for  1 1 
you  responsible  for  getting  it  paid."  On  the  i 
trary,  he  writes  to  Ramsays  calling  fop  informati 
and  they  send  him    Coutts'a  answer  to  their  Ici 
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and  with  that  he  is  satisfied.    There  were  accounts       1843. 
settled  between  these  parties,  and  accounts  bearing   mackkrst 
interest  in  each  year, — [Lord  Cottenham :  They  state  ^'' 

that  the  bill  has  been  accepted,  but  there  is  no  state- 
ment that  it  has  been  paid.] — But  though  that  is  so» 
still  Mackersy  never  in  the  correspondence  treated 
the  Ramsays  as  persons  who,  on  their  own  respon- 
sibility, had  undertaken  to  get  the  bill  paid;  and 
Mackersy  never  once  answered  that  he  had  nothing 
to  do  with  Coutts  and  Co.,  but  that  the  Ramsays 
must  get  the  payment,  or  show  why  payment  had  not 
been  made.  Yet  such  is  the  case  now  made  in  this 
appeal. — ^[Lord  Campbell:  What  is  the  earliest  date 
at  which  Mackersy  was  informed  that  the  assignees 
of  Palmer  and  Co.  had  received  the  money  ?]  —There 
does  not  seem  to  be  any  notice  of  actual  payment ; 
but  on  7th  Dec.  1832,  Coutts  and  Co.  wrote  a  letter 
to  the  Respondents,  in  which  they  said  that  they  had 
received  information  that  the  bill  would  be  paid  to 
their  (^Coutts's)  order ;  and  added,  **  We  shall  send  out 
immediately  the  required  instruction  for  its  remit- 
tance to  us."  The  Respondents  communicated  this 
letter  to  the  Appellant,  observing,  "  When  the  amount 
is  received,  we  will  advise  you."  The  terms  of  this 
letter  show  in  the  clearest  manner  that  the  Respon- 
dents took  no  responsibility  on  themselves,  but  merely 
became  the  channel  through  which  communications 
passed  between  the  Indian  house  and  the  Appellant. 
The  peculiar  circumstances  of  the  parties  must  be 
remembered.  In  what  position  must  the  Ramsays 
have  considered  themselves  to  stand  when  they  re- 
ceived the  second  bill  ?  All  confidence  in  India  had 
been  destroyed.  Would  they  have  undertaken  the 
responsibility  if  they  were  to  be  held  liable  for  the 
acts  of  the  persons  in  India  with  whom  they  had  no 
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1843.       direct  correspondence,  and  over  whom  they  had  bo 
Mackersy   control?     No  suggestion  of  such  a  responsibility  was 
«»•  made  in  1830, 1831,  or  1832,  with  respect  to  the  first 

bill ;  and  the  second  was  received  on  the  same  terms 
as  the  first.  All  that  is  now  contended  for  is  that 
which  was  argued  on  and  decided  in  the  Court  below, 
that  when  the  money  was  received  in  India^  it  was  to 
be  considered  as  received  by  Ramsays.  That  is  not 
so  on  the  contract,  nor  on  the  record ;  interest  is  not 
demanded  from  that  date.  —  [Lord  Campbell:  The 
question  of  the  liability  to  interest  would  not  be  the 
test  of  liability  as  an  agent  in  receiving  money. — Lord 
Cottenham :  They  put  it  on  the  ground  that  the  re- 
ceipt by  Alexander  is  a  receipt  by  Coutts^  and  the 
moment  it  is  in  the  hands  of  Coutts  it  is  to  be  con- 
sidered in  the  hand  of  Rawway*.] — But  it  is  not  so 
alleged  on  the  record. — [Lord  Campbell :  But  if  such 
facts  are  stated,  and  so  stated  as  show  it  to  be  so  con- 
tended, is  not  that  sufficient?] — It  is  not.  The  varia- 
tion in  the  statements  on  the  record  materially  affects 
the  rights  of  the  parties.  Had  it  been  so  stated,  we 
might  have  required  Coutts  to  be  made  parties  on  the 
record,  and  have  had  our  remedy  over  against  them. 
But  the  Appellant  here  springs  over  Coutts^  and  tries 
to  hold  Rainsays  liable,  not  for  what  Coutts  had 
received,  or  for  money  ever  remitted  to  England  at 
all,  but  for  what  has  been  received  by  a  house  in 
India.  The  annual  accounts  between  these  parties 
are  wholly  inconsistent  with  the  claim  now  set  up. 
The  whole  dealings  between  the  parties  show,  that 
till  the  money  was  remitted  to  this  country,  Mackersy 
was  not  to  have  credit  for  it.  The  judgment  of  the 
Court  below  must  therefore  be  sustained. 

Mr.  Kelly y  in  reply : — ^The  Respondents'  arguments 
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on  the  record  cannot  be  sustained.     In  the  conde-       1843. 
scendence  it  is   distinctly  stated,   that  the   balance   mackebsy 
claimed  is  not  what  is  souffht  to  be  recovered  on  this    „     ^- 
demand    alone,   as   there  had    been  other  dealings 
between  the  parties  ;  and  in  the  closed  record  there  is 
a  distinct  declaration  that  the  pursuers  were  liable 
for  interest  on  the  first  bill,  and  for  the  principal  and 
interest  on  the  second  bill.     And  with  regard  to  that 
second  bill,  the  liability  of  the  Ramsays  is  sufficiently 
alleged  in  the  pleadings. 

The  other  side  has  not  attempted  to  answer  the 
cases  and  the  principle  of  law,  and  the  case  of  M^Vicar 
and  McGregor  especially  has  been  left  without  no- 
tice. If  that  case  is  law,  it  is  clear  that  the  receipt 
of  a  sub-agent  is  the  receipt  of  the  agent,  who  thereby 
becomes  responsible  to  the  principal.  The  principle 
of  the  case  is  satisfactorily  shown  in  the  illustration 
of  the  country  attorney  and  the  London  agent.  The 
practice  of  such  employment  is  so  clear,  that  if  the 
country  attorney  came  up  to  town  to  do  what  might 
be  done  by  a  London  agent,  the  costs  thus  needlessly 
incurred  would  not  be  allowed  him  on  taxation.  In 
such  a  case  it  is  settled  that  the  client  must  have 
recourse  to  the  attorney,  who  can  have  his  remedy 
over  against  the  agent,  but  that  agent  is  not  in  the 
first  instance  liable  to  the  client.  And  in  such  a 
case,  if  the  London  agent  received  money  due  to  the 
client,  the  receipt  of  such  money  by  the  agent  would 
be  the  receipt  of  it  by  the  attorney,  so  as  to  make  the 
attorney  liable  to  the  client.  And  this  would  be  so 
even  if,  as  between  the  attorney  and  the  agent,  the 
money  was  only  remitted  by  a  transfer  in  account. 
The  Ramsays  may  not  be  absolutely  responsible  for 
the  solvency  of  the  agents  in  India^  but  at  all  eventa 
they  are  liable  for  the  agents  taking  all  proper  stepa 

3  k3 


844 


CASES  IN  THE  HOUSE  OF  LORDa 


184.1.  to  get  the  amount  of  the  bill,  and  liable  when  tl 
Maokersy  nioney  has  been  actually  paid  to  those  agents.  Su| 
Ram'*  P^®^  Coutts  had  not  sent  the  bill  to  Indian  but  ha 

kept  it  in  London^  and  the  drawee,  who  was  at  fir 
solvent,  had  become  bankrupt  in  the  meandmi 
Coutts  and  Co.  would  have  been  liable  to  jRojkuoj 
alone,  and  Mackersy  could  not  have  maintained  an 
action  against  Coutts  and  Co.,  because  there  was  d 
privity  between  them.  The  accounts  show  nothing 
The  Ramsays  have  not  introduced  the  bills  into  tb 
accounts,  because  that  would  have  been  to  charg 
themselves  with  a  liability  they  were  seeking  to  avoid 
but  their  conduct  in  this  respect  can  be  no  answer  1 
the  claim  of  the  Appellant.  The  money  here  hi 
been  received  by  Ramsays*  agents,  for  whose  ad 
Ramsay s  are  responsible,  and  the  judgment  of  tli 
Court  below  must  therefore  be  reversed. 


Lord  Campbell  \ — I  am  of  opinion  that  the  intei 
locutor  of  the  Lord  Ordinary  was  right,  and  that  th 
judgment  of  the  Court  of  Session  which  reversed  i 
cannot  be  supported.  It  appears  that  Ramsay  an 
Co.,  in  the  way  of  their  business  as  bankers,  were  em 
ployed  for  reward  by  a  customer,  with  whom  the 
had  a  cash  account,  to  obtain  payment  of  a  bill  c 
exchange  drawn  on  a  person  in  Calcuttaj  payable  t 
their  order.  They  did  not  become  the  owners  ( 
the  bill,  or  discount  it,  but  they  were  to  receive  paj 
ment  of  it  for  Mackersy^  having  a  lien  on  the  bi 
and  its  proceeds  for  any  balance  due  to  them  frtw 
him.  The  payment  was  to  be  made  to  persons  to  b 
employed  by  them,  to  whom  the  bill  must  be  indorsee 
Mackersy  was  not  to  interfere  with  the  proceeds  c 
the  bill  till  he  was  credited,  or  entitled  to  be  creditet 
by  them  for  its  amount    They  employed  as  tbei 
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agents  Coutts  and  Co.,  who  employed  Alexander  and        i843. 
Co.,  who  duly  received  payment  from  the  acceptor,    ^^^^gy 
and  having  given  Coutts  and  Co.  credit  in  account,    ^    ». 
five  months  afterwards  became  bankrupt.     I  conceive 
that  these  circumstances  amount,  in  point  of  law,  to  a 
payment  to  Ramsay  and  Co.,  and  that  they  were  bound 
to  place  the  amount  to  the  credit  of  Mackersy. 

The  general  rule  of  law,  that  an  agent  is  liable  for 
a  sub-agent  employed  by  him,  is  not  confined  to  cases 
where  the  principal  has  reason  to  suppose  that  the 
act  may  be  done  by  the  agent  himself  without  em- 
ploying a  sub-agent;  and  here  I  conceive  that  the 
money  is  to  be  considered  as  received  by  Coutts  and 
Co.,  whose  correspondents  actually  received  it  at 
Calcutta^  and  credited  them  with  the  amount  five 
months  before  their  failure.  Mackersy  could  not 
have  interfered  with  the  money  either  in  the  hands 
of  Alexander  and  Co.  or  of  Coutts  and  Co.  There 
was  no  privity  between  him  and  either  of  tliose 
houses ;  but  payment  to  Alexander  and  Co.  was  pay- 
ment to  Coutts  and  Co.,  and  payment  to  Coutts  and 
Co.  was  payment  to  Ramsay  and  Co.,  the  Respondents. 
I  approve  of  the  expression  of  the  Lord  Ordinary, 
when  speaking  of  the  receipt  of  the  money  by  Coutts 
correspondents  at  Calcutta^  that  '*  at  that  moment  the 
law  placed  it  to  the  credit  of  the  defender." 

The  Judges  of  the  First  Division  truly  say  that 
Ramsay  and  Co.  had  not  become  the  owners  of  the  bill. 
If  by  vis  major^  or  casus  for tuitus^  the  bill  had  been 
destroyed  before  it  reached  Calcutta,  or  if  Clelland 
the  drawer  had  become  insolvent  before  it  was  paid, 
the  loss  would  not  have  been  theirs.  But  they  might, 
nevertheless,  be  agents  to  receive  payment,  and  be 
liable  for  the  amount  when  payment  had  been  actually 
received. 

3  K  4 
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1643.  We  have  been  much  pressed  with  the  case  of  Camp- 

Maokkrsy  ^^''  V-  ^^  Bank  of  Scotland^  decided  by  Lord 
Moncriefff  a  Judge  for  whose  opinion  I  should  enter- 
tain as  much  deference  as  for  the  opinion  of  any  Judge 
in  Scotland  or  England ;  but  the  facts  of  the  case  are 
not  distinctly  stated,  so  that  we  do  not  accurately 
know  on  what  circumstances  that  judgment  proceeded. 
If  he  had  decided  that  in  a  case  like  this  the  bankers 
were  not  liable  for  the  money  received  by  their  corre- 
spondents, I  should  have  been  bound  to  say,  with  all 
respect,  that  he  had  come  to  an  erroneous  conclusion. 
I  therefore  move  your  Lordships  that  the  interio- 
cutors  of  the  First  Division  of  the  Court  of  Session 
complained  of  be  reversed,  and  that  the  interlocutor 
of  the  Lord  Ordinary,  assoilzieing  the  defender  with 
the  costs,  be  affirmed. 

Lord  Cottenkam: — This  case,  though  it  does  not 
appear  to  me  to  raise  any  question  of  difficulty,  has 
acquired  a  considerable  degree  of  importance  from 
the  manner  in  which  the  rule  of  law  involved  in  it 
has  been  viewed  in  Scotland.  That  rule  of  law  is  of 
general  application,  and  I  do  not  find  any  special  cir- 
cumstances here  which  take  the  case  out  of  its  opera- 
tion. The  correspondence,  if  it  proves  any  special 
contract,  establishes  only  such  an  agreement  as  the 
law  would  have  inferred  from  the  dealings  between 
the  parties.  The  Appellant,  having  an  open  cash 
account  with  Messrs.  Ramsay^  transmitted  to  them 
two  bills,  drawn  by  himself  upon  Mr.  Clelland  of 
Calcutta^  and  made  payable  to  them.  This  is  an 
authority  to  them  to  receive  the  money,  which  in  the 
ordinary  course  of  business  they  proceeded  to  do,  and 
the  money  was  paid  in  pursuance  of  the  order.  From 
the  time  the  bills   were    sent   to  the  pursuers,  the 
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Appellant  did  not  interfere.     It  was  not  intended  that        1843. 
he  should  do  so,  nor  indeed  could  he  have  done  so,  as   Mackebst 
none  of  the  intended  agents  acted  under  his  autho-    „    ^ 
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rity;  he  therefore  had  no  control  over  them.  All 
that  Mackersy  undertook  to  do  by  the  bills,  has  been 
accomplished.  His  debtor  in  Calcutta  has,  as  di- 
rected, paid  the  sum  for  which  the  bills  were  drawn. 
In  the  ordinary  course  of  business,  therefore,  the 
bankers  to  whom  he  delivered  the  bills  and  to  whom 
they  were  payable,  were  bound  to  credit  him  with  the 
amount  received,  and  by  these  letters  they  in  effect 
agreed  to  do  so. 

The  money  in  the  end  was  lost,  not  by  any  failure 
on  the  part  of  Mackersy  or  of  the  party  who  had 
by  the  bills  been  ordered  to  pay  the  amount  to 
the  bankers,  the  drawers,  but  by  the  insolvency  of 
the  person  in  Calcutta  who  had  actually  received  the 
proceeds  of  the  bills ;  and  this  loss,  the  Court  of  Ses- 
sion has  said,  is  to  fall  upon  the  drawer. 

The  learned  Judges  below  do  not  altogether  agree 
as  to  the  ground  upon  which  this  judgment  is  founded* 
Lord  Gillies  thinks  that  the  contract  of  the  bankers 
was  to  give  the  credit  only  upon  getting  the  payment 
themselves,  which,  as  such  transactions  are  always 
matters  of  account,  would  never  happen ;  that  is,  if  he 
means  by  payment,  the  receipt  of  the  identical  sum 
paid  by  the  acceptor.  The  Lord  President,  indeed, 
puts  the  case  upon  much  the  same  ground,  saying 
that  he  could  not  hold  that  payment  to  Alexander 
and  Co.  in  Calcutta^  was  the  same  thing  as  payment 
to  the  pursuer  in  Edinburgh.  But  Lord  Fullarton 
rather  relies  upon  the  admitted  fact  that  the  bankers 
did  not  discount  the  bills,  saying,  that  the  result  of 
the  cases  quoted  was,  that  unless  there  was  some 
clear  indication  of  the  intention  of  the  parties  at  the 
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1843.  time,  that  the  bills  remitted  should  be  taken  by  the 
MACKBB8T  bankers  on  discount  or  terms  equiTalent  to  discount, 
they  must  be  treated  as  remitted  to,  and  taken  bj, 
the  bankers  as  mere  agents ;  and  that  he  thought  that 
there  was  no  such  indication  in  this  case.  And  Lord 
Mackenzie  says,  the  case  turns  upon  this,  that  the 
bankers  did  not  agree  to  take  the  bills  as  payment  in 
India;  and  the  interlocutor  of  Lord  Moncrieffj  in 
Campbell  v.  The  Royal  Bank^  upon  which  this  deci- 
sion now  under  consideration  appears  to  be  princi- 
pally rested,  draws  a  distinction  between  the  cases 
which  were  cited  and  the  case  before  him,  because 
in  that  case  it  must  have  been  known  that  the  agent 
could  not  himself  have  received  the  money. 

Now,  certainly,  the  present  was  not  a  case  of  dis-  ' 
count,  and  there  was  no  such  special  contract  as  is 
referred  to  by  Lord  Mackenzie  \  and  it  must  hare 
been  known  to  the  Appellant,  that  Messrs.  Bamsaj 
and  Co.  could  not  themselves  go  to  Calcutta  and  re- 
ceive the  money.  But  none  of  these  circumstances 
appears  to  me  to  be  necessary,  in  order  to  entitle  the 
Appellant  to  have  credit  with  Messrs.  Ramsay  for  the 
proceeds  of  those  bills,  actually  paid  by  bis  debtor, 
the  acceptor  of  the  bills.  I  cannot  distinguish  this 
case  from  the  ordinary  transactions  between  parties 
having  accounts  between  them.  If  I  send  to  my 
bankers  a  bill  or  draft  upon  another  banker  in  London, 
I  do  not  expect  that  they  will  themselves  go  and  re- 
ceive the  amount,  and  pay  me  the  proceeds;  but  that 
they  will  send  a  clerk  in  the  course  of  the  day  to  the 
clearing-house,  and  settle  the  balances,  in  which  my 
bill  or  draft  will  form  one  item.  If  such  clerk,  in- 
stead of  returning  to  the  bankers  with  the  balance, 
should  abscond  with  it,  can  my  bankers  refuse  to 
credit  me  with  the  amount?    Certainly  not.     If  the 
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bill  had  been  drawn  upon  a  person  at  York^  the  case        1843. 
would  have  been  the  same;  although,  instead  of  the    mackbbsy 
bankers  employing  a  clerk  to  receive  the  amount,  they  ^' 

would  probably  employ  their  correspondent  at  York 
to  do  so;  and  if  such  correspondent  received  the 
amount,  am  I  to  be  refused  credit  because  he  after- 
wards became  bankrupt  whilst  in  debt  to  my  bankers? 
If  the  balance  were  not  in  favour  of  my  bankers,  the 
question  would  not  arise;  so  that  my  title  to  the 
credit  would  depend  upon  the  state  of  the  account 
between  my  bankers  and  their  correspondent.  The 
amount  in  money  was  received  by  the  correspondent 
of  my  bankers  at  York ;  as  between  me  and  them,  it 
was  received  by  them,  and  nothing  which  might  sub- 
sequently take  place  could  deprive  me  of  the  right  to 
have  credit  with  them  for  the  amount. 

If  this  be  so  in  a  transaction  between  London  and 
York^  it  must  be  the  same  in  one  between  Edinburgh 
and  Calcutta^  not  by  virtue  of  any  special  contract, 
but  as  resulting  from  the  letters  which  raided  the 
undertaking  to  procure  payment  of  the  bill,  if  it 
should  be  accepted  and  honoured,  and  to  credit  the 
proceeds.  It  was  accepted  and  honoured,  and  the 
proceeds  received  by  those  employed  for  the  purpose 
by  them;  and  the  Appellant's  title  to  credit  for  the 
amount  was  thereby  perfected.  If  there  was  any 
negligence  in  the  conduct  of  the  parties  actually  em- 
ployed to  receive  the  money,  it  could  only  affect  those 
by  whom  they  were  so  immediately  employed,  for 
certainly  they  were  not  the  agents  of  the  Appellant: 
over  them  he  had  no  control.  The  money  received 
by  Alexander  and  Co.  properly  formed  an  item  in 
the  account  between  them  and  Messrs.  Coutts  and 
Co.,  their  employers.  If  a  larger  balance  had  been 
due  to  them  from  Messrs.  Coutts  and  Co.  than  the 
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1843.        amount  of  the  money  so  received,  they  would  have 
Mackxrst   l>cen  entitled  to  claim  the  whole,  as  in  fact  they  did 
retain  part. 

To  solve  the  question,  in  this  case,  it  is  not  neces- 
sary to  go  deeper  than  to  refer  to  the  maxim  qui  foot 
per  aliumjfacit  per  se. 

Ramsay  and  Co.  agreed,  for  consideration,  to  apply 
for  payment  of  the  bill ;  they  necessarily  employed 
agents  for  that  purpose,  who  received  the  amount; 
their  receipt  was  in  law  a  receipt  by  them,  and  sub- 
jected them  to  all  the  consequences.  The  Appellant, 
with  whom  they  so  agreed,  cannot  have  anything  to 
do  with  the  conduct  of  those  whom  they  so  employed, 
or  with  the  state  of  the  account  between  different 
parties  engaged  in  this  agency. 

These  principles  and  these  consequences  were  so 
much  and  so  properly  felt,  that  they  were  scarcely 
disputed  at  the  bar ;  but  it  was  urged  that  the  Ap- 
pellant had  not  put  forward  this  case  in  the  proceeding 
in  such  a  manner  as  to  entitle  him  to  the  benefit  of 
it.  I  have  for  this  purpose  carefully  examined  the 
proceedings,  and  I  think  the  objection  is  not  well 
grounded.  The  defence  states  the  fact  of  the  two 
bills  having  been  paid  to  Alexander  and  C!o.,  the 
agents  of  Coutts  and  Co. ;  and  the  first  plea  in  law 
raises  the  question,  that  under  the  circumstances 
Messrs.  Ramsay  are  liable  for  the  money  so  received. 
There  is  far  too  much  in  the  papers  about  negligence, 
but  I  think  there  is  quite  sufficient  to  raise  the  ques- 
tion  on  which  this  case  must  depend;  namely,  the 
receipt  by  the  agent  being  a  receipt  by  the  principal. 
The*  Lord  Ordinary  appears  to  me  to  have  taken  a 
very  correct  view  of  the  case,  in  saying  that  both  bills 
were  paid  to  persons  empowered  by  the  pursuers 
to  receive  payment ;  at  that  moment  the  law  placed 
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them  to  the  credit  of  the  defender.     On  these  grounds        1843. 
it  appears  to  me  that  the  interlocutors  of  the  Court    mackersy 
should  be  reversed,  and  that  of  the  Lord  Ordinary     „    ^• 

•'         KAMSAYi. 

substituted  in  its  place. 

Mr.  S.  Graham  asked,  if  it  was  their  Lordships' 
intention  that  the  Appellant  should  have  his  costs 
in  the  Court  below. 

Lord  Campbell: — We  pronounce  the  judgment 
which  ought  to  have  been  pronounced  by  the  First 
Division. 

Lord  Brougham: — I  have  no  doubt  about  this,  I 
shall  take  no  part  in  the  discussion  on  the  merits,  for 
I  was  not  present  at  the  argument ;  but  I  have  no 
doubt  that,  your  Lordships  feeling  it  right  to  reverse 
the  interlocutor  of  the  Inner  House,  and  to  affirm 
the  interlocutor  of  the  Lord  Ordinary,  the  costs  of  the 
proceedings  in  the  Inner  House  ought  to  be  given. 
You  never  give  the  costs  against  a  party  coming  to 
defend  and  sustain  a  decree  in  his  favour ;  therefore 
the  Appellant  never  gets  his  costs  here :  but  in  this 
case  we  are  putting  ourselves  in  the  place  of  the 
Court  below,  and  giving  those  costs  which  the  party 
ought  to  have  had  there.     I  think  that  is  quite  right. 

Lord  Cottenham : — We  have  affirmed  the  judgment 
of  the  Lord  Ordinary,  and  the  necessary  effect  of  our 
so  doing  is  to  give  the  costs  of  the  hearing  in  the 
Court  below. 

The  following  order  was  afterwards  entered  on  the 
Journals  : — "  That  the  said  interlocutors  be  reversed, 
and  that  the  interlocutor  of  the  Lord  Ordinary,  of 
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1843.  the  21st  December  1839  (mentioned  in  the  appeal), 
Maokkrst  ^^  aflSrmed.  And  it  is  further  ordered,  that  the  pur- 
V.  suers  in  the  action  in  the  Court  of  Session  (Respon- 
dents here)  do  pay,  or  cause  to  be  paid,  to  the  defender 
in  such  action  (Appellant  here),  the  costs  of  the  pro- 
ceedings incurred  by  him  in  prosecuting  the  reclaim- 
ing note  before  the  First  Division  of  the  Court  of 
Session.  And  it  is  further  ordered,  that  the  cause  be 
remitted  back  to  the  Court  of  Session,  to  do  therein 
as  shall  be  just  and  consistent  with  this  judgment/'— 
Lords'  Journals^  9th  March  1843. 


[     863     ] 
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ACTION,  PARTIES  TO.    See  Agreement. 

1.  Sembley  that  the  Officers  of  State  in  Scotland  are  the  proper 
parties  to  pursue  an  action  to  set  aside  an  illegal  grant  of 
the  property  of  the  Crown  in  that  country.— TA«  Lord 
Advocate  v.  Iford  DunglaSy  p.  178. 

That  such  action  brought  by  the  Lord  Advocate,  in  the  name 
and  on  the  behalf  of  the  Crown,  without  a  special  warrant, 
is  incompetent,  although  he  obtains  such  warrant  in  the 
course  of  the  proceedings.— Jrf.  ibid. 

That  in  such  an  action,  the  Lord  Advocate  and  the  Commis- 
sioners of  Woods  and  Forests  have  no  title  to  sue. — Id.  ibid. 

2.  If  the  law  casts  any  duty  upon  a  person  which  he  refuses  or 
&ik  to  perform,  he  is  answerable  in  damages  to  those  whom 
his  refusal  or  failure  injures.  If  several  are  jointly  bound 
to  perform  the  duty,  they  are  liable,  jointly  and  severally, 
for  the  failure  and  refusal. — Ferguson  v.  KinnouUj  Early 
p.  251. 

Persons  having  judicial  functions,  but  being  also  required  to 
perform  ministerial  acts,  may  be  sued  for  damages  occa- 
sioned by  their  neglect  or  refusal  to  perform  such  ministe- 
rial acts. — Id,  ibid. 

In  such  actions  no  allegation  of  malice  is  necessary. 

The  taking  on  his  trials  a  presentee  to  a  church  in  Scotland^ 
is  a  ministerial  act  which  the  Presbytery  is  bound  to  per- 
form, and  for  the  neglect  or  refusal  to  perform  which  every 
member  of  the  Presbytery  is  liable  to  make  compensation 
in  damages  to  the  party  injured.  And  he  may  maintain 
such  action  against  the  members  collectively  and  indivi- 
dually.—/</.  ibid. 
ADMINISTRATOR.  See  Residue. 
AGENT.    See  Marriage.    Principal  and  Agent. 

The  law  agent  of  ^.  H,  was  entrusted  by  him  with  a  paper, 
which  purported  to  be  a  declaration  of  marriage  between 
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A.  JET.  and  M.  C. ;  and  was  desired,  in  case  of  his  dea 
not  to  let  it  pass  into  any  hands  but  those  of  A.  H,y  anc 
case  of -4.  j.'s  death  to  preserve  it  for  JIf.  C  to  wb 
from  the  other  circumstances  of  the  case,  the  existeDC< 
the  paper  appeared  to  be  known.  The  law  agent  was,  ud 
these  circumstances,  equally  the  agent  of  the  wife  as 
the  husband,  for  the  purpose  of  the  cnstodj  of  this  pa] 
— SamUtan  v.  HamUtanj  p.  827. 

AGREEMENT. 

1.  An  agreement,  under  seal,  between  Lord  JBT.  and  the  Pla 
tiffs  in  Error,  recited  that  a  company  had  been  formed 
making  a  railway ;  that  the  Plaintiffi  in  Error  were  sha 
holders ;  that  a  bill  had  been  introduced  into  Parliamc 
according  to  which  the  line  would  pass  through  Lord  h 
estates  and  near  his  mansion,  and  that  he  opposed  the  pass: 
of  the  bill ;  that  Plaintiffs  in  Error  had  proposed  that,  if 
would  withdraw  his  opposition  and  assent  to  the  railw. 
they  would  endeavour  to  deviate  from  the  proposed  line;  a 
Lord  H.  agreed  that,  on  condition  of  the  stipulations  in  1 
agreement  being  performed,  he  did  thereby  withdraw  \ 
opposition  and  give  his  assent ;  and  the  Plaintiffs  in  £n 
covenanted  that  in  case  the  said  bill  should  be  passed  in  t 
then  session,  they  would,  in  six  months  after  it  received  t 
Royal  assent,  pay  Lord  JET.  6,000/.  as  compensation  for  t 
damage  which  his  residence  and  estates  would  sustain  fira 
the  railway  passing  according  to  the  deviated  line ;  eicl 
sive  of,  and  without  prejudice  to,  further  compensation 
the  event  of  the  deviated  line  not  being  ultimately  adopU 

Lord  JST,  in  consequence  of  these  stipulations,  withdrew  1 
opposition;  the  bill  passed  in  that  session;  and  after  £ 
months  had  elapsed,  his  Lordship  brought  his  action 
debt  for  the  6,000  L,  alleging  in  his  declaration  the  & 
above  stated ;  to  which  the  Plaintiff  in  Error  pleaded  tl 
the  railway,  at  the  time  of  the  agreement  and  accordi 
to  the  Act,  was  intended  to  pass  through  lands  of  divi 
individuals,  and  tlie  agreement  was  made  secretly  widw 
their  knowledge,  and  was  concealed  fironoi  them  until  \ 
Act  passed,  and  was  concealed  from  the  Legislature  dari 
the  passing  of  the  Act ;  and  that  Lord  J3".  was  a  Peer 
Parliament. 

Held  (affirming  the  judgment  of  the  Court  of  Excheqi 
Chamber),  that  the  agreement  was  valid,   inasmuch 
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Lord  H.J  though  a  Peer,  had  a  right  to  bargain  in  his 
individual  character  for  compensation  for  injury  to  his 
property ;  and  it  was  not  shown  on  the  record  that  the 
money  was  promised  as  a  consideration  for  his  vote  being 
given  or  withheld ;  or  that  the  parties  to  the  agreement 
intended  to  conceal  it  from  the  individual  landholders  on 
the  line,  or  from  the  Legislature;  or  that  any  fraud  was 
intended  or  committed  on  any  party. — Simpson  v.  Lord 
Hofvdenj  p.  61. 
2.  A  deed  of  separation  between  a  husband  and  his  wife 

having  been  drawn  up,  but  not  executed  by  the  husband ; 
Held,  that  his  executing  such  deed  was  a  legal  consideration 
for  an  agreement,  by  a  third  person,  to  pay  a  sum  of  money 
to  the  husband  towards  the  discharge  of  certain  debts  and 
expenses,  for  which  the  husband  was  solely  liable. — Jones 
v.  fVaite^  p.  101. 

8.  T.  H.,  a  merchant  in  partnership  with  A.  H.,  died  in 
1 790,  unmarried  and  intestate,  possessed  of  leasehold  {)ro« 
perty,  and  leaving  his  sisters  Lady  S.  and  Mrs.  D.  his  sole 
next  of  kin.  Soon  after  his  death,  the  partnership  was,  on 
investigation  by  the  creditors,  found  to  be  insolvent ;  and 
Lady  S,  and  Mrs.  Z>.,  with  consent  of  their  husbands,  duly 
renounced  administration  of  his  estate.  By  indenture 
made  between  Sir  W.  S.  and  his  wife  Lady  S.  of  the  first 
part,  the  said  A.  H,  of  the  second  part,  and  his  then  new 
partner  R.  of  the  third  part,  afler  reciting  that  the  former 
partnership  was  insolvent ;  that  A,  H,  and  R,  had  under- 
taken to  settle  with  the  creditors  by  composition,  which 
could  not  be  effected  without  administration  of  T.  H.*s 
personal  estate,  and  that  there  had  been  money  transactions 
between  him  and  Sir  W.  £>.,  of  which  neither  kept  any 
account, — Sir  W*  8>  and  Lady  8,  renounced,  at  ii.'s  re- 
quest, all  their  right  to  the  said  administration  in  favour 
of  A*  Hn  who  in  consideration  thereof  covenanted,  after 
obtaining  such  administration,  to  release  Sir  W.  S.  from  all 
claims  which  he  as  administrator  of  T,  H,  or  otherwise 
might  have  on  Sir  W.  8. :  And  Sir  IF.  S.y  in  consideratioa 
of  such  release,  covenanted  for  himself,  his  heirs,  executors, 
and  administrators,  and  for  his  said  wife,  that  they,  Sir  W. 
and  Lady  8.^  would,  after  such  administration  should  be 
granted  to  A,  H,j  execute  to  him,  his  executors  and  ad- 
ministraloi-s,  a  release  of  all  claims  whatsoever  which  they 
VOL.  IX.  3  L 
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might  have  on  him  as  administrator  of  T.  S,  or  otherwise. 
The  creditors  also  by  a  composition  deed  agreed  to  accept 
lbs,  m  the  pound,  payable  by  instalments  by  A»  H.  and 
R,^  and  to  allow  A.  H,  to  take  oat  administration  of  the 
estate  of  T.  H.  Afterwards  i>.,  the  husband  of  Mrs.  2?., 
by  a  deed-poll,  afler  reciting  that  he  had  an  unsettled 
demand  against  T.  /JT.'s  estate,  and  that  the  effects  of  the 
late  partnership,  together  with  hb  private  estate,  were 
insufficient  to  pay  the  partnership  debts,  and  that  the 
creditors  entered  into  a  composition  and  agreement  with 
A.  H.  and  R.  as  aforesaid,  declared  that  a  bond  for  1,000  Z. 
given  to  him  by  A.  H,  and  R.  pursuant  to  an  agreement 
therein  recited,  should,  when  paid,  be  in  full  discharge  o« 
all  sums  of  money  due  to  him  from  T.  H^  and  of  all  claims 
whatsoever  of  him,  Z).,  on  the  estate  and  effects  of  T.  H, 
A.  H.  then  took  out  letters  of  administration  of  T.  -ff.'s 
estate,  and,  in  order  to  pay  the  creditors,  raised  sums  of 
money  by  annuities  and  mortgage  on  the  said  leasehold 
property,  R.  joining  in  the  securities ;  but  in  1793,  being 
unable  to  pay  the  whole  composition  by  what  they  had  then 
received  from  the  intestate's  estate,  they  entered  into  fur- 
ther arrangements  with  the  creditors,  and  soon  aflerwards 
dissolved  partnership,  i2.  remaining  in  exclusive  possession 
of  the  leasehold  premises,  of  which  he  afterwards  purchased 
the  fee-simple ;  and,  dealing  with  them  as  his  own  for  seve- 
ral years,  without  any  interference  by  A.  JT.,  or  the  said  next 
of  kin,  or  their  husbands  who  survived  them, —all  of  whom 
died  between  the  years  1797  and  1815,— he  (/?.)  mort- 
gaged them  in  1816  to  secure  debts  due  by  him  to  D,  and 
Co.,  subject  to  the  leases  possessed  by  the  intestate ;  subject 
to  which,  he  also  in  1818  released  to  them  the  equity  of 
redemption,  and  they  afterwards  sold  the  property  in  fee  to 
other  parties.  A  bill  to  redeem  the  premises  was  filed 
against  these  mortgagees  and  purchasers  in  1831,  by  the 
administrator  de  bonis  non  of  T,  II *y  claiming  also  as 
representative  of  the  next  of  kin.  There  was  no  proof  of 
the  execution  of  a  release  in  pursuance  of  the  covenant  by 
Sir  W.  and  Lady  5.,  except  that  it  appeared  from  their 
deceased  attorney's  bill-book  that  he  had  prepared  such 
release. 

Held  by  the  Lords  that  it  was  immaterial  whether  such 
releases  were  executed  or  not,  as  the  various  acts  of  owner- 
fcliij)  exercised  over  the  leasehold  property  by  ^1,  H^^  and 
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nnd  by  R,  and  those  deriving  under  him,  all  dealing  with 
it  as  their  absolute  property  for  a  period  of  37  years,  with 
the  acquiescence  of  the  next  of  kin  and  their  representatives, 
established  beyond  all  doubt  an  agreement  by  the  next  of 
kin  to  give  up  all  their  interest  in  it,  in  consideration  of 
the  arrangements  of  1790. — Skeffington  v.  JBiidd,  p.  219. 
Sembley  if  the  residue  had  not  been  so  released,  and  time  and 
the  acts  and  acquiescence  of  the  parties  had  not  been  a  bar 
to  a  bill  to  redeem,  the  administrator  cle  bonis  non  of  the 
intestate  would  be  entitled  to  sustain  such  bill,  notwith- 
standing that  the  equity  of  redemption  had  been  reserved 
to  the  original  administrator's  representatives ;  and  not 
the  administrator  of  A.  JET.,  the  former  administrator. — 
Id.  ibid. 

ANNUITY.    SeeEQVTriBs.    Evidbnce. 

1 .  By  deed  of  annuity,  in  consideration  of  9,000  /.  therein 
stated  to  be  paid  to  L.  E.  31,  and  iHf.,  the  saidZ.  granted  to 
Messrs.  Z>.  &  IT.  an  annuity  or  clear  yearly  rent  of  1,800/. 
for  three  lives,  charged  upon  his  estate ;  and  L.  E,  M,  ana 
31.  covenanted  to  pay  the  said  annuity  or  yearly  rent, 
with  a  proviso  for  repurchase  by  them,  or  any  or  either  of 
them.  And  they  executed  their  joint  and  several  bond 
and  warrant  of  attorney  to  confess  judgment  on  tlie  bond, 
the  judgment  to  be  as  a  furtlier  security  for  the  annuity, 
and  to  be  entered  forthwith  anrainst  L.  and  E.y  but  not 
against  M,  and  31.  until  default  of  payment,  and  execu- 
tion not  to  be  entered  on  the  judgment  against  L.  and  E. 
until  the  annuity  should  be  40  days  in  arrear ;  and  E.,  for 
further  securing  the  annuity,  agreed,  in  the  event  of  not 
becoming  purchaser  of  X.'s  estate  in  12  months,  to  assign, 
at  Z.'s  expense,  a  mortgage  which  E.  held  on  it,  and  also 
to  procure  the  gnarantie  of  a  competent  person  for  pay- 
ment of  the  annuity. 

Held  by  the  Lords  (reversing  the  decree  of  tlie  Court  below), 
that  E.  was  a  principal  grantor  of  the  annuity,  and  not  a 
surety. — Hollier  v.  Eyrcy  p.  1. 

The  question  whether  a  person  is  principal  or  surety  in  the 
grant  of  an  annuity,  is  to  be  determined  on  the  terms  of 
the  instruments ;  no  extraneous  evidence  is  admissible  for 
that  purpose— /(/.  ibid, 

2.  Decree  dismissing  a  bill  for  arrears  of  an  annuity,  on 
the  ground  of  presumed  satisfaction  and  lapse  of  time ; 
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varied  by  directing  the  bill  to  be  retained  for  12  montlis, 
the  plaintiff  to  be  at  liberty  to  e^^tablish  h^  claim  in  an 
action  at  law. — Haworth  v.  Bastoeh,  p.  69. 

8.  A  trustee  is  bound  not  to  do  anything  which  can  place  him 
in  a  position  inconsistent  with  the  interests  of  the  trust,  or 
which  can  have  a  tendency  to  interfere  with  his  duty  in 
discharging  it.  Neither  the  trustee  nor  his  representative 
can  be  allowed  to  retain  an  advantage  acquired  in  viola* 
tion  of  this  rule. — Hamilton  v.  Wright,  p.  111. 

A  trust  was  created  by  a  debtor  for  the  benefit  of  creditors, 
and  the  trustee  had  the  power  tc»  bind  the  debtor  personally 
and  heritably  for  the  benefit  of  the  trust  By  the  terms  of 
the  trust  deed,  the  trustee  was  likewise  required  to  do  all 
in  his  power  to  keep  the  residue  of  the  trust  estate  as  large 
as  possible  for  the  debtor.  The  trustee  purchased  an 
annuity  granted  by  the  debtor,  after  the  date  of  the  trust 
deed.  The  trustee  died.  His  representatives  sought  to 
enforce  the  annuity  against  the  grantor. — Id.  ibid. 

It  was  held  that  they  could  not  do  so,  and  a  decree  of  the 
Court  of  Session,  affirming  their  right,  was  reversed.^ 
Id,  ibid. 

APPEAL.     See  Costs,  1,  2.     Practicb,  1,  8,  6. 

ASSUMPSIT.     See  Pleading. 

BANKERS. 

M,  employed  R.  and  Co.,  bankers  in  Edinburgh,  to  obtain 
for  him  payment  of  a  bill  drawn  on  a  person  resident  at 
Calcutta.  R.  and  Co.  accepted  the  employment,  anH 
wrote  promising  to  credit  him  with  the  money  when  re 
ceived.  R.  and  Co.  transmitted  the  bill  in  the  usuai 
course  of  business  to  C.  and  Co.  of  London,  and  by  them 
it  was  forwarded  to  IndiOy  where  it  was  duly  paid.  R* 
and  Co.  wrote  to  M.  announcing  the  fact  of  its  payment, 
but  never  actually  credited  him  in  their  books  with  the 
amount.    The  house  in  India  failed. 

Held  that  R.  and  Co.  were  the  agents  of  M.  to  obtain  pay- 
ment of  the  bill ;  that  payment  having  been  actuaUy  made, 
they  became  ipso  facto  liable  to  him  for  the  amount  re- 
ceived ;  and  that  he  was  not  called  upon  to  suffer  any  loss 
occasioned  by  the  conduct  of  their  sub -agents,  as  between 
whom  and  himself  no  privity  existed. — 3fackersy  v.  Raitf 
saysy  p.  bl8. 


r  N   D  E   X.  859 

BILL  OF  EXCEPTIONS. 

A  Court  of  Error  in  E^iglamlf  upon  a  bill  of  exceptions 
brought  before  it  by  writ  of  error,  is  bound  to  decide  on  the 
validity  of  the  exceptions,  and  to  allow  or  disallow  them ; 
and  also  to  correct  any  errors  in  the  record  to  which  the 
bill  of  exceptions  is  annexed;  and  to  affirm  or  reverse  the 
judgment  of  the  Court  below,  according  to  law. 

But  such  Court  cannot  select  a  part  of  the  evidence  set  forth 
in  the  bill  of  exceptions,  not  being  the  subject  of  exception, 
and  decide  the  cause  on  arguments  applied  to  that  part  of 
the  evidence,  or  on  the  consideration  of  its  bearing  on  the 
merits  of  the  case. 

SecuSy  in  the  case  of  a  special  verdict,  or  demurrer  to  evidence. 

The  Irish  Acts,  28  6?.  3,  c.  31,  and  40  O.  3,  c.  39,  have  not 
given  the  Court  of  Error  in  Ireland  any  larger  power,  or 
different  rule  of  law,  for  adjudicating  on  the  record  and 
bill  of  exceptions  brought  before  it,  than  those  which 
belong  to  and  govern  the  Courts  of  Error  in  England.'^ 
Lord  Trimlestonm  v.  KemmUy  p.  774. 

BURGHS.     See  Royal  Burghs. 
CHARITIES.     See  Trust. 

CHURCH.     See  Action.     Deed.     Pleading. 

The  taking  on  his  trials  a  presentee  to  a  church  in  Scotland^ 
is  a  ministerial  act  which  the  Presbytery  is  bound  to  per* 
form,  and  for  the  neglect  or  refusal  to  perform  which  every 
member  of  the  Presbytery  is  liable  to  make  compensation 
in  damages  to  the  party  injured.  And  he  may  maintain 
such  action  against  the  members  collectively  and  indivi* 
dually. — Ferguson  v.  Kinnatdl  (Eart)^  p.  251. 

CONSIDERATION.     See  Husband  and  Wife. 

CORPORATION.     See  Pleading. 

The  Convention  of  the  Royal  Burghs  of  Scotland  exists  under 
the  authority  of  an  Act  passed  in  the  reign  of  James  3 
(a.d.  1487).  It  consists  of  commissioners  or  delegates 
from  the  Royal  Burghs,  meets  annually,  declares  the 
amount  of  money  required  for  certain  purposes  to  be 
raised  by  the  various  burghs,  holds  its  sittings  for  two  or 
three  days,  provides  by  annual  vote  for  its  expenses,  and 
is  then  dissolved.  Two  persons  were  appointed  conjunct 
clerks  of  the  Convention,  and  their  appointments  were 
declared  to  be  "  with  benefit  of  survivorship,"  and  **  with 
3  L  3 
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gurvivancy  to  the  longest  liyer  of  them ;"  and  the  office 
was  ^ven  to  tliem  "  as  freely  and  fully  as  any  of  their  pre- 
decessors had  held  it ;"  and  the  emolumentd  were  declared 
to  belong  to  one  of  them  '^  daring  his  natural  life  ^  the 
other  was  to  have  the  benefit  of  sunrivorship. 

The  Convention  in  one  year  raised  the  salary  of  its  clerks ; 
in  another  it  lowered  their  salary  below  its  original  amomit, 
and  it  also  increased  their  duties.  Tliere  were  instances  of 
express  appointments  ^  during  pleasure/'  and  of  dismissals. 

Held  by  Lords  Brougham  and  Cottenhnm  (Lord  Camp- 
bell dissenting):  first,  that  this  was  not  a  life  office,  for  that 
the  expressions  in  the  appointment  were  explained  by  the 
circumstances  under  which  it  was  made ;  and  secondly, 
that  the  salary  might  be  raised  or  lowered  at  the  pleasure 
of  the  Convention. 

Per  Lord  Campbdl : — The  Convention  of  Royal  Burghs  is 
a  corporation :  on  the  facts  of  this  case,  and  the  terms  of 
the  appointment,  the  office  is  granted  for  life,  and  the 
Convention  cannot  reduce  the  salary  below  its  ancient  and 
original  amount.  But  the  Convention  can  reduce  it  to  that 
amount,  and  may,  perhaps,  cast  new  duties  on  the  officers. 
— Convention  of  Ro^al  Burghs  of  Scotland  v.  Cuninghamy 
and  Bell,  p.  144. 

COSTS.     See  Crown,  Officers  of.     Decree.     Practicb. 

1.  Where  no  party  appears  when  an  appeal  is  called  on  for 
hearing,  it  will  be  dismissed  for  want  of  prosecution,  with- 
out costs  on  either  side. — Sherburne  v.  Middletouy  p.  72. 

2.  Where  no  person  appeared  onbehalf  of  an  Appellant  when 
his  appeal  was  called  on,  and  the  agent  only  of  the  Re- 
spondent appeared,  alleging  that  he  had  retained  counsel 
and  praying  that  the  appeal  might  be  dismissed  with  costs, 
it  was  so  dismissed. — Murphy  v.  Conway ^  p.  78. 

8.  An  Appellant  had,  under  the  decree  of  the  Court  below, 
paid  the  costs  of  the  suit.  That  decree  was  reversed  in  this 
House,  and  the  bill  against  the  Appellant  ordered  to  be 
dismissed  with  costs.  Still  this  House  would  not  make 
an  order  for  him  to  be  repaid  such  costs,  but  lefl  him  to 
apply  to  the  Court  below,  on  the  judgment  now  pronounced. 
'^Clarh  V.  Smithy  p.  126. 

4.  The  Lord  Advocate  of  Scotland^  or  other  officer  of  the 
Crown,  suing  on  behalf  of  the  Crown,  or  in  matters  in 


INDEX.  861 

which  the  Crown  is  interested,  is  not  liable  to  pay  costs  to 
the  opposite  party,  even  though  the  suit  may  have  been 
improperly  instituted. — The  Lord  Advocate  v,  LordDuU' 
glasy  p.  173. 

Against  any  judgment  awarding  such  costs  an  appeal  may 
be  brought,  notwithstanding  the  general  rule  that  no 
appeal  lies  for  costs. — Id,  ibid. 

And  the  Lord  Advocate  or  other  officer  of  the  Crown,  bring- 
ing that  appeal,  is  not  required  to  enter  into  recognizances 
to  answer  the  costs  of  the  appeal. — Id,  ibid. 

6.  Where  the  judgment  of  the  Court  below  is  reversed  in 
this  House,  and  the  House  pronounces  the  judgment  which 
ought  to  have  been  pronounced  in  the  Court  below,  the 
effect  of  such  judgment  is  to  give  to  the  Appellant  the 
costs  of  the  suit  in  the  Court  below,  which  he  would  have 
had  there,  had  the  proper  judgment  been  pronounced  in  the 
first  instance  in  that  Court. — 3Iackersy  v.  Ramsay Sj  p.  818. 

This  House  never  gives  costs  against  a  party  coming  to  sus- 
tain a  decree  in  his  favour. — Id,  ibid. 

CROWN. 

The  office  of  chamberlain  and  co  lector  of  revenues  payable 
to  the  Crown  out  of  Etti^k  Forest,  was  granted  by  Geo.  4, 
to  Lord  D.  for  his  life,  with  a  yearly  salary,  "  as  well 
in  consideration  of  the  office  as  out  of  Royal  bounty  and 
favour,"  to  be  paid  out  of  the  monies  of  the  collection ; 
and  if  they  should  be  insufficient,  out  of  the  Crown  re- 
venues of  other  lands  in  Scotland.  The  salary  always 
exceeded  the  monies  collected,  and  was  paid  out  of  them 
and  the  other  Crown  revenues,  for  several  years  after  the 
demise  of  Geo.  4. 

Held,  that  the  grant,  under  disguise  of  a  grant  of  an  office, 
was  in  reality  a  grant  of  a  pension  to  endure  beyond  the 
life  of  the  Royal  grantor,  and  was  so  far  an  illegal  aliena- 
tion of  the  Crown  property. — The  Lord  Advocate  v.  Lord 
DunglaSy  p.  173. 

Semble^  1.  That  the  Officers  of  State  in  Scotland  are  the  proper 
parties  to  pursue  an  action  to  set  aside  an  illegal  grant  of 
the  property  of  the  Crown  in  that  country. — Id.  ibid. 

2.  That  such  an  action  brought  by  the  Lord  Advocate  in  the 
name  and  on  the  behalf  of  the  Crown,  without  a  special 
warrant,  is  incompetent,  although  he  obtains  such  warrant 
in  the  course  of  the  proceedings. — Id.  ibid. 
3  L  4 
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3.  That  in  such  action  the  Lord  Advocate  and  the  Com- 
mLssioners  of  Woods  and  Forests  have  no  title  to  soe. — 
Hie  Lord  Advocate  v.  Lord  Dunglas^  p.  173. 

Where  the  Crown,  by  any  of  its  officers,  is  a  party  Re^KKident 
in  an  appeal,  it  is  not  the  usage  of  the  House  of  Lords  to 
allow  the  counsel  for  the  Crown  a  general  reply,  after  the 
reply  for  the  Appellant — Id.  ibid. 

The  Lord  Advocate  of  Scotland,  or  other  officer  of  the  Crown, 
suing  on  behalf  of  the  Crown,  or  in  matters  in  which  the 
Crown  is  interested,  is  not  liable  to  pay  costs  to  the  op- 
posite party,  even  though  the  suit  may  have  been  impro- 
perly instituted. — Id.  ibid. 

Against  any  judgment  awarding  such  costs  an  appeal  may 
be  brought,  notwithstanding  the  general  rule  that  no  appeal 
lies  for  costs. — Id.  ibid. 

And  the  Lord  Advocate  or  other  officer  of  the  Crown  bring- 
ing that  appeal,  is  not  required  to  enter  into  recognizances 
to  answer  the  costs  of  that  appeal. — Id.  ibid. 

DECREE. 

W,  C.  being  seised  in  fee  simple  t)f  divers  parcels  of  lands 
and  other  hereditaments,  all  subject  to  an  annuity  for  the 
life  of  his  mother  and  to  a  portion  for  his  brother,  mort- 
gaged one  parcel  and  sold  others.  Under  a  decree  after- 
wards made  against  W.  C.  for  raising  the  portion,  several 
parcels  of  the  then  unsold  lands,  including  the  mortgaged 
premises,  were  sold  in  the  Master's  office,  subject  to  the 
annuity,  but  the  deeds  of  conveyance  to  the  purchasers  did 
not  state  whether  exclusively  subject  thereto,  or  rateably 
with  other  parcels  that  still  remained  unsold.  The  mort- 
gagee's representative  filed  a  bill  against  these  purchasers 
and  W.  C.J  for  an  indemnity  for  the  mortgage  out  of  the 
unsold  lands,  free  from  the  annuity,  charging  that,  by 
agreement  between  these  defendants,  the  parcels  sold  in 
the  Master's  office  were  to  be  exclusively  subject  thereto, 
and  on  that  account  produced  less  by  the  value  of  the 
annuity  than  if  they  were  sold  subject  thereto  rateably  with 
the  parcels  that  still  remained  unsold.  There  was  no  proof 
in  the  cause  of  the  alleged  agreement. 

Held,  that  a  decree  directing  inquiries  as  to  the  value  of  the 
parcels  sold  by  the  Master  was  erroneous,  as  such  inqui- 
ries were  immaterial  to  the  issue  between  the  parties ;  and 
that  the  bill  ought  to  have  been  dismissed,  with  costs,  witli- 
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out  prejudice  to  any  bill  that  might  be  afterwards  filed 
for  apportioning  the  annuity  on  all  the  lands  originally 
charged  therewith,— jSifr^c  v.  Kirwaih  P»  716. 

DEED,  CONSTRUCTION  OF. 

By  deeds,  executed  in  1704,  Lady  Hervley  conveyed  estates 
to  trustees  upon  trust,  to  pay  out  of  the  rents  such  sums, 
yearly  or  otherwise,  to  such  poor  and  godly  preachers  for 
the  time  being  of  Chrisfs  holy  Gospel,  and  to  such  poor 
and  godly  widows  for  the  time  being  of  poor  and  godly 
preachers  of  Ckrisfs  holy  Gospel,  as  the  trustees  for  the 
time  being  should  think  fit ;  and  to  dispose  of  such  sums, 
and  in  such  manner,  for  promoting  the  preaching  of  Chrises 
holy  Gospel  in  such  poor  places  as  the  trustees  for  the  time 
being  should  think  fit ;  and  also  to  dispose  of  such  sums 
as  exhibitions  for  educating  such  young  men  designed  for 
the  ministry  of  Chrid's  holy  Gospel,  as  the  trustees  for  the 
time  being  should  approve  and  think  fit ;  and  to  dispose 
of  the  remainder  of  the  said  rents  in  relieving  such  godly 
persons  in  distress,  being  fit  objects  of  her  and  the  trustees' 
charity,  as  the  trustees  for  the  time  being  should  think  fit : 
And  she  directed  that  when  any  one  of  the  trustees  should 
die,  the  survivors  should  elect  in  his  place  such  a  person  as 
they  in  their  judgments  and  consciences  should  think  fit  to 
be  a  trustee. 

By  other  deeds,  executed  in  1707,  Lady  Hewley  conveyed 
other  estates  to  the  same  trustees,  partly  for  the  support  of 
poor  old  people  in  an  almshouse,  for  the  management  of 
which  she  appointed  other  trustees;  and  afler  directing 
that  the  trustees  and  managers  should  observe  the  rules 
which  she  should  leave  for  the  selection  and  government  of 
the  poor  people  therein,  she  ordered  the  residue  of  the 
rents  to  be  applied  upon  trusts,  which  were  the  same  as 
those  contained  in  the  deeds  of  1 704.  By  the  rules  left  by 
her  for  the  selection  of  the  old  people  for  the  almshouse, 
she  ordered  that  none  be  admitted  but  such  as  should  be 
poor  and  piously  disposed,  and  of  the  Protestant  religion, 
and  able  to  repeat  by  heart  the  Lord's  Prayer,  the  Creed, 
the  Ten  Commandments,  and  Bowle^B  Catechism. 

At  the  dates  of  the  deeds  all  religious  sects  tolerated  by 
law  believed  in  the  Trinity;  but  in  the  course  of  time 
the  estates  became  vested  in  trustees  most  of  whom  were 
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Unitarians,  and  they  applied  the  rents  for  tLe  benefit  of 
Unitarians ;  and  that  sect  became  tolerated  by  law. 
Held  by  the  Lords,  affirming  judgments  of  the  Court  of 
Chancer}',  on  an  information  filed  in  1830,  that  neither 
Unitarians  nor  members  of  the  Church  of  England,  bat 
Protestant  Dissenters  only,  were  entitled  to  the  benefit  of 
the  charities ;  and  that  all  the  trustees  were  pr<^rly  re- 
moved, as  all  had  concurred  in  the  misapplication  of  the 
charity  funds.— SAortf  v.  The  Attomey^enercdy  p.  355. 

DEVISE.    See  Will. 

ENROLMEl^T. 

The  House,  if  the  objection  is  taken,  will  not  hear  an  appeal 
against  any  order  or  decree  of  the  Court  of  Chancery  that 
is  not  enrolled.  And  if  the  appeal  be  against  a  stale 
order  or  decree,  time  to  enrol  it  will  not  be  granted  unless 
the  merits  appear  to  be  with  the  Appellant — Broadhunt 
V.  Titnnicliff)  p.  71. 

EQUITIES. 

Any  equities  between  grantors  of  an  annuity  are  not  to  affect 
the  grantees,  unless  they  liave  distinct  notice  of  them  at 
the  time  of  the  grant. — Hollier  v.  Eyrej  p.  1. 

ESTATE,  VESTING  OF. 

A  testator  gave  all  his  real  and  personal  estates  to  trustees ; 
and  as  to  his  lands  at  W,^  which  he  held  in  fee  simple,  he 
directed  that  the  trustees  should  stand  seised  thereof,  in 
trust  to  convey  the  same  to  G.  H,  A.^  "  when  and  as  soon 
as  he  should  attain  his  age  of  21  years;"  but  in  case  he 
should  die  before  he  attained  that  age,  without  leaving 
issue  of  his  body,  then  that  the  said  lands  at  IT.,  given 
and  devised  to  him,  should  sink  into  the  residue  of  the 
testator's  real  and  personal  estates :  and  he  gave  the  resi- 
due to  J.  C.  At  the  testator's  death  G.  H.  A.  was  only 
12  years  of  age. 

Held,  that  an  equitable  estate  in  fee  in  the  lands  at  W.  vested 
in  G.  H  A,  immediately  on  the  testator's  death,  liable  to 
be  devested  in  the  event  of  his  dying  under  21  without 
leaving  issue  of  his  body.— PAipp*  v.  Ackers^  p.  683. 

ETTRICK  FOREST. 

The  office  of  Chamberlain  and  Collector  of  revenues  payable 
to  the  Crown  out  of  j&ttnrA  Forest,  was  granted  by  Geo.  4, 
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to  Lord  D .  for  liis  life,  with  a  yearly  salary,  "  as  well 
in  consideration  of  the  office  as  out  of  Royal  bounty  and 
favour,"  to  be  paid  out  of  the  monies  of  the  collection ; 
and  if  they  should  be  insufficient,  out  of  the  Crown  re- 
venues of  other  lands  in  Scotland,  The  salary  exceeded 
the  monies  collected,  and  was  paid  out  of  them  and  the 
other  Crown  revenues,  for  several  years  after  the  demise 
of  Geo.  4. 
Held,  that  the  grant,  under  disguise  of  a  grant  of  an  office, 
was  in  reality  a  grant  of  a  pension,  to  endure  beyond  the 
life  of  the  Royal  grantor,  and  was  so  far  an  illegal  aliena- 
tion of  the  Crown  property. — The  Lord  Advocate  v.  Lord 
DuTu/las,  p.  173. 

EVIDENCE.     See  Deed,  Construction  of. 

1.  The  question  whether  a  person  Is  principal  or  surety  in 
the  grant  of  an  annuity,  is  to  be  determined  on  the  terms 
of  the  instruments ;  no  extraneous  evidence  is  admissible 
for  that  purpose. — Hollier  v.  Eyre^  p.  1. 

2.  Part  of  an  old  indenture  relating  to  lands  the  subject  of  a 
suit,  appearing  to  have  been  severed  with  a  sharp  instru- 
ment, formerly  in  the  custody  of  the  PlaintiflPs  steward  until 
litigation  commenced  between  them,  afterwards  handed 
over  to  the  succeeding  steward,  from  whose  custody  it  is 
produced  at  the  trial,  is  admissible  in  evidence  against  the 
Plaintiff  in  support  of  the  case  of  the  Defendant,  who 
derived  title  from  the  former  steward. — Lord  Trimlestomn 
V.  KemmiSy  p.  774. 

The  objection  that  a  deed  tendered  in  evidence  has  been 
mutilated,  applies  rather  to  the  value  of  the  evidence  than 
to  its  admissibility. — Id.  p.  775. 

If  a  deed  is  admissible  in  evidence  for  any  purpose,  an  ex- 
ception to  it  ought  not  to  be  allowed. — Id.  p.  776. 

Declarations*  made  by  a  party  in  possession  of  an  estate,  in 
his  answer  to  a  bill  in  Chancery,  are  admissible  in  evidence 
against  him,  and  persons  deriving  from  him ;  butdeclara- 
tions  by  him  of  what  he  heard  another  person  state,  he  not 
adding  that  he  believed  the  statement,  are  not  admissible 
to  cut  down  or  defeat  his  estate. — Id.  p.  780. 

EXCEPTIONS,  BILL  OF. 

If,  upon  a  biU  of  exceptions  to  the  Judge's  charge  to  the  jury, 
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the  superior  Court  should  see  that  there  was  a  nusdiiectioa 
ralcnlated  to  miskad  the  jiuj  in  the  Terdicty  the  Court 
has  DO  discretion,  bnt  must  allow  the  exception  and  direct 
a  new  trial,  eren  though  the  yerdict  maj  he  right— 
HouMekiU  Coal  Company  ▼.  NeiUamj  p.  788. 

SeeuSf  in  case  of  a  motion  for  a  new  trial  on  the  ground  of 
misdirection. 

The  5th  section  of  the  Act  6  &  6  IF.  4,  c.  83,  requiring  t 
defendant  to  an  action  for  infringing  a  patent,  to  gire  tlie 
plaintiff  notice  of  the  objections  on  which  he  means  to 
relj  at  the  trial,  does  not  applj  to  Seotlamd;  the  practice 
there,  of  confining  the  evidence  at  the  trial  to  the  aTcrments 
on  the  record,  being  a  sufficient  protection  against  surprise. 

Held,  that  the  want  of  such  averments  on  the  record,  cannot 
be  supplied  bj  a  notice  of  objectionB  lodged  in  proce».— 
Id.  ibid. 

FRAUD.    See  Agreemekt. 

FUND  IN  COURT. 

A  suit  was  instituted  in  the  Court  of  Chancery  in  Ireland  by 
the  trustees  o£AJs  will,  for  canying  the  trusts  thereof  into 
execution,  and  for  administration  of  his  estate ;  and  jB^ 
one  of  the  defendants  thereto,  and  who  was  entitled  to  the 
residue  of  A*s  estate,  having  died  before  decree,  bills  of 
revivor,  and  supplement  and  amendment,  were  filed  bj  the 
plaintiffs  in  the  original  suit,  against  JB.'s  personal  repre- 
sentatives, and  against  all  the  parties  interested  under  his 
will  in  his  real  and  personal  estates;  and  a  decree  was 
made  directing  accounts  to  be  taken  of  the  personal  estates, 
debts,  and  legacies  of  A.  and  of  B.  respectively.     By  a 
subsequent  decree,  affirmed  by  the  House  of  Lords,  certain 
unpaid  legacies  of  JB.,  and  the  interest  on  them,  were 
declared,  in  the  event  of  his  personal  estate  being  found 
insufficient,  to  be  charged  on  his  real  estates ;  the  principal 
not  to  be  raised  until  after  the  death  of  C,  the  tenant  for 
life  thereof  under  jB/s  will,  but  the  interest  to  be  paid  out 
of  the  rents  and  profits  during  C's  life.     On  a  question 
subsequently  arising  between  C,  and  D.  the  tenant-in-tail 
of  the  real  estates  after  C.'s  life  estate,  whether  a  fund  in 
Court,  part  of  jB.'s  personal  estate,  should  be  applied 
exclusively  in  payment  of  arrears  of  interest  on  the  legacies, 
or  rateably  in  payment  of  the  legacies  and  of  the  interest ; 
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the  Master  of  the  Rolls  and  Lord  Chancellor  of  Ireland 
made  orders  directing  the  fund  to  be  applied  exclusively 
in  payment  of  the  arrears  of  interest ;  and  the  Lord  Chan- 
cellor refused  to  direct  an  inquiry  as  to  how  much  of  the 
fund  in  Court  was  principal,  and  how  much  accumulated 
interest. 
Held,  on  appeal  again^^t  these  orders,  that  any  question  as  to 
the  application  of  jB.'s  personal  estate  could  not  be  regu- 
larly adjudicated  in  this  form  of  suit,  between  the  co-de- 
fendants C,  and  Z>. ;  and  the  orders  appealed  from  were 
affirmed,  with  a  variation  and  declaration  that  they  should 
be  without  prejudice  to  any  question  between  C.  and  Z>. 
as  to  the  manner  in  which  the  principal  and  interest  of  the 
legacies  should  be  paid. — Coote  v.  Trench^  p.  74. 

GRANT.     See  Officer.    Costs,  4. 

1.  The  Officers  of  State  in  Scotland  are  the  proper  parties  to 
pursue  an  action  to  set  aside  an  illegal  grant  of  the  pro- 
perty of  the  Crown  in  that  country. 

2.  That  such  an  action  brought  by  the  Lord  Advocate  in  the 
name  and  on  the  behalf  of  the  Crown,  without  a  special 
warrant,  is  incompetent,  although  he  obtains  such  warrant 
in  the  course  of  the  proceedings. 

8.  That  in  such  action  the  Lord  Advocate  and  the  Commis- 
sioners of  Woods  and  Forests  have  no  title  to  sue. — The 
Lord  Advocate  v.  Lord  Dunglas^  p.  173. 

HEIR. 

E.  C,  by  his  will,  dated  in  1786,  gave  his  estate  of  T,  to 
certain  persons  for  life,  and  after  their  decease  to  his  kins- 
man J,  (7.,  or  his  male  heir ;  and  if  no  male  heir  lawfully 
begotten  by  the  said  J,  6^,  then  the  above  lands  to  fkll  to  the 
first  male  heir  of  the  branch  of  his  uncle  R,  C's  family, 
yielding  and  paying  to  such  of  the  daughters  of  the'afore- 
said  R.  C-  which  should  be  then  living,  the  sum  of  100^^ 
each,  at  the  time  of  the  taking  possession  of  the  aforesaid  es- 
tates. The  testator  died  in  1 787 :  R.  C.  died  six  years  before, 
having  left  five  daughters  only,  all  married :  the  eldest  had 
several  daughters,  but  no  son;  each  of  the  others  had  sons; 
all  these  persons  were  known  to  the  testator.  The  eldest 
daughter  of  i2.  C.  died  in  1799,  having  no  son,  but  leaving 
a  daughter  who  had  a  son  bom  in  1795,  both  still  living. 
The  second  died  in  November  1782,  having  had  two  sons; 
one  born  in  17(33,  who  died  iu  1817;  the  tiecond  born  in 
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1770,  Still  living.  The  third  died  in  1813,  leaving  two 
sons;  one  born  in  1771,  who  died  in  1818 ;  the  other  bom 
in  1773,  still  living.  The  fourth  died  in  1804,  leaving  a 
son  bom  in  1768,  who  died  in  1810.  The  fifth,  still  living, 
had  a  son  bom  in  1772,  who  is  still  living.  The  life  estate 
in  the  devised  lands  expired  in  Jvly  1820.  Held,  Ist, 
that  the  remainder  devised  to  the  first  male  heir  of  the 
branch  of  i2.  C's  family,  was  a  contingent  remainder  in  fee 
simple.  2dl7,  that  such  remainder,  if  once  vested,  could 
not  become  devested  so  as  to  admit  another  person  in  pre- 
ference to  him  in  whom  it  had  vested.  Sdly,  that  the  said 
remainder  did  not  vest  in  i2.  C/s  second  daughter's  son, 
in  preference  to  his  first  daughter's  grandson. — Doe  d. 
Winter  v.  Perratt,  p.  606. 
QucBTCy  as  between  the  titles  of  the  grandson  of  R.  C's  eldest 
daughter,  and  the  son  of  R,  C's  fourth  daughter.  Lord 
Brougham  was  of  opinion,  supported  by  five  Judges, — 1st, 
that  the  words  "first  male  heir"  were  not  used  bv  the 
testator  to  denote  a  person  of  whom  an  ancestor  might  be 
living,  but  meant  an  heir  of  a  deceased  ancestor  in  a  tech- 
nical sense.  2dl7,  that  the  said  remainder  first  vested  in 
interest,  on  the  death  of  R.  C's  fourth  daughter  in  1804, 
in  her  son.  Lord  Cottenham^  supported  by  six  Judges,  was 
of  opinion, — 1st,  that  the  words  "first  male  heir"  were  used 
to  denote  a  person  of  whom  an  ancestor  might  be  living. 
2dly,  that  the  said  remainder  did  not  first  vest  in  interest 
in  R.  C's  fourth  daughter's  son.  His  Lordship  did  not  say 
when  or  in  whom  it  vested.  Two  of  these  Judges  said  it 
vested  in  the  first  daughter's  grandson,  on  that  dlaughter's 
death  in  1799;  two  others  said  it  then  vested  in  R,  C/s 
second  daughter's  son ;  and  the  remaining  two  said  that  the 
will  was  in  tliat  respect  void  for  uncertainty. — Id,  ibid, 

HUSBAND  AND  WIFE. 

A  deed  of  separation  between  a  husband  and  his  wife  having 
been  drawn  up,  but  not  executed  by  the  husband ; 

Held,  that  his  executing  such  deed  was  a  legal  consideration 
for  an  agreement  by  a  third  person  to  pay  a  sum  of  money 
to  the  husband,  towards  the  discharge  of  certain  debts  and 
expenses  for  which  the  husband  was  solely  liable. — Jories  v. 
Waite,  p.  101. 

JUDICIAL  FUNCTIONS.    See  Action,  4. 
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INQUIRIES  BEFORE  THE  MASTER.     See  Decree. 
LEASE.     See  Power. 

LEGACIES. 

1.  A  suit  was  instituted  in  the  Court  of  Chancery  in  Irdandj  by 
the  trustees  of -d.'s  will,  for  carrying  the  trusts  thereof  into 
execution,  and  for  administration  of  his  estate :  and  JB., 
one  of  the  defendants  thereto,  and  who  was  entitled  to  the 
residue  of  A,^8  estate,  having  died  before  decree,  bills  of 
revivor,  and  supplement  and  amendment,  were  filed  by  the 
plaintiffs  in  the  original  suit,  against  J5/s  personal  repre- 
sentatives, and  against  all  the  parties  interested  under  his 
will  in  his  real  and  personal  estates ;  and  a  decree  was 
made  directing  accounts  to  be  taken  of  the  personal  estates, 
debts,  and  legacies,  of  A.  and  of  jB.  respectively.  By  a  sub- 
sequent decree,  affirmed  by  the  House  of  Lords,  certain 
unpaid  legacies  of  jB.,  and  the  interest  on  them,  were 
declared,  in  the  event  of  his  personal  estate  being  found 
insufficient,  to  be  charged  on  his  real  estates ;  the  principal 
not  to  be  raised  until  after  tlie  death  of  C,  the  tenant  for 
life  thereof  under  J5.'s  will,  but  the  interest  to  be  paid  out 
of  the  rents  and  profits  during  (7.'s  life.  On  a  question  sub- 
sequently arising  between  C.,  and  2>.  the  tenant-in  tail  of 
the  real  estates  after  C.'s  life  estate,  whether  a  fund  in  Court, 
part  of  i?.'s  personal  estate,  should  be  applied  exclusively 
in  paymcntof  arrears  of  interest  on  the  legacies,  or  rateably 
in  payment  of  the  legacies  and  of  the  interest ;  the  Master 
of  the  Rolls  and  Lord  Chancellor  of  Ireland  made  orders 
directing  the  fund  to  be  applied  exclusi^y  in  payment  of 
the  arrears  of  interest ;  and  the  Lord  Chancellor  refused  to 
direct  an  inquiry  as  to  how  much  of  the  fund  in  Court  was 
principal,  and  how  much  accumulated  interest. 
Held,  on  appeal  against  these  orders,  that  any  question  as  to 
the  application  of  J5.'s  personal  estate  could  not  be  regularly 
adjudicated  in  this  form  of  suit,  between  the  co-defendants 
C.  and  Z>. ;  and  orders  appealed  from  were  affirmed,  with 
a  variation  and  declaration  that  they  should  be  without 
prejudice  to  any  question  between  C.  and  2>.  as  to  the 
manner  in  which  the  principal  and  interest  of  the  legacies 
should  be  paid. — Coote  v.  Trencli^  p.  74. 

2.  A  testator  bequeathed  to  trustees  a  sum  of  15,000/.  in  the 
three  ]^er  cent,  consols,  to  be  deemed  a  legacy  of  quantity^ 
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and  to  be  dae  at  his  death  as  if  the  same  was  a  eped&c 
legacy  ;  and  he  directed  that,  i(he  should  not  die  pooccwcd 
of  three  per  cenL  consols  sufficient  to  satisfy  the  said  sunij 
his  executors  should,  within  two  months  after  his  decease, 
purchase  so  much  consols  as  should  make  up  the  deficiencr 
or  full  amount  thereof  as  the  case  might  require ;  and  he 
created  a  term  in  his  real  estates,  one  trust  of  which  was  to 
raise  the  fuU  amount  or  deficiency  of  the  said  sum  of  coo- 
sols,  in  case  he  should  not  have  at  his  decease  a  snfficieot 
sum  in  that  fund  to  answer  the  legacy.  The  will  was  dated 
in  1832;  the  testator  died  in  1835,  leaving  only  3,0001 
three  per  cent,  consols,  which  had  been  purchased  in  1834: 
he  had  in  1824  sold  out  12,000/.  consols,  which  then  stood 
in  his  name,  and  paid  the  produce  to  his  brother  upon  mort- 
gage of  freehold  estates,  subject  to  redemption  by  retraos- 
ferring  or  replacing,  on  request,  12,000/.  consols  into  the 
name  of  the  testator  or  his  executors,  and  on  payment  of 
interest  equal  to  the  dividen  ds,  until  replaced. 
Held  (affirming  decrees  of  the  yice-Chancellor  and  Lord 
Chancellor),  that  the  12,000/.  consols,  secured  by  the  mort- 
gage to  be  replaced,  were  well  bequeathed  to  make  up  the 
legacy  of  16,000/.  three  per  cent,  consols. — CoQuan  t. 
Curling^  p.  88. 

MALE  HEIR.    See  Heir. 

MARRIAGE. 

M.  C,  an  unmarried  woman,  while  living  with  her  mother,  had 
two  children  by  ^.  JET ,  a  single  man,  who  gave  bond  to  the 
parish  to  indemnify  it  against  their  maintenance.  He  after- 
wards changed  his  own  residence,  and  Af.  C.  went,  with 
her  two  children,  to  reside  in  his  house,  and  so  resided  till 
his  death.  Shortly  after  this  change  of  residence  he  ob- 
tained from  his  law  agent  a  form  of  words  necessary,  by  the 
Scotch  law,  to  constitute  a  marriage.  He  then  wrote  this 
note :  "  My  dearest  Mat/f — I  hereby  solenmly  declare  that 
you  are  my  lawful  wife,  though  for  particular  reasons  I 
wish  our  marriage  to  be  kept  private  for  the  present.  I  am 
your  affectionate  husband,  A.  JET."  This  note  was  ad- 
dressed inside  to  "  Jf.  C,"  but  outside  to  **Mr8.  A.  IT." 
He  deposited  the  note  with  the  law  agent,  saying,  **it 
would  please  and  satisfy  her,"  but  directed  the  agent  to 
keep  it  a  secret  till  his,  A.  H,%  death.  A.  H,  always 
represented  himself  to  his  relations  as  a  single  man. 
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Held  that  a  valid  marriage  had  been  constitated  between  these 
parties ;  that  the  woids  of  the  paper  were  sufficient  for  that 
purpose,  so  far  as  the  man  was  concerned ;  and  that  his  con- 
duct and  expressions  to  the  law  agent*  together  with  the 
subsequent  residence  of  the  woman  with  him,  must  be  taken 
as  evidence  of  her  knowledge  of  the  paper^  and  her  assent 
to  iU—HamUtan  v.  Hamilton^  p.  827. 

The  law  agent  was,  under  the  circumstances,  here  equally 
the  agent  of  the  wife  as  of  the  husband,  for  the  purpose  of 
the  custody  of  this  paper. — Id,  ibid. 

MINISTERIAL  FUNCTIONS.    See  Action,  4. 

OFFICK 

1 .  The  office  of  Chamberlain  and  Collector  of  revenues  payable 
to  the  Crown  out  ofJEttrick  Forest,  was  granted  by  Geo.  4, 
to  Lord  2>.  for  his  life,  with  a  yearly  salary,  "  as  well  in 
consideration  of  the  office  as  out  of  Royal  bounty  and 
favour,''  to  be  paid  out  of  the  monies  of  the  collection ; 
and  if  they  should  be  insufficient,  out  of  the  Crown  reve- 
nues of  other  lands  in  Scotland,  The  salary  exceeded  the 
monies  collected,  and  was  paid  out  of  them  and  the  other 
Crown  revenues,  for  several  years  after  the  demise  of  Geo.  4. 

Held,  that  the  grant,  under  disguise  of  a  grant  of  an  office, 
was  in  reality  a  grant  of  a  pension,  to  endure  beyond  the 
life  of  the  Royal  grantor,  and  was  so  far  an  illegal  aliena- 
tion of  the  Crown  property. — The  Lord  Advocate  v.  JLord 
Dunglas,  p.  173. 

2.  The  Convention  of  the  Royal  Burghs  of  Scotland  exists 
under  the  authority  of  an  Act  passed  in  the  reign  of 
James  3  (a.  d.  1487.)  It  consists  of  commissioners  or  dele- 
gates from  the  Royal  Burghs,  meets  annually,  declares 
the  amount  of  money  required  for  certain  purposes  to  be 
raised  by  the  various  burghs,  holds  its  sittings  for  two  or 
three  days,  provides  by  annual  vote  for  its  expenses,  and 
is  then  dissolved.  Two  persons  were  appointed  conjunct 
clerks  of  this  Convention,  and  their  appointments  were 
declared  to  be  "  with  benefit  of  survivorship,"  and  **with 
survivancy  to  the  longest  liver  of  them,"  and  the  office  was 
given  to  them  "  as  freely  and  fully  as  any  of  their  pre- 
decessors had  held  it,"  and  the  emoluments  were  declared 
to  belong  to  one  of  them  ** during  his  natural  life;" 
the  other  was  to  have  the  benefit  of  survivorship.  The 
VOL.  IX.  3  M 
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Convention  in  one  year  raised  the  i 
another  it  lowered  that  lalaiyjbelo^ 
and  it  also  increased  their  daties.  \ 
express  appointments  ^  during  pleas 

Held  by  Lords  Brougham  and  C<Me 
dissenting) : — First,  that  this  was  m 
expressions  in  the  appointment  ^ 
circumstances  under  which  it  was 
that  the  salary  might  be  raised  or 
of  the  Convention. 

Per  Lord  Campbell  i — The  Conventio 
corporation :  on  the  facts  of  this  ca 
appointment,  the  office  is  granted  fc 
tion  cannot  reduce  the  salary  below 
amount  But  the  Convention  can  n 
and  may,  perhaps,  cast  new  duties 
Canvewtion  of  Royal  Burghs  of  S 
and  BeUj  p.  144. 

OFFICERS  OF  STATE  IN  SCOTJ 
Partibs  to. 

Semblej  1.  That  the  Officers  of  Stal 
proper  parties  to  pursue  an  actic 
grant  of  the  property  of  the  Crowi 

2.  That  such  an  action  brought  by 
the  name  and  on  the  behali'of  the  C 
warranty  is  incompetent,  although  1 
in  the  course  of  the  proceedings. 

8.  That  in  such  action  the  Lord  Adi 
sioners  of  Woods  and  Forests  hav 
Lord  Advocate  v.  Lord  Dunglas^  \ 

PATENT. 

A  person,  to  be  entitled  to  a  patent 
be  the^r^  and  true  inventor ;  an( 
public  use  there  of  by  himself  or  oth< 
of  the  patent. 

Trials  of  an  incomplete  invention,  by 
not  evidence  of"  prior  use"  for  the 
a  patent.  Prior  use,  for  that  pur] 
and  exercise  of  the  invention. 

Evidence  of  the  existence  of  a  comp 
public  use,  although  abandoned  o 
tinned,  but  not  altogether  lost  si 
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invalidate  a  patent  sabsequently  granted  for  the  same 
invention. 

Held,  therefore^  that  on  the  trial  of  an  issue  **  whether  an 
invention  described  in  a  patent  is  not  the  ori^'nal  invention 
of  the  patentee/'  it  is  an  erroneous  direction  in  law  to  the 
jury  to  charge  them  that  the  evidence  of  prior  public  use, 
to  invalidate  the  patent,  must  show  that  *^  the  use  was  con- 
tinued to  the  time  when  the  patent  was  granted ;  not  to  the 
very'  exact  period,  but  that  it  must  have  been  known  and 
used  as  a  useful  thing  at  the  time." — Homehill  Coal  Cam* 
party  v.  NeilsoUf  p.  788. 
PEER. 

A  Peer  of  Parliament  has  a  right  to  bargain  in  his  individual 
character  for  compensation  for  injury  to  his  property ;  and 
where,  therefore,  he  agreed  on  certain  conditions  to  with- 
draw his  opposition  to  a  railway  bill,  and  to  give  his  assent 
to  it,  but  it  was  not  shown  on  the  record  that  the  money 
to  be  paid  him  was  promised  at  a  consideration  for  his  vote 
being  withheld  or  given,  or  that  the  parties  to  the  agree- 
ment intended  to  conceal  it  from  the  individual  landowners 
on  the  line,  or  from  the  Legislature,  or  that  any  fraud  was 
intended  or  was  committed  on  any  party;  he  was  allowed 
to  enforce  such  agreement  at  law.  —  Simpson  v.  Lard 
Hofoderiy  p.  61. 
PLEADING. 

A  deed  of  separation  between  a  husband  and  his  wife  having 
been  drawn  up,  but  not  executed  by  the  husband ; 

Held  that  his  executing  such  deed  was  a  legal  consideration 
for  an  agreement,  by  a  third  person,  to  pay  a  sum  of 
money  to  the  husband  towards  payment  of  certain  debts 
and  expenses,  for  which  the  husband  was  solely  liable.— 
Jones  V.  Waite^  p.  101. 

If  the  law  casts  any  duty  upon  a  person  which  he  refuses  or 
faib  to  perform,  he  is  answerable  in  damages  to  those 
whom  his  refusal  or  failure  injures.  If  several  are  jointly 
bound  to  perform  the  duty,  they  are  liable,  jointly  and 
severally,  for  the  failure  and  refusal. 

Persons  having  judicial  functions,  but  being  also  required  to 
perform  ministerial  acts,  may  be  sued  for  damages  occa- 
sioned by  their  neglect  or  refusal  to  perform  such  minis- 
terial acts. 

In  such  action  no  allegation  of  malice  is  necessary— i^<^^- 
son  ▼.  KmnouU  (Earl),  p.  251. 
3  M  2 
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PENSION.    5m  Office. 
POWER. 

On  the  marriage  of  T.  P.,  a  settlement  was  made  of  certain 
lands  held  on  a  lease  for  lives  renewable  for  ever.  The 
settlement  gave  T.  P.  an  estate  for  life,  and  contained  the 
following  power  of  leasing :  "  It  shall  be  lawful  for  T.  P. 
and  all  and  every  other  person  or  persons  io  whom  any  use 
is  hereby  limited,  when  in  actual  possession  of  the  said 
lands,  &C.9  to  demise  the  said  lands  for  any  number  of  lives 
or  years,  consistent  with  their  respective  interests  therein, 
to  commence  in  possession,  and  not  in  reversion,  remainder, 
or  expectancy,"  reserving  the  best  rents,  without  taking 
any  money  by  way  of  fine,  &c.  T.  P.  granted  a  lease 
to  A.  P,  at  a  farm-rent,  for  the  lives  of  three  persons 
therein  named ;  with  a  covenant,  that  on  failure  of  any  of 
the  three  lives,  the  lessor,  his  heirs  and  assigns,  would,  on 
the  payment  of  6  /.  as  a  fine  upon  each  life  that  should 
happen  to  die,  add  to  the  time  and  term  of  the  lease  the 
life  of  another  person,  nominated  by  the  lessee,  from  time 
to  time  successively  for  ever. 

Held  that  this  lease  was  not  warranted  by  the  power ;  and  a 
decree  by  the  Court  of  Chancery  in  Ireland,  directing 
specific  performance  of  the  covenant  of  renewal,  was  re- 
versed, and  the  bill  ordered  to  be  dismissed  with  costs.— 
Clark  V.  Smithy  p.  126. 

PRACTICE.    See  Annuity,  2.    Costs. 

1.  Supplemental  cases  need  not  be  lodged  upon  reviving  an 
appeal  which  became  abated  after  a  full  hearing. — SolUer 
y.Eyrey  p.  1. 

2.  Decree  dismissing  a  bill  for  arrears  of  an  annuity,  on  the 
ground  of  presumed  satisfaction  and  lapse  of  time  ;  varied 
by  directing  the  bill  to  be  retained  for  12  months,  the 
plaintifi*  to  be  at  liberty  to  establish  her  claim  in  an  action 
at  law. — Hawarth  v.  Bostochy  p.  59. 

d.  Where  no  party  appears  when  an  appeal  is  called  on  for 
hearing,  it  will  be  dismissed  for  want  of  prosecution,  with- 
out costs  on  either  side. — Sherburne  v.  Middletony  p.  72. 

4.  The  House  will  not  hear  an  appeal  against  any  order  or 
decree  of  the  Court  of  Chancery  that  is  not  inroUed,  if  the 
objection  is  taken.  And  if  the  appeal  be  against  a  stale 
order  or  decree,  time  to  inrol  it  will  not  be  granted  unless 
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the  merits  appear  to  be  with  the  Appellant — Broadhunt 
V.  Turmicliff,  p.  71. 
6.  Where  no  person  appears  on  the  part  of  an  Appellant, 
when  his  appeal  is  called  on,  and  the  agent  only  of  the 
Respondent  appears,  alleging  that  he  had  retained  counsel, 
and  praying  liiat  the  appeal  be  dismissed  with  costs,  it  will 
be  dismissed  with  costs. — Murphy  v.  Conway ^  p.  78. 

6.  An  Appellant  had»  nnder  the  decree  of  the  Court  below,  paid 
the  costs  of  a  suit.  That  decree  was  reversed  in  this  House, 
and  the  bill  against  the  Appellant  ordered  to  be  dismissed 
with  costs.  This  House,  however,  would  not  make  an 
order  for  him  to  be  repaid  such  costs,  but  left  him  to  apply 
to  the  Court  below  on  the  judgment  now  pronounced. — 
Clark  V.  SmUh,  p.  126. 

7.  Where  the  Crown,  by  any  of  its  officers,  is  a  party  Respon- 
dent in  an  appeal,  it  is  not  the  usage  of  the  House  of  Lords 
to  allow  the  counsel  for  the  Crown  a  general  reply,  after  the 
reply  for  the  Appellant. — Lord  Advocate  v.  Lord  DungUu^ 
p.  174. 

8.  Where  the  judgment  of  the  Court  below  is  reversed  in  this 
House,  and  the  House  pronounces  the  judgment  which 
ought  to  have  been  pronounced  in  the  Court  below,  the 
effect  of  such  judgment  is  to  give  to  the  Appellant  the  costs 
of  the  suit  in  the  Court  below,  which  he  would  have  had 
there,  had  the  proper  judgment  been  pronounced  in  the 
first  instance  in  that  Court. 

This  House  never  gives  costs  against  a  party  coming  to  sus- 
tain a  decree  in  his  {Kvo\ix,^Majcker8y  v.  RarnsaySy  p.  818. 

9.  If  upon  a  bill  of  exceptions  to  the  Judge's  charge  to  the 
jury,  the  superior  Court  should  see  that  there  was  a  misdi- 
rection calculated  to  mislead  the  jurors  in  their  verdict, 
the  Court  has  no  discretion,  but  must  allow  the  exception 
and  direct  a  new  trial,  even  though  the  verdict  may  be 
right. — Househill  Coal  Company  v.  NeiUon,  p.  788. 

SecuSi  in  case  of  a  motion  for  a  new  trial  on  the  ground  of 
misdirection.— J(2.  ibid. 

The  6th  section  of  the  Act  6  &  6  TF.  4,  c.  83,  requiring  a 
defendant  to  an  action  for  infringing  a  patent,  to  give  th& 
plaintiff  notice  of  the  objections  on  which  he  means  to 
rely  at  the  trial,  does  not  apply  to  Scotland  \  the  practice 
there,  of  confining  the  evidence  at  the  trial  to  the  averments 
on  the  record,  being  a  sufficient  protection  against  surprise. 
3  M  3 
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Held,  that  the  want  of  such  avennents  on  the  record,  cannot 
he  supplied  hy  a  notice  of  ohjections  lodged  in  process.— 
Honsehill  Coal  Company  v.  NeiUoUj  p.  788. 

PRINCIPAL  AND  AGENT. 

M.  employed  R.  and  Co.,  bankers  in  Edirdmrghy  to  obtain 
for  him  payment  of  a  bill  drawn  on  a  person  resident  at 
Calcutta,  R.  and  Co.  accepted  the  employment,  and  wrote 
promising  to  credit  him  with  the  money  when  received. 
R,  and  Co.  transmitted  the  bill  in  the  usual  course  of  busi- 
ness to  C.  and  Co.  of  London^  and  by  them  it  was  for- 
warded to  Indiay  where  it  was  duly  paid.  i2.  and  Co.  wrote 
to  Jf.  announcing  the  fact  of  its  payment,  but  never 
actually  credited  him  in  their  books  with  the  amount.  The 
house  in  India  failed. 
Held,  that  R,  and  Co.  were  the  agents  of  Jf.  to  obtain  pay- 
ment of  the  bill ;  that  payment  having  been  actuaUy  made, 
they  became  ipso  facto  liable  to  him  for  the  amount  re- 
ceived ;  and  that  he  could  not  be  called  on  to  suffer  any 
loss  occasioned  by  tlie  conduct  of  their  sub-agents,  as 
between  whom  and  himself  no  privity  existed.— JforA^niy 
y.  RamsaySf  p.  818. 

PRINCIPAL  AND  INTEREST.    See  Fund  in  Coubt.   Lb- 

GACISS. 

RELEASE.    See  Residue. 

RESIDUE,  RELEASE  OF. 

T.  H.J  a  merchant  in  partnership  with  A.  H.^  died  in  1790, 
unmarried  and  intestate,  possessed  of  leasehold  property, 
and  leaving  his  sisters  Lady  5.  and  Mrs.  2>.  his  sole  next 
of  kin.  Soon  after  liis  death,  the  partnership  was,  on  in- 
vestigation by  the  creditors,  found  to  be  insolvent;  and 
Lady  S,  and  Mrs.  X).,  with  consent  of  their  husbands,  duly 
renounced  administration  of  his  estate.  By  indenture  made 
between  Sir  IF.  S.  and  liis  wife  Lady  S*  of  the  first  part, 
the  said  A.  H.  of  the  second  part,  and  his  then  new  partner 
R.  of  the  third  part, — after  reciting  that  the  former  part- 
nership was  insolvent ;  that  A.  H.  and  R,  had  undertaken 
to  settle  with  the  creditors  by  composition,  which  could 
not  be  effected  without  administration  of  T.  HJb  personal 
estate,  and  tliat  there  had  been  money  transactions  between 
him  and  Sir  W.  S,y  of  which  neither  kept  any  account, — 
Sir   W.  S.  and  Lady  jS^.  renounced,  at  iS/s  request,  all 
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their  right  to  the  said  administration  in  favour  of  A.  2f., 
who  in  consideration  thereof  covenanted,  after  ohtaining 
such  administration,  to  release  Sir  W.  S.  from  all  claims 
which  he  as  administrator  of  T,  JET.  or  otherwise  might 
have  on  Sir  W.  S. :  And  Sir  W.  /S.,  in  consideration  of 
such  release,  covenanted  for  himself,  his  heirs,  executors, 
and  administrators,  and  for  his  said  wife,  that  they.  Sir 
W.  S>  and  Lady  ^.,  would,  after  such  administration  should 
l»e  granted  to  A,  JET.,  execute  to  him,  his  executors  and  ad- 
ministrators, a  release  of  all  claims  whatsoever  which  they 
might  have  on  him  as  administrator  of  T.  H.  or  otherwise. 
The  creditors  also  by  a  composition  deed  agreed  to  accept 
16  s.  in  the  pound,  payable  by  instalments  hj  A.  H.  and 
R.,  and  to  allow  A.  H.  to  take  out  administration  of  the 
estate  of  T.  JET.  Afterwards  2>.,  the  husband  of  Mrs.  2>., 
by  a  deed-poll, — after  reciting  that  he  had  an  unsettled  de- 
mand against  T.  H.'s  estate,  and  that  the  effects  of  the 
late  partnership,  together  with  his  private  estate,  were  in- 
sufficient to  pay  the  partnership  debts,  and  that  the  creditors 
entered  into  a  composition  and  agreement  with  A.  S,  and 
R.  as  aforesaid, — declared  that  a  bond  for  1,000  L  given  to 
him  by  A*  H,  and  R,  pursuant  to  an  agreement  therein 
recited,  should,  when  paid,  be  in  full  discharge  of  all  sums 
of  money  due  to  him  from  T.  JET.,  and  of  all  claims  what- 
soever of  him,  2>.,  on  the  estate  and  effects  of  T,  H. 
A.  H.  then  took  out  letters  of  administration  of  21  jET.'s 
estate,  and,  in  order  to  pay  the  creditors,  raised  sums  of 
money  by  annuities  and  mortgage  on  the  said  leasehold 
property,  R.  joining  in  the  securities;  but  in  1793,  being 
unable  to  pay  the  whole  composition  by  what  they  had 
then  received  from  the  intestate's  estate,  they  entered  into 
further  arrangements  with  the  creditors,  and  soon  after- 
wards dissolved  partnership,  R.  remaining  in  exclusive 
possession  of  the  leasehold  premises,  of  which  he  afterwards 
purchased  the  fee  simple;  and,  dealing  with  thcro  as  his 
own  for  several  years,  without  any  interference  by  A,  H.^ 
or  the  said  next  of  kin,  or  their  husbands  who  survived 
them, — all  of  whom  died  between  the  years  1797  and  1816, 
— he  (JR.)  mortgaged  them  in  1815  to  secure  debts  due  by 
him  to  D,  and  Co.,  subject  to  the  leases  possessed  by  the  in- 
testate; subject  to  which,  he  also  in  1818  released  to  them  the 
equity  of  redemptioui  and  they  afterwards  sold  the  property 
3  M  4 
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in  fee  to  other  partieB.  A  bill  to  redeem  the  premises  w«s 
filed  againsl  the  mcNrtgigeei  and  pnrchaoero  in  1831,  hj 
the  adminbtrmtor  de  bamis  non  of  21 M^  claiming  title  ako 
as  representative  of  the  next  of  kin«  There  was  no  direct 
proof  that  T.  JB[*b  next  of  kin  executed  releases  of  their 
interest  in  the  residoe  of  his  estate. 

Held  hj  the  Lords  that,  under  the  drciimstancesy  and  after 
so  long  a  time,  and  acquiescence  by  all  parties  in  JBJ§ 
dealings  with  the  property,  such  release  might  well  be 
presumed,  and  that  die  same  and  the  deed-poll  executed  bj 
JD.  amounted  to  releases  of  their  interest,  in  ri^t  of  their 
respectiye  wives,  in  the  residue  of  the  personal  estate  of  the 
intestate,  although  such  residue  was  not  mentioned  in  either 
deed.--Skeffinffton  v.  Buddj  p.  219. 

Semble^  if  the  residue  had  not  been  so  released,  and  time  and 
the  acts  and  acquiescence  of  the  parties  had  not  been  a  bar 
to  a  bill  to  redeem,  the  administrator  de  bonii  non  of  the 
intestate  would  be  entitled  to  sustain  such  bill;  notwith- 
standing that  the  equity  of  redemption  had  been  reserved 
to  the  original  administrator's  representatives.— JiiL  ibid. 

ROYAL  BURGHS. 

The  Convention  of  the  Royal  Burghs  of  Seatkmd  exists  under 
the  authority  of  an  Act  passed  in  the  reign  of  James  3 
(a.  d.  1487).  It  consists  of  commissioners  or  delegates 
from  the  Royal  Burghs,  meets  annually,  declares  the 
amount  of  money  required  for  certain  purposes  to  be  raised 
by  the  various  borghs,  holds  its  sittings  for  two  or  three 
days,  provides  by  annual  vote  for  its  expenses,  and  is 
then  dissolved.  Two  persons  were  appointed  conjunct 
clerks  of  this  Convention,  and  their  appointments  were 
declared  to  be  **  with  benefit  of  survivorship,*'  and  "  with 
survivancy  to  the  longest  liver  of  them ;''  and  the  oflice 
was  given  to  them  **  as  freely  and  fully  as  any  of  their 
predecessors  had  held  it ;''  and  the  emoluments  were  de- 
clared to  belong  to  one  of  them  ''  during  his  natural  life  ;** 
the  other  was  to  have  the  benefit  of  survivorship.  The 
Convention  in  one  year  raised  the  salary  of  its  clerks,  in 
another  it  lowered  that  salary  below  its  original  amount, 
and  it  also  increased  their  duties,  lliere  were  instances  of 
express  appointment  '<  during  pleasure,''  and  of  dismissals. 

Held  by  Lords  Brougham  and  Cottenham  (Lord  Campbell 
disfentmg):  First,  that  this  was  not  a  life  office,  for  that  the 
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expressions  in  the  appointments  were  explained  by  the 
circumstances  under  which  it  was  made;  and  secondly, 
that  the  salary  might  be  raised  or  lowered,  at  the  pleasure 
of  the  Convention. 

Per  Lord  Campbell'. — The  Convention  of  Royal  Burghs  is  a 
corporation :  on  the  facts  of  this  case,  and  the  terms  of  the 
appointment,  the  office  is  granted  for  life,  and  the  Conven- 
tion cannot  reduce  the  salary  below  its  ancient  and  original 
amount.  But  the  Convention  can  reduce  it  to  that  amount, 
and  may  perhaps  cast  new  duties  on  the  officers. — The 
Convention  of  Roycd  Burghs  of  Scotland  v.  Cunmgham 
and  BeU,  p.  144. 

SCOTLAND.    See  Action,  Partibs  to. 

SEPARATION.    See  Husband  and  Wife. 

SPECIFIC  PERFORMANCE. 

On  the  marriage  of  T.  P.,  a  settlement  was  made  of  certain 
lands  held  on  a  lease  for  lives  renewable  for  ever.  The 
settlement  gave  T.  P.  an  estate  for  life,  and  contained  the 
following  power  of  leasing:  **  It  shall  be  lawful  for  T.  P., 
and  all  and  every  other  person  or  persons  to  whom  any 
use  is  hereby  limited,  when  in  actual  possession  of  the  said 
lands,  &c.,  to  demise  the  said  lands  for  any  number  of 
lives  or  years,  consistent  with  their  respective  interests 
therein,  to  commence  in  possession,  and  not  in  reversion, 
remainder,  or  expectancy,"  reserving  the  best  rents,  without 
taking  any  money  by  way  of  fine,  &c.  T.  P.  granted  a 
lease  to  A.  P.  at  a  farm-rent,  for  the  lives  of  three  persons 
therein  named ;  with  a  covenant,  that  on  failure  of  any  of 
the  three  lives,  the  lessor,  his  heir  and  assigns,  would  on 
the  payment  of  5  2.  as  a  fine  upon  each  life  that  should 
happen  to  die,  add  to  the  time  and  term  of  the  lease  the 
life  of  another  person,  nominated  by  the  lessee,  from  time 
to  time  successively  for  ever. 
Held  that  this  lease  was  not  warranted  by  the  power ;  and  a 
decree  by  the  Court  of  Chancery  in  Ireland,  ordering 
specific  performance  of  the  covenant  of  renewal,  was  re- 
versed, and  the  bill  ordered  to  be  dismissed,  with  costs.— 
dark  V.  Smithy  p.  126. 

TRUSTS  AND  TRUSTEES. 

1.  A  trustee  is  bound  not  to  do  any  thing  which  ean  place  him 
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in  a  position  inconsistent  with  the  intereslj  of  die  trust,  <a 
which  can  have  a  tendency  to  interfere  with  his  dntj  in 
discharging  it.  Neither  the  tmstee  nor  his  rejMresentatiYe 
can  be  allowed  to  retain  an  advantage  acquired  in  violation 
of  this  rule. — HamilUm  v.  Wright,  p.  111. 

A  tmst  was  created  hj  a  debtor  for  the  benefit  of  creditors, 
and  the  tmstee  had  the  power  to  bind  the  debt<v  personally 
and  heritably  for  the  benefit  of  the  tmst.  By  the  terms  of 
the  tmst  deed,  the  trustee  was  likewise  required  to  do  all 
in  his  power  to  keep  the  residue  of  the  tmst  estate  as  large 
as  possible  for  the  debtor.  The  tmstee  purchased  an 
annuity  granted  by  the  debtor,  after  the  dato  of  the  tmst 
deed.  The  tmstee  died.  His  representatiT^  sought  to 
enforce  the  annuity  against  the  grantor. 

It  was  held  that  they  could  not  do  so ;  and  a  decree  of  the 
Court  of  Session,  affirming  their  right,  was  reyersed. — 
Id.  ibid. 

2.  By  deeds,  executed  in  1704,  Lady  Hemley  conveyed 
estates  to  trustees  upon  trust,  to  pay  out  of  the  residuary 
rents  such  sums,  yearly  or  otherwise,  to  such  poor  and 
godly  preachers  for  the  time  being  of  Chrises  holy  Gospel, 
and  to  such  poor  and  godly  widows  for  the  time  being  of 
poor  and  godly  preachers  of  Christ's  holy  Grospel,  as  the 
trustees  for  the  time  being  should  think  wt;  and  to  dispose 
of  such  sums,  and  in  such  manner,  for  promoting  the 
preaching  of  Chrisfs  holy  Gospel  in  such  poor  places  as 
the  trustees  for  the  time  being  should  think  fit ;  and  also 
to  dispose  of  such  sums  as  exhibitions  for  educating  such 
young  men  designed  for  the  ministry  of  Chrisfs  holy  Gos- 
pel as  the  trustees  for  the  time  being  should  approve  and 
think  fit ;  and  to  dispose  of  the  remainder  of  the  said  rents 
in  relieving  such  godly  persons  in  distress,  being  fit  objects 
of  her  own  and  the  trustees'  charity,  as  the  trustees  for  the 
time  being  should  think  fit.  And  she  directed  that  when 
any  one  of  the  trustees  should  die,  the  survivors  should 
elect  in  his  place  such  a  person  as  they  in  their  judgments 
and  consciences  should  think  fit  to  be  a  tmstee. 

By  other  deeds,  executed  in  1707,  Lady  Hewley  conveyed 
other  estates  to  the  same  trustees,  partly  for  the  support  of 
poor  old  people  in  an  almshouse,  for  the  management  of 
which  she  appointed  other  tmstees;  and  after  directing 
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that  the  trustees  and  managers  shonld  observe  the  roles 
which  she  should  leave  for  the  selection  and  government 
of  the  poor  people  therein,  she  directed  the  residue  of  the 
rents  to  be  applied  upon  trusts,  which  were  the  same  as 
those  contained  in  the  deeds  of  1704. 

By  the  rules  left  by  Lady  Heroley  to  be  observed  about  the 
qualifications  of  the  old  people  for  the  almshouse,  she 
ordered  that  none  be  admitted  but  such  as  should  be  poor 
and  piously  disposed,  and  of  the  Protestant  religion ;  and 
able  to  repeat  by  heart  the  Lord's  Prayer,  the  Creed,  the 
Ten  Commandments,  and  Mr.  Edward  JBamlet^s  Cate- 
chism. 

At  the  dates  of  the  deeds  all  religious  sects  tolerated  by  law 
believed  in  the  Trinity ;  but  in  the  course  of  time  the  estates 
became  vested  in  trustees  of  whom  the  majority  were 
Unitarians,— one  being  of  the  Church  of  England^ — and 
they  applied  the  rents  for  the  benefit  of  Unitarians ;  and 
that  sect  became  tolerated  by  law. 

Held — affirming  judgments  of  the  Court  of  Chancery,  on  an 
information  filed  in  1880 — that  neither  Unitarians  nor 
members  of  the  Church  of  England^  but  Protestant  Dis- 
senters only,  were  entitled  to  the  benefit  of  the  charities, 
and  that  all  the  trustees  were  properly  removed,  as  all  had 
concurred  in  the  misapplication  of  the  charity  funds^— - 
Shore  v.  The  Attomey-geTieralj  p.  866. 

VESTING.    See  Hbir. 
WILL. 

1.  A  testator  bequeathed  to  trustees  a  sum  of  16,000/.  in  the 
three  per  cent,  consols,  to  be  deemed  a  legacy  of  quantity 
and  to  be  due  at  his  death  as  if  the  same  was  a  specific 
legacy ;  and  he  directed  that,  if  he  should  not  die  possessed 
of  three  per  cent,  consols  sufficient  to  satisfy  the  said  sum, 
his  executors  should,  within  two  months  after  his  decease, 
purchase  so  much  consols  as  should  make  up  the  deficiency 
or  ftill  amount  thereof,  as  the  case  might  require :  and  he 
created  a  term  in  his  real  estates,  one  trust  of  which  was  to 
raise  the  full  amount  or  deficiency  of  the  said  sum  of  con- 
sols, in  case  he  should  not  have  at  his  decease  a  sufficient 
sum  in  that  fund  to  answer  the  legacy.    The  will  was 
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dated  in  1832;  the  testator  died  in  1835,  haring  onlj 
SyOOOL  three  fer  eenL  ooneols,  which  had  been  purchased 
in  1834:  he  had  in  1824  sold  out  l^fiOOl  consols,  which 
then  stood  in  his  name,  and  paid  the  produce  to  his  brother, 
npon  mortgage  of  freehold  estates,  subject  to  redemption 
by  retransfi^rring  or  replacing,  on  request,  12,000  /.  consols, 
in  the  name  of  the  testator  or  his  executors,  and  payment 
of  interest  equal  to  the  dividends,  until  replaced. 

Held  (affirming  the  Vice-Chancellor's  and  Lord  Chancellor's 
decrees)  that  the  12,000/.  consols  secured  by  the  mortgage 
to  be  replaced,  were  well  bequeathed  to  make  up  the  legacy 
of  16,000/.  three  per  cent,  consols. — CoHuon  v.  CkarUng^ 
p.  88. 

2.  A  testator  gave  aU  his  real  and  personal  estates  to  trustees; 
and  as  to  his  lands  at  TF.,  which  he  held  in  fee  simple,  he 
directed  that  the  trustees  should  stand  seised  thereof,  in 
trust  to  convey  the  same  to  O.  H,  A.j  ''when  and  as  soon 
as  he  should  attain  his  age  of  21  years ;"  but  in  case  he 
should  die  before  he  attained  that  age,  without  leaving 
issue  of  his  body,  then  that  the  said  lands  at  W.  f[^ven  and 
devised  to  him,  should  sink  into  the  residue  of  the  testa- 
tor's real  and  personal  estates :  and  he  gave  the  residue  to 
J.  C.  At  the  testator^s  death  O.  H.  A.  was  only  12  years 
of  age. 

Held,  that  an  equitable  estate  in  fee  in  the  lands  at  W.  vested 
in  O,  H.  A.  immediately  on  the  testator's  death,  liable  to 
be  devested  in  the  event  of  his  dying  under  21  without 
leaving  issue  of  his  body. — Phipps  v.  Ackers^  p.  583. 

8.  JS.  C.  by  his  will,  dated  in  1786,  gave  his  estate  of  T.  to 
certain  persons  for  life,  and  afler  their  decease  to  his  kins- 
man J.  C,  or  his  male  heir ;  and  if  no  male  heir  lawfully 
begotten  by  the  said  J.  (7.,  then  the  above  lands  to  fall  to 
the  first  male  heir  of  tlie  branch  of  his  uncle  JR.  C.*b  family, 
yielding  and  paying  to  such  of  the  daughters  of  the  afore- 
said R.  C,  which  should  be  then  living,  the  sum  of  100/. 
each,  at  the  time  of  the  taking  possession  of  the  aforesaid 
estates.  The  testator  died  in  1787;  R.  C.  died  six  years 
years  before,  having  left  five  daughters  only,  all  married : 
the  eldest  had  several  daughters,  but  no  son ;  each  of  the 
others  had  sons;  all  these  persons  were  known  to  the 
testator. 
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J.  C  died  in  I8O89  without  having  a  son  lawfully  begotten. 
The  eldest  daughter  of  R.  C.  died  in  1799,  having  no  son, 

but  leaving  a  daughter  who  had  a  son,  born  in  1795,  both 

still  living. 
The  second  died  in  November  1820,  having  had  two  sons; 

one  bom  in  1763,  who  died  in  1817;  the  second  born   in 

1770,  still  living. 

The  third  died  in  1813, leaving  two  sons;  one  bom  in  1771, 
who  died  in  1813 ;  the  other  born  in  1773,  still  living. 

The  fourth  died  in  1804,  leaving  a  son  bora  in  1768,  who 
died  in  1819,  having  devised  to  his  wife  in  fee. 

The  fifth,  stiU  living,  had  a  son  born  in  1772,  who  is  still 
living. 

The  life  estate  in  the  devised  lands  expired  in  July  1820. 

Held,  1st  That  the  remainder  devised  to  the  first  male  heir 
of  the  branch  of  R.  C/s  fiunily^  was  a  contingent  remain- 
der in  fee  simple. 

^d.  That  such  remainder,  if  once  vested,  could  not  become 
devested,  so  as  to  admit  another  in  preference  to  him  in 
whom  it  had  vested. 

3d.  That  the  said  remainder  did  not  vest  in  R.  CJs  second 
daughter's  son. 

Qtusre,  as  between  the  titles  of  the  grandson  of  R.  CJs 
eldest  daughter,  and  the  son  of  R.  C.'s  fourth  daughter  ? 

Lord  Brougham  was  of  opinion,  supported  by  five  Judges: — 

1st.  That  the  words  ^^  first  male  heir,"  were  not  used  by  the 
testator  to  denote  a  person  of  whom  an  ancestor  might  be 
living,  but  meant  an  heir  of  a  deceased  ancestor  in  the 
technical  sense. 
i2d.  That  the  said  remainder  first  vested  in  interest  on  the 
death  of  R.  C's  fourth  daughter  in  1804,  in  her  son. 

Lord  Cottenhamj  supported  by  six  Judges,  was  of  opi- 
nion :— 

1st.  That  the  words  ^  first  male  heir,"  were  used  to  denote  a 

person  of  whom  an  ancestor  might  be  living. 
5Kd.  That  the  said  remainder  did  [not  first  vest  in  interest  in  R. 
C.'s  fourth  daughter's  son.  (His  Lordship  did  not  say  when 
or  in  whom  it  vested :  Two  of  these  Judges  said  it  vested  in 
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An  Abridgment  of  the  Law  of  In  isi  Prius^ 

and  much  improved,  with  the  Statutes  and  Cases  br 
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REPORTS. 
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former  editions.  By  CharUt  liutler,  Esq.,  of  Line 
"With  an  Original  View  of  Executory  Interests  in  I 
comprising  the  points  dedualble  from  the  cases  stated 
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